Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  LIBRA  RV 


NORTH   CAROLINA    REPORTS.    7/^^;^' 


VOL.    114. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT 


OF 


NORTH  CAROLINA. 


jpTcsTtxjj^Ti'^  msiTi^a:^  ±&q^. 


REPORTED  BY 

ROBERT  T.   GRAY. 

(Vol.  III). 


RALEIGH : 
JosEPHi's*  Daniei^,  State  Printer  and  Binder. 

PRRSSBS  OF  E.   M.  UZZBLL. 

1894. 


n 


"kiN 


^^^-  <u^/-^;/JT^ 


JUSTICES 


OF  THE 


SUPREME  COURT  OF  NORTH  CAROLINA, 


FEBRUARY  TERM,  1894. 


CHIEF  justice: 

JAMES  E.  SHEPHERD. 

ASSOCIATE  justices: 

ALPHONSO  C.  AVERY,        JAMES  C.  MacRAE, 
WALTER  CLARK,  ARMISTEAD  BURWELL. 


ATTORNEY  GENERAL: 

FRANK  I.  OSBORNE. 


aCPKEMB  COUKT  REPORTER: 

ROBERT  T.  GRAY. 


CLERK  OF  THE  SUPREME  COURT: 

THOMAS  S.   KENAN 


MARSHAL   AND   LIBRARIAN    OF  THE  SUPREME  COURT: 

ROBERT  H.  BRADLEY. 


JTTIDa-B© 


OF  THE 


SUPERIOR  COURTS  OF  NORTH  CAROLINA. 


Geo.  H.  Brown,  Jr., 
Hknry  R.  Bryan, 
JACxm  Battle, 
Spier  Whitaker, 
Robert  W.  Winston, 

E.  T.   BOYKIN, 


^ 

1st  District. 

J.  D.  McIvKR, 

7th  District 

2d 

R.  F.  Armfield, 

8th       " 

3d 

Jesse  F.  Graves, 

9th       " 

4th       " 

John  Gray  Bynum, 

10th       " 

5th       " 

1  W.  A.  Hoke, 

11th       " 

6th       '* 

Geo.  a.  Shi'ford, 

12th       " 

SOLICITORS. 


John  H.  Bi>ount, 

Ist  District. 

Frank  McNeill, 

7th  District 

Gko.  H.  White, 

2d 

Benjamin  F.  Long, 

8th        '* 

J.  E.  Woodard, 

3d 

'   W.  W.  Barber, 

9th 

E.  W.  Pou, 

4th       ** 

W^.  C.  Newland, 

10th 

E.  S.  Parker, 

5th       ** 

James  L.  Webb, 

nth 

Oliver  IF.  Allen, 

6th       *' 

G.  A.  Jones, 

12th 

JUDGES  OF  THE  CRIMINAL  COURTS. 

FOR  NEW  HANOVER  AND  MECKLENBURG 

COUNTIES: 

Oliver  P.  Meares. 

FOR  BUNCOMBE  COUNTY: 
Thomas  A.  Jones. 


SOLICITORS  OF  THE  CRIMINAL  COURTS. 

Alfred  M.  Waddell -  - for  New  Hanover  County. 

Jojin  E.  Brown* for  Mecklenburg  County. 

E.  D.  Carter for  Buncombe  County. 


LICENSED   ATTORNEYS. 


SEPTEMBER  TERM,  1893. 

Hexry  S.  Axderson Henderson  Countv. 

IsAAr  E.  Avery  .-.^ Burke  Countv. 

Willie  L.  Baird  - Buncombe  Countv. 

• 

William  P.  Blair - Pennsylvania. 

Ai'BREV  L.  Brooks Person  County. 

(teorge  E.  Butler Sampson  County. 

Littleton  C.  Carter Wilkes  Countv. 

Henry  H.  Covington Cumberland  Countv. 

Thomas  C.   I)aniei-s Craven  County. 

William  A,  Devin -— Granville  County. 

Jambs  W.  Ferguson — Havwood  Countv. 

Howard  A.  Foushee Person  Countv. 

Solomon  Gallert    .__r— _ -— Rutberford  Countv. 

Fred  A.  Green Durbam  Countv. 

Harry  P.  Greer Iredell  Countv. 

I)all.\s  M.  Hardy Wayne  County. 

Howard  J.  Herrick  — Edgecombe  County. 

Marion  L.  Holcombe Havwood  Countv. 

William  P.  Hubbard ., Sampson  County. 

James  H.  Johnson — Cumberland  Countv. 

Thornwell  Lanier  ...  Granville  Countv. 

jAMBi  C.  LiNNEY Alexander  County. 

Addison  G.  Mangum Durbam  County. 

John  H.  Martin Buncombe  County. 

William  T.  McCarthy Craven  Countv. 

Charles  O.  McMichael (Juilford  Countv. 

John  M(<!.  Morgan Jobnston  County. 

John  F.  MussELWHfTE Cumberland  Couutv. 

John  B.  Parkinson Florida. 

John  L.  Randle.man Rowan  County. 

Daniel  L.  Russell,  Jr Xew  Hanover  County. 

John  S.  B.  Stevens Buncoml)e  Countv. 

Charles  E.  Turner Iredell  County. 

Hallett  S.  Ward Hertford  County. 

James  A.  Wellons - Jobnston  County. 


LICENSED   ATTORNEYS. 


FEBRUARY  TERM,  1894. 


Frank  Armfield Union  Coimtv. 

Harrison  Raird.— Guilford  County. 

Samuel  J.  Black.-- ]litchell  County. 

Victor  H.  Boyden Rowan  Countv. 

E.  W.  Cannady Person  County. 

L.  B.  Capehart Wake  Countv. 

Plato  Collins Lenoir  Countv. 

James  H.  Cooper Buncom>>e  County. 

W.  H.  Cox Ricliinond  Countv. 

Adam  Ciningham Buncombe  County. 

S.  J.  Durham .' Granville  Countv. 

James  Y.  Eaton Vance  County. 

Herbert  R  Ferguson Havwood  Countv. 

L.  V.  Grady Duplin  County. 

Benjamin  T.  Hodge Wilkes  Countv. 

Tiiomes  M.  Hufitam Edgecombe  County. 

B.  A.  Justice Rutherford  County. 

Alexander  Lassiter — Bertie  Countv. 

William  D.  Merritt Person  Countv. 

Larry  L  Moore Nash  Countv. 

m 

John  F.  Moore Rockingham  County. 

Walter  Murphy  .-- Rowan  Countv. 

John  R.  McCreary Davidson  Countv. 

John  A.  Narron Johnston  Countv. 

Brevard  Nixon Gaston  County. 

James  W.  Plesh Henderson  County. 

Weldon  T.  Smith Wake  County. 

Frederick  W.  Thomas Buncombe  County. 

Thomas  C.  Van  der  Veer  — _ New  Hanover  County. 

L.  C.  VanNoppkn  - Durham  Countv. 

William  W.  Vass,  Jr -..Wake  County. 

Edwin  Y.  Webb Cleveland  County. 

Harry  W.  Wiiedbee Pitt  Countv. 

Charles  D.  Wildes  ._ Wake  Countv. 

O.  JL  ScMPTER -- Arkansas. 

E.  A.  R.  Kern.-- New  York. 


CALENDAR  OF  COURTS 


TO  BE  HBLD  IN 


RORTH  CAROLIHA  DURING  TBE  FALL  OF  1894  AND  SPRING  OF  1890. 


SUPREME   COURT. 

The  Supreme  Court  will  meet  in  the  city  of  Raleigh  on  the  last  Mon- 
day in  September,  1894,  and  the  iirst  Monday  in  February,  1895.  The 
examination  of  applicants  for  license  to  practice  law  takes  place  on  Fri- 
day and  Saturday  next  preceding  the  meeting  of  the  Court.  The  docket 
for  the  hearing  of  cases  from  the  First  Judicial  District  will  be  called  on 
the  Tuesday  next  succeeding  the  meeting  of  the  Court,  and  from  the 
other  Districts  on  Tuesday  of  each  succeeding  week,  in  numerical  order, 
until  all  the  Districts  have  been  called. 


SUPERIOR   COURTS. 

Fall  Terras  date  from  July  i  to  December  31. 
Spring  Terms  date  from  January  i  to  June  30. 

Note.— The  dates  of  the  later  Terms  of  Court  to  be  held  in  the  Spring  of  1895  are 
subject  to  be  changed  by  the  General  Assembly  of  1895. 

Tne  bracketed  numeral  following  the  date  of  a  term  indicates  the  number  of  weeks 
during  which  the  Court  may  hold. 


FIRST  JUDICIAL  DISTRICT. 

Fall  Term,  1894— Judge  Mclver. 
Spring  Term,  1895— Judge  Boykin. 

Beaufort— Nov.  26  (2),  tFeb.   18  (2),   May 

27  (21. 

Currituck— Sept.  3  (i).  Mar.  4  (i). 
Camden— Sept.  10  (i),  Mar.  ii  (i). 
Pa.squotank— Sept.  17(1),  Mar.  18(1). 
Perquimans— Sept.  24  (i).  Mar.  25  (ij. 
Chowan— Oct.  1  (r).  April  i  (i). 
Gates—Oct.  8  (i),  Apnl  8(1). 
Hertford— Oct.  15  (i),  April  i.s  (i). 
Washington— Nov.  5  (i).  May  6  (i). 
T>'rre]l  -  Oct.  22  (i).  April  22  (i). 
Dare— Oct.  29  (i),  Apnl  29  (i). 
Hyde— Nov.  12  u).  May  13  (i). 
Pamlico— Nov.  19  (i),  May  20(f). 

SECOND  JUDICIAL  DISTRICT. 

Fall  Term,  1894— Judge  Armfield. 
Spring  Term.  1895— Judge  Mclver. 

« 

Bertie— Oct.  29  ^i),  Feb.  4  f  i),  April  29  (2). 
Craven— Nov.  26  (2U  JFcb.  11  (2),  May  27  (2). 
Halifax— Nov.  12  (2).  JMar,  4  (2),  May  13  (2). 
Warren— Sept.  17  (2),  Mar.  18  (2). 
Northampton— t Aug.  6  (2),  Oct.  i  (2),  April 

1  (2). 
Edgecombe — Oct.  15  (2),  April  15  (2). 

THIRD  JUDICIAL  DISTRICT. 

Fall  Term,  1894— Judge  Graves. 
Spring  Term,  1895— Judge  Armfield. 

Pitt— Sept.  17.  (2).  fDec.  3  (2),  Jan.  7  (2), 

tMar.  4  (2).  April  i  (2). 
Franklin— Oct.  22  (i),   Jan.  21,  (2),  April 

15  (2)- 

Wilson— Oct.  20  (2).  JFeb.  4  (2),  Jan.  3  (i). 
Vance— Oct.  i  (2>.  Feb.  18  (2).  May  20  (2). 
Martin- Sept.  3  (2),  Mar.  18  (2). 
Nash — No\'.  19  (2),  April  29  (2). 


FOURTH  JUDICIAL  DISTRICT. 

Fall  Term.  1894— Judge  Bynum. 
Spring  Term,  1895— Judge  Graves. 

Wake— 'Sept.  24  (2),  fOct.  22  (3),  •Jan.  7 
(2).  fFcb.  25  (2),  "Mar.  25  (2),  fApril  22  (2). 

Wayne— Sept.  10,  (2),  Oct.  15  (i),  Jan.  21 
(2),  April  15  (1). 

Haruett— Aug.  6  (i).  JNov.  26  (i),  Feb.  4  (i). 

John-ston- Aug.  27  (2),  Nov.  12  (2).  March 

1U2). 

FIFTH  JUDICIAL  DISTRICT. 

Fall  Term.  1894— Judge  Hoke. 
Spring  Term,  1895— Judge  Bynum. 

Durham- Oct.  8  (2),  Jan.  14  (2),  Mar.  25 

(2),  June  3  (2). 
Granville— July  23  (2).  Nov.  26  (2).  Jan.  28 

(2),  April  22  (2). 
Chatham— Sept.  24  (2),  Feb.   11  (i),  May 

6(1). 
Guilford— Aug.  27  (2).  Dec.  10  (2),  Feb.  18 

(2),  May  27  (i). 
Alamance— Nov.  12  (i).  Mar.  11  (i),  May 

20  (1). 
Orange— Aug.  6  (i).  Oct.  29  (i),  Mar.  18  (i). 
Caswell— Aug.  13  (i).  Oct.  22  (i).  April  8  (i). 
Person— Aug.  20(1),  Nov.  19(1).  April  15(1). 

SIXTH  JUDICIAL  DISTRICT. 

Fall  Term.  1894— Judge  Shuford. 
Spring  Term,  1895— Judge  Hoke. 

New  Hanover- tSept.  24  (2),  tjan.  21  (2). 

fApril  15  (2). 
Sampson— Oct.  8  (2).  Feb.  4  (2),  April  29  (i), 
Duplin— Aug.  6  (I).  Dec.  3  (i),  Feb.  iS  (1). 
Greene— Aug.  13  (i),  Nov.  26(1),  Feb.  25(1). 
Pender.  Sept.  10  (2),  Mar.  4  (i). 
Carteret— Oct.  22  (1).  Mar.  18  (i). 
Jones— Oct.  29  (i).  Mar.  25  (i). 
Onslow,  Nov.  5(1),  April  1(1). 
Lenoir— Nov.  12  (2),  May  6  (2). 


VIII 


CALENDAR  OF  (X3URTS. 


SE¥ENTH  JUDICIAL  DISTRICT. 

Fall  Term.  1804— Judge  Brown. 
Spring  Term.  1895— Judge  Shuford. 

Auson— ♦Sept   3  fi).  fNov.  26  (1).  ♦Jan.  7 

(I),  tApril  29(1). 
Cumberland.  July  23  (i).  tXov.  12  (2),  Jan. 

21  (I).  tMay  6  (2). 
Robeson— Oct.  i   3).  Jan  28  {2).  ♦May  2o(ih 
Richmond— Sept.  17  (2),  Dec.  3(1).  Feb.  ii 

(2),  June  3(1). 
Columbus— July  16(1).  Nov.  5(1).  Feb.  25(1). 
Moore- *Aug.  13  (i),  tAug.  20  (2).  ♦Dec.  10 

(11,  tDec.  17  fi),  Mar.  a  (2). 
Bladen— Oct.   23  (Tuesday)  (i).  March  19 

(Tuesday)  C2). 
Brunswick— Sept.  10  (i).  April  8(1). 

EIGHTH  JUDICIAL  DISTRICT. 

Fall  Term.  1S94— judge  Bryan. 
Spring  Term.  1^95— Judge  IBrown. 

Cabarrus— July  23  (2)   Jan.  21  (2) . 
Iredell— Aug.  6  (2).  Nov.  5  (2),  Feb.  4  (2). 

May  20  (2). 
Rowan — Aug.  20  (2).  Nov.  19  (2).  Feb.  iR 

(2),  May  6  (2). 
David.son— Sept.  3  (2).  Mar.  4  (2^. 
Randolph— Sept.  17  (2),  Mar.  18  (2). 
Montgomer>'— Oct.  i  (2),  April  i  (.1). 
Yadkin— Oct.  15  ^2),  April  15  (n. 

NINTH  JUDICIAL  DISTRICT. 

Fall  Term.  1894— Judge  Battle. 
Spring  Term,  1895— Judge  Br\'an. 

Alexander— July  23  (i),  Jan.  21  (i). 
Rockingham— j'uly  30  (i).  Nov.  5  (2).  Jan. 

28(2). 
Forsyth- Aug.  6  (2),  Dec.  3  (2,),  Feb.  25  (n. 

May  20  (2). 
Wilkes-Sept.  3(2).  March  4  (2). 
Alleph^iny— Sept.  17  (1).  April  i  (i). 
Davie— Sept.  24. 12^  April  8(2). 
Stokes— Oct.  22  12',  April  n  (2i. 
Surrv— Oct.  8  (2),  March  iS  (2). 


TENTH  JUDICIAL  DISTRICT. 

Fall  Term,  18^— Judge  Allen  (suc- 
ceeding Judge  Whitaker.  resigned  Aug. 
20.  1894). 

Spring  Term,  1895— Judge  Battle. 

Catawba— July  23  (2).  Feb.  18  (2). 
McDowell— Aug.  20  (2).  March  4  (2). 
Burke— Sept.  3  (2),  March  18  (2). 
Caldwell— Sept.  17  (i),  April  i  (2). 
Ashe — Sept.  24  (2),  April  15  12). 
Watauga— Oct.  8  (1).  April  29  (i). 
Mitchell— Oct.  15  (21,  May  6  (i). 
Yancey— Oct.  29  (2),  May*  13  (2). 

ELEVENTH  JUDICIAL  DISTRICT. 

Fall  Term,  1894— judge  Winston. 
Spring  Term,  1H95— Judge  Allen. 

Union— Aug.  20  (2),  Jan.  28  (3). 
Stanlv— Sept.  17  (2),  Feb.  18  (2). 
Mecklenburg— tScpt.   3  (2),   fDcc.    17  (1), 

tMarch  4  (2).  tjune  3  (i). 
Ga.ston— Oct.  i  (2),  March  18  (2). 
Lincoln— Oct.  15  (i),  April  i  (2>. 
Cleveland— Aug.  6  (2),  Oct.  22  (2),  April  15 

(2,. 
Rutherford— Nov.  5  (2),  April  29  (2). 
Polk— Nov.  19  ( I).  May  13  fi). 
Henderson— Nov.  26  (2).  May  20  (2). 

TWELFTH  JUDICIAL  DISTRICT. 

Fall  Term,  1894— Judge  Boykin. 
Spring  Term,  1895— Judge  Winston. 

Madison— July  30  (2I,  Feb.  25  (2^. 
Buncombe— tAug.  13  (3),  tDec.  3  (2),  tMar. 

II  (3'- 
Transylvania— Sept.  3  (1).  April  i  (i). 
Haywood— Sept.  10  (2).  April  8  (2). 

iackson— Sept.  24  (1).  April  22  (2). 
lacon— Oct.  i  (i).  May  6  (i). 
Clay- Oct.  8(1).  May  13  (i). 
Cherokee— Oct.  15  (2).  May  20  (2). 
Graham— Oct.  29  (i),  June  3  (i). 
Swain— Nov.  19  (2),  June  10  (i). 


♦For  criminal  cases  only. 

tFor  civil  cases  only. 

IFor  civil  cases  alone,  except  jail  ca.ses. 


CRIMINAL  COURTS. 

New  Hanover  County.— Oliver  P.  Meares.  Wilmington,  Judge:  Alfred  M.  Waddcll. 
Wilmington.  Solicitor.  Court  begins  July  16.  September  17,  November  19,  January  7. 
March  iS  and  May.  20. 

MECKLENBrRG'CouNTY.- Oliver  P.  Meares,  Wilmington,  Judge;  John  K.  Brown. 
Charlotte,  Solicitor.  Court  begins  August  13,  October  8,  December  3,  February  11, 
April  8. 

Buncombe  County.— Thomas  A.  Jones.  Asheville,  Judjj^e:  E.  D.  Carter,  Asheville. 
Solicitor.    Court  begins  July  23,  October  22,  January  28.  April  22. 


U   S.  CIRCUIT  AND  DISTRICT  COURTS. 

Eastern  District.— A.  S.  Seymour,  Newbern.  Judge:  Elizabeth  (Vyv— District 
Court— October  i^s.  1S94:  April  15.  189s.  AVrrAfrw— District  Court — October  22.  I'^94; 
April  22.  1*^5  W  tlniington — Circuit  ana  Di'itrict  Court — Octol>er  29.  1894;  April  29,  1895. 
A'a/^/jf/i— Circuit  Court— December  3.  1894:  May  27.  1895. 

Western  District.— R.  P.  Dick,  Greensboro,  Jud^e:  Greensboro— Circuit  and  Dis- 
trict—October I.  1S94:  April  I,  18^5.  Statesville  —  C\TQ\ySx  and  District— October  15. 
1804;  April  i^s,  1895.  AsheviUe~Z\TQ\\\\,  and  District— October  29.  1894;  April  29,  1895. 
Charlotte — Circuit  and  District — December  10,  1894;  June  10.  1S95. 


CASES  REPORTED. 


Pa(;e. 

Adams,  Pipkin  v 201 

Allen,  Dra])er  v. ■.  50 

Allen  V.  Allen   121 

Allen  V.  Bolen.  -.. 5t)0 

Allison  V.  Maddrey 421 

Ari>,  Maddox  v.     '. 585 

Arrington  v.  Arrington 11:) 

Arrington  v.  Arrington 115 

Arrington  v.  Arrington IIH 

Arrington  v.  Arrington 151 

Asheville,  Jones  V.   620 

Asheville,  (treer  V.  f>7S 

AtkintK)n  v.  Pack _-  597 

Atkinson  v.  Everett 070 

Austin,  Stat^  v 855 

Axley,  Cooper  v 64:5 

A y diet t  V.  Pendleton 1 

Aydlett  v.  Xeal 7 

Baker,  State  V.  812 

Hallard  V.  Johnson   — 141 

Bank  v.  Bridgers 107 

Bank  v.  Bridgers 3<S1 

Bank  v.  Bridgers 38:^ 
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FEBRUARY  I^ERIVI,    1894. 


E.  F.  AYDLETT  v.  A.  L.  PENDLETON  et  al. 

Leane  Contract,  construction  of — Lease  Terminable  upon  Sale 
of  Land  by  Lessor — Sale,  what  constitutes — Notice — Former 
Adjudication, 

\.  Where  a  contract  of  lease  of  land  made  to  enable  tlie  lessee  to  erect  a 
building  thereon  provided  that  the  lew»ee  and  his  assigns  should 
liave  entire  control  of  such  building  and  that  the  lease  should 
continue  until  the  lessors  should  sell  the  lot,  the  latter  to  give  the 
lesf*ee  and  his  assigns  thirty  days*  notice  after  the  Siile  to  remove 
the  building,  etc.;  and  further,  that  the  lease  should  "be  deter- 
mined only  on  the  sale  of  the  land  and  the  giving  of  the  thirty 
days'  notice,  as  hereinbefore  mentioned":  Hehi,  that  the  true 
intent  and  effect  of  such  provisions  were  that  the  lease  should 
terminate  whenever  the  lessors  should  dispose  of  all  their  interest 
in  the  land  so  leased,  and  that  the  lessees  should  have  thirtv  davs' 
notice  of  such  sale  to  enter  upon  the  lot  and  remove  the  building. 

2.  Where  a  lease  was,  by  its  terms,  terminable  upon  the  sale  of  the  land 
by  the  lessor,  and  the  latter  conveyed  the  land  to  his  wife  for  life 
with  remainder  over  and  he  and  his  wife  thereafter  executed  a 
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mortgage  upon  the  wife's  life  estate,  which  way  sold  under  the 
power  of  sale  contained  in  the  mortgage:  IHd  (1),  that  such  con- 
veyances constituted  a  '*8ale"  of  the  land  and  terminated  the 
lease;  (2),  that  the  purchaser  of  the  said  life  estate  was  the  proper 
person  to  give  to  the  occui)ants  of  the  lot  notice  that  the  lease  was 
ended  and  that  they  should  take  notice  of  that  fact  and  conform 
to  the  terms  of  the  lease,  and  the  failure  of  the  remaindermen  to 
join  such  purchaser  in  giving  the  notice  cannot  affect  the  latter's 
right*};  (3),  a  notice  by  such  purchaser  to  the  occupants  of  the  lot 
that  he  had  purchased  the  lot  and  that  the  lease  was  ended  was 
sufficient,  although  it  did  not  specifically  require  the  removal  of 
the  building. 

?>.  AVhere  a  lease  by  A.  and  wife  of  the  land  of  A.  provided  that  it  should 
terminate  ujwn  the  sale  of  the  land  by  the  lessors  and  A.  conveyed 
his  interest  in  the  land  to  his  wife  for  life  with  remainder  over, 
and  in  a  suit  by  the  wife  against  the  lessee  for  possession  upon  the 
ground  that  the  conveyance  by  the  husband  terminated  the  lease 
it  was  adju<lged  that  the  lease  had  not  been  determined,  such 
adjudication  could  not  affect  the  rights  of  a  subsequent  purchaser 
of  the  wife's  life  estate  in  a  suit  for  possession  upon  the  ground 
that  the  sale  by  both  the  husband  and  wife  of  their  interest  in  the 
land  had  terminated  the  lease. 

Civil  action,  tried  before  Graves,  J.,  at  Fall  Term,  18J).'>, 
of  Pas(H'otank  Sui)erior  Court. 

From  a  judgment  for  the  defendant  the  plaintiff  ap- 
pealed. 

The  faets  sufficiently  appear  in  the  opinion  of  Associate 
Justice  BrRWELL. 

Messrs.  Granihj  tt*  Aj/dlett,  for  phiintiff  (aj)pellant). 
Mr.   W.  J.  Griffin,  for  appellees. 

BiRWELL,  J. :  In  this  action  to  recover  })os'<ession  of  land 
the  defendant  A.  L.  Pendleton,  Jr.,  alleges  in  his  answer 
that  he  holds  the  [)remises  as  assignee  of  a  lease  thereof 
made  by  A.  L.  Pendleton,  Sr.,  and  his  wife,  Jane  R.  Pendle- 
ton, in  1878,  to  one  Kramer:  and  he  avers  that  the  plain- 
tiff is  the  owner  of  an   estate   in  said   land  for  th(»  life  of 
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Mrs.  Jane  R.  Pendleton,  who  is  now  living,  but  ho  insists 
that,  notwithstanding  plaintiff^s  title,  he  should  not  be 
required  to  surrender  possession  to  him,  for  the  reason  that 
the  lease  mentioned  above  has  not  been  determined.  That 
lease  was  made,  as  was  therein  expressed,  "for  the  purpose 
of  permitting  I).  S.  Kramer  to  erect  a  building  on  said 
lot,"  the  rents  of  which  w^ere  to  l)e  collected  by  the  lessee, 
and  one-third  thereof  was  to  be  paid  to  the  lessors,  A.  L. 
Pendleton  and  wife,  Jane  R.  Pendleton,  *'  for  the  use  and 
occupation  of  said  land."  This  lease  continued  the  further 
stipulation,  ''that  the  said  D.  S.  Kramer  and  his  assigns 
are  to  have  entire  control  and  management  of  said  build- 
ing after  the  same  shall  have  l)ecji  erected,  and  renjove  the 
same  off  the  land  of  said  Pendleton  and  wife  after  thirty 
clays'  notice  in  writing  from  them  to  do  so.  A.  L.  Pendle- 
ton  and  wife  further  agree  with  said  Kramer  and  his  exec- 
utors, administrators  and  assigns  that  the  lease  of  said 
land  shall  continue  until  thev  sell  said  lot,  and  after  sale 
they  agree  to  give  Kramer  and  his  assigns  thirty  days' 
notice  to  remove  said  building,  and  to  place  the  same  on 
their  land  adjoining  said  lot,  provided  they  own  the  same 
at  the  time,  upon  the  same  terms  and  conditions  as  are 
provided  in  this  lease.  It  is  further  agreed  by  the  parties 
to  this  instrument  that  the  lease  shall  be  determined  only 
on  the  sale  of  the  land  and  the  giving  of  thirty  days' 
notice,  as  hereinafter  mentioned,  and  the  said  Pendleton 
and  wife  shall  have  a  lien  on  said  building  for  one-third  of 
the  rent  actually  received  and  not  paid  to  them  or  their 
jtssigns.  It  is  further  agreed  between  the  parties  that  the 
one-third  rent  for  said  building  so  received  shall  be  paid  to 
Pendleton  and  wufe  within  five  days  after  the  receipt  of 
the  same." 

We  construe  these  provisions  to  mean  that  the  term  of 
this  lease  was  to  end  whenever  the  lessors,  A.  L.  Pendleton 
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and  his  wife,  Jane  R.  Pendleton,  should  dispose  of  all  their 
interest  in  the  land  so  leased.  It  was  to  continue  in  force, 
they  stipulated,  until  they  sold  the  lot,  but  they  agreed 
that  after  its  determination  bv  that  act  of  theirs  the  lessees 
should  be  allowed  to  remove  the  building  to  be  erected  by 
them  at  anv  time  within  thirty  davs  after  notice.  The 
expression,  **  that  the  lease  shall  be  determined  only  on  the 
sale  of  the  land  and  the  giving  of  thirty  days'  notice," 
must  be  considered  in  connection  with  what  precedes  it. 
The  act  of  selling  the  lot  when  consummated  by  the  les- 
sors, the  parties  agreed,  should  work  a  determination  of 
the  relation  of  landlord  and  tenant  created  bv  the  contract, 
but  the  lessees  liad  the  right,  as  we  have  said,  within  the 
period  j)rescribed  to  enter  upon  the  premises  to  remove  the 
building  put  thereon  by  them  under  the  terms  of  the  lease. 

We  come,  therefore,  to  the  inquiry.  Had  the  les.sors  sold 
the  lot  before  this  action  was  begun?  The  defendants  in 
their  answer  make  the  following  allegation  :  ''  On  or  about 
the  first  day  of  March,  1883,  the  said  A.  L.  Pendleton,  Sr., 
executed  a  <]eed  for  the  land  in  (juestion  in  this  suit, 
wherein  he  c(>nv(\ved  an  estate  to  the  same  to  his  wife,  the 
said  Jane  R.  Pendleton,  for  h(>r  life,  with  the  remainder  as 
follows:  One-third  thereof  in  fee  to  one  Robert  Williams; 
one-third  thereof  for  life  to  one  (Jeorge  Pendleton,  and  the 
remaining  third  to  one  Kate  Pendleton  for  life,  with  con- 
tingent remainders  over."  And  upon  the  trial  the  plain- 
tiff introduced  in  evidence  the  deed  referred  to,  and  thus 
fully  established  the  fact  that  A.  L.  Pendleton,  Sr.,  one  of 
the  lessors,  parted  with  all  hi.s  interest  in  the  premises  at 
the  date  of  that  deed. 

The  <lefen<lants  in  their  answer  also  allege,  as  we  have 
said,  that  the  plaintiff  holds  the  life  estate  of  Mrs.  Jane  R. 
Pendleton,  which  she  accjuired  under  the  aforesaid  deed  of 
her  husband,  to  whom  it  appeal's  the  land  belonged  at  the 
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date  of  the  lea^je  to  Kramer;  and  upon  the  trial  the  plain- 
tiff established  his  ownership  of  that  life  estate  by  proving 
that  the  tenant  for  life  had  conveyed  her  estate  in  the 
premises  to  a  trustee  with  power  of  sale,  which  power  had 
been  lawfullv  exercised,  and  at  the  sale  so  made  he  had 
purchased,  and  the  estate  of  Jane  R.  Pendleton  had  been 
conveyed  to  him. 

a. 

Having  thus  shown  that  ])oth  A.  L.  IVndh^ton,  Sr.,  and 
Jane  K.  Pendleton  had  sold  the  land  and  no  longer  had 
any  claim  thereto  or  interest  therein,  the  plaintiff  had 
thereby  established  that  the  term  of  the  lease  had  l>een 
determined,  for,  as  we  construe  the  contract,  the  lease  was 
to  terminate  whenever  such  sale  was  consummated. 

We  think  that  the  plaintiff,  who  ha<l  thus  become  the 
owner  of  the  estate  for  the  life  of  Jane  R.  Pendleton,  was 
the. proper  person  to  give  to  the  occupants  of  the  lot,  the 
assignees  of  the  original  lessee,  notice  that  the  lease  was 
ende<l  and  that  they  must  take  notice  of  that  fact  and  con- 
form  to  the  terms  of  the  agreement  under  wliich  they  held 
the  premises.  He  was  entitled  to  the  jjossc^ssion  of  his 
projjerty — the  lot.  The  defendant  had  the  right  at  any 
time  within  the  prescrib(Ml  j)eriod  to  remove  ///.s  property — 
the  building.  In  this  there  was  nothing  that  concerned 
any  right  of  the  renuiindermen,  and  their  failure  or  refusal 
to  join  the  tenant  lV)rlife  in  the  giving  of  the  notice  cannot 
affect  his  rights.  He  ac(juired  the  j)roi)crty.  not  subject  to 
the  provisions  of  the  lease,  but  fully  relieved  of  them.  The 
plaintiff  upon  the  trial  showed  that  on  April  22,  lSf)2,  he 
gave  the  defendants  notico  that  he  had  purchased  the 
premises  and  that  the  lease  was  ended,  and  that  the  date 
of  his  i)Urchase  was  February  20,  1892.  This  suit  was 
begun  on  July  6»  1892.  Hence,  if  we  concede  that  the 
lease  was  not  to  be  determined  until  thirty  days  after  notice 
of  the   sale   bv  the  l(^ssors,  there   would   still    have  biH'n  a 
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determination  of  the  lease  before  the  beginning  of  the 
action.  The  notice  was  sufficient.  It  did  not,  it  is  true, 
specially  require  the  removal  of  the  building.  It  did  dis- 
tinctly notify  them  that  the  plaintiff  insisted  upon  his  right 
to  take  possession  of  his  land.  This  was  ample  notifica- 
tion, we  think,  that  they  should  remove  from  the  land  the 
fixtures  that,  under  the  terms  of  the  lease,  they  had  the 
right  to  take  away.  To  hold  otherwise  would  be  to  stick 
in  the  bark. 

From  what  has  been  said  it  follows  that  his  Honor 
erred  when  he  told  the  jury  that  *' the  lease  had  not  been 
determined."  We  think  that  the  allegations  of  the  answer 
and  the  evidence  introduced  by  the  plaintiff  and  not  contro- 
verted abundantlv  established  the  fact  that  it  had  been 
determined. 

We  deem  it  unnecessary  to  consider  the  exceptions  taken 
bv  the  plaintiff  to  evidence  introduced  bv  defendants  to 
show  that  A.  L.  Pendleton,  Jr.,  one  of  the  defendants,  was 
the  assignee  of  the  lessee  Kramer.  As  the  case  is  presented 
here,  it  seems  to  us  that  the  fact  that  the  defendant  A.  L. 
Pendleton,  Jr.  (whose  tenant  the  other  defendant  was), 
claimed  the  land  in  controversy  as  assignee  of  the  lease  to 
Kramer  was  insisted  upon  by  both  plaintiff  and  defendants. 
Hence,  it  seems  to  have  been  a  work  of  supererogation  to 
prove  it,  and  entirely  unnecessary  to  examine  the  evidence 
by  which  it  was  sought  to  establish  what  each  party  insisted 
was  true. 

The  answer  contained  tl»e  following  allegation:  ''  In  the 
year  lrSS4  tl)e  said  Jane  K.  Pendleton,  believing  that  the 
sale  to  fier  liad  woi'ke<l  a  termination  of  the  lease,  instituted 
a  suit  against  tlie  parties  in  possession,  one  T.  B.  Wilson 
and  one  U.  W.  Berry,  for  recovery  of  possession,  and  the  said 
suit  coming  on  foi*  trial  at  Fall  Term,  1884,  the  following 
judgment  was  made:  'This  action   having  been   brought 


X.  C]  FEBKUAKY  TERM,  1894. 


Aydlett  r.  Nkal. 

for  the  possession  of  a  certain  tract  of  laud  situated  in  the 
town  of  Elizabeth  City,  bounded  as  follows,  viz.,  situated 
on  the  corner  of  Main  and  Water  streets,  sixteen  feet  wide 
on  Water  street  and  thirtv-nine  feet  on  Main  street,  it  is 
ordered  and  adjudged  that  the  defendants  have  not  for- 
feited the  lease  in  this  cause  pleaded,  and  that  they  are 
still  entitled  to  the  possession  under  said  lease,  and  that 
defendants  recover  costs.' '' 

Assuming  that  this  judgment  was  rendered  as  alleged,  it 
does  not  in  any  view,  we  think,  aH'ect  the  {)laintiff"s  right. 
It  was  then  proi)erly  adjudged,  perhaps,  that  the  lease  had 
not  been  determined,  for  Mrs.  Jane  R.  Pendleton  had  not 
then  sold  her  interest  in  the  leased  premises.  Since  the 
rendition  of  that  judgment  she  has  done  so,  and  upon 
that  sale  the  plaintiff  founds  his  right. 

New  Trial. 


E.  K.  AYDLKTT  v.  ALETHIA  NEAL  ot  al. 

MessfH.  Grandy  tt  Aj/dlctfy  for  |)laintiff  (appellant). 
Mr.   W.  J.  Griffin,  for  defendants. 

BruWKLL,  J.:  The  matters  involved   in  this  appeal  are 

substautiallv  the  same  as  those  considered  bv  us  in  the  case 

of  Aydlett  v.   Pendleton,   decided    at    this   terin.     For   the 

reasons  stated  in  the  opinion  filed  in  that  cause,  there  must 

l)e  a  new  trial,  and  it  is  so  ordered. 

New  Trial. 
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F.  N.  MT'LLEN  v.  NORFOLK   &   CAROLINA    CANAL  (X)MFAXY. 

Foredgn  Corporation — Service  of  Rrocess — Attaclnaad  and  Puh- 
licaiion — Mailing  Process — Action  for  Unliquidated  Dam- 
ages— Practice. 

L  The  method  of  mailing  proce«3  to  the  Sheriff  of  tlie  county  and  State 
where  a  non-resident  defendant  resides,  to  be  served  ui)on  him 
(as  provided  by  eh.  120,  Acts  of  1891),  is  optional  and  not  exchi- 
sive  of  service  by  publication  in  cases  in  which  this  last  is  proper. 

2.  An  attachment  could  not  be  had  in  an  action  for  unliquidated  dam- 

ages for  injury  to  realty  prior  to  ch.  77,  Acts  1893,  since"  the  atii- 
davit  to  procure  an  attachment  must  set  forth  one  of  the  j^rounils 
recited  in  section  347  of  The  Code. 

3.  Service  of  i)roccss  by  publication  based  on  an  attachment  issued  in  an 

action  for  unliquidated  damages  is  invalid,  except  in  cases  specified 
in  The  (hcie,  ^347,  and  amendatory  act,  ch.  77,  Acts  1893. 

4.  Where  a  ilefen<lant  appears  s{)ecially  to  move  to  dismiss  the  action 

and  notes  an  exception  to  the  refusal  of  his  motion,  his  subsequent 
appearance  to  the  merits  waives  no  right  to  have  the  refusal  of  his 
motion  to  dismiss  reviewed  on  appeal. 

Action,  triod  at  Fall  Term,  189;i,  of  Camden  Huporior 
(Jourt,  before  f/mrr.s,  J.,  and  a  jury,  the  purpose  of  the 
action  being  to  recover  damages  for  injury  to  crops  grow- 
ing on  ])laintiH"s  farms  lyin^  upon  the  sweat  or  leakage 
ditches  of  the  defendant  company,  because  of  its  failure  to 
keep  the  ditches  in  i>roper  condition  to  carry  off  the  water 
turned  into  the  same  and  the  consecjuent  Hooding  of  the 
hinds.  The  defencUuit  is  a  non-resident  corporation,  and 
service  was  made  upon  it  by  attaching  its  property  and 
l)y  subseciuent  ])ubIication  of  summons.  The  defendant 
appeared  specially  and  moved  to  dismiss  the  action  before 
Iloke,  ./.,  at  Fall  Term,  1892,  whicli  motion  the  Court 
refused,  and  defendant  excepted. 
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The  defendant  then  entered  an  appearance  to  the  merits 
and,  after  trial  of  the  issues  before  Graves,  J.,  there  was  an 
appeal  by  both  parties  from  various  rulings,  which  it  is 
not  necessary  to  set  out,  inasmuch  as  the  decision  of  this 
Court  rests  solely  on  the  appeal  from  the  refusal  •of  the 
motion  to  dismiss  the  action. 

Mr.  W.  J.  Grriffin,  for  plaintiff. 

Mtmrs.  Battle  &  Mordecai  and  W.  D.  Pnidev,  for  defendant. 

Clark,  J.:  It  was  strenously  argued  tliat  the  defendant 
could  not  be  brought  into  court  by  attachment  and  publi- 
cation because  the  Act  of  1891,  ch.  120,  had  provided,  as 
a  substitute  therefor,  service  by  nuxiling  the  summons  ''  to 
the  Sheriff  or  other  process  officer  of  the  county  and  State 
Avhere  the  defendant  resides."  This,  it  was  contended,  was 
at  the  time  this  action  w^as  begun  the  exclusive  mode  of 
service  upon  non-residents,  unless  it  had  appeared  that 
service  could  not  be  had  in  that  mode.  We  think  that 
mailing  process  to  the  Sheriff'  of  the  county  and  State 
where  the  non-resident  resides,  to  be  servc^i  upon  him,  was 
oj>tional  and  not  exclusive  of  service  by  attachment  and 
publication  in  cases  in  which  these  last  can  be  had.  This  is 
showni  by  the  wording  of  the  Act  of  1891  that  *'  it  will  be 
sufficient  to  mail  a  copy  of  the  summons,  etc./'  in  lieu  of 
publication,  and  by  the  provision  that  this  shall  be  ^^  added 
after '^  (not  substituted  for)  paragraph  (o)  of  section  218 
of  TJic  Code.  The  Act  of  1893,  ch.  79,  is  not  corrective  of 
any  error  or  omission  in  the  Act  of  1891,  but  is  a  legisla- 
tive construction  declaratory  of  the  meaning  of  the  Act  of 
1891,  a  construction  which  it  would  have  borne  though  the 
Act  of  1893  had  not,  out  of  abundant  caution,  been  passed. 

But  the  attachment  is  invalid  because  the  action  is  for 
unliquidated  damages  for  injury  to  realty  and  the  attach- 
ment w^as  levied  prior  to  ch.  77,  Acts  1893.  Price  v.  Cox, 
83  N.  C,  261  ;    Wllsori  v.  Manuf acta  ring  Co.,  88  N.  C,  5. 
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It  follows  that  tlie  attempted  service  by  ])ublicatioii,  based 
on  such  void  attachment,  is  itself  invalid.  This  point  has 
been  so  clearly  discussed  by  8iiki»hkri>,  J.,  in  Winfree  v. 
Bagley,  102  N.  C,  /)lo,  that  it  would  be  a  work  of  superero- 
gation to  repeat  it.  The  affidavit  to  procure  an  attachment 
must  be  specific  (Bacon  v.  Johnson,  110  X.  C,  114),  and 
must  set  forth  (»ne  of  the  'grounds  recited  in  section  347  of 
The  Code.  It  should  be  noted  that  this  section  differs 
materially  from  the  statute  in  force  when  Wihon  v.  Manufact- 
uring Co.jSuprUy  was  decided.  It  may  be,  and  is  very  [)roba- 
ble,  that  the  defendant  is  a  domestic  as  well  as  a  foreign 
corporation.  But  in  the  affidavit,  orders  and  statement  of 
the  case  it  is  stated  to  be  a  foreign  corporation.  Hence 
the  question  whether,  if  it  is  a  domestic  corporation  and  its 
officers  are  not  to  be  found  in  this  State,  it  can  be  brought 
into  court  in  the  manner  provided  by  chapters  108  and  2()3, 
Acts  of  1889  (Clark\s  Code,  2d  Ed.,  p.  133),  is  a  question  not 
now  before  us.  Treated  as  a  foreign  corporation,  the  action 
being  for  unlicjuidated  damages  for  injury  to  realty  j)ri()r 
to  the  Act  of  1893,  the  optional  mode  of  service  by  attach- 
ment and  publication  is  invalid,  as  would  have  been  in  such 
case  mailing  process  and  its  service  by  the  Sheriff  of  the 
place  gf  residence.     Long   v.   Insurance  Co.,  at   this  term. 

The  defendant  appeared  specially  below,  and  moved  to 
dismiss  the  action.  This  being  denied,  the  Judge  properly 
held  that  an  appeal  did  not  lie,  and  that  the  defendant 
should  have  his  exception  noted,  and  proceed.  This  has 
already  been  held  in  this  same  case,  112  N.  C,  109.  The 
subsequent  apj^ea ranee  of  the  defendant  to  the  merits,  after 
exception  entered  to  the  refusal  of  the  motion  to  dismiss, 
waives  none  of  its  rights.  On  aj)peal  the  exception  comes 
up  for  review.  Lvttrell  v.  Martin,  112  N.  ('.,  593.  As  the 
action  must  be  dismissed  this  disposes  of  both  appeals. 

Action  Dismissed. 
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JOHN  W.  (iODWIX  V.  R  F.  EARLY  et  al. 
Petition  for  Partition,  requifiifcM  of — Amend nienf — Practice. 

1.  While  a  petition  for  partition  of  laud  is  defective  wliich  does  not  set 

forth  that  the  petitioners  are  tenants  in  common  and  in  ]x>sses8ion 
(the  general  rule  beinjs  that  j)ossession  of  one  tenant  in  common 
is  the  possession  of  all),  yet  the  omission  of  such  allegation  does 
not  deprive  the  Clerk  of  jurisdiction,  but  constitutes  simply  a 
defective  statement  of  a  cause  of  action. 

2.  A  Clerk  having  jurisdiction  of  a  petition  for  partition,  the  transfer 

thereof  to  term  for  trial  of  issues  raised  by  the  pleadings  trans- 
ferred the  jurisdiction  to  the  Judge,  and  his  denial  of  a  motion  for 
leave  to  amend  the  petition  upon  the  ground  that  he  had  no  power 
to  grant  it  was  error. 

Special  proceeding,  heard '  at  Fall  Term,  1S9;3,  of 
Hertford  Superior  Court,  before  Graven,  J. 

The  ease  commenced  before  the  Clerk  on  petition  to  sc41 
land  for  partition,  and  was  transfei-red  to  term  for  trial  on 
issues  raised  by  the  pleadings.  Upon  call  of  the  case,  the 
defendants  moved  to  dismiss  the  petition  because  it  did  not 
allege  that  plaintiff  was  in  the  possession  of  the  common 
property,  and  insisted  that  without  such  allegation  the 
Clerk  had  no  jurisdiction  ;  and  the  Court  so  ruled.  IHain- 
tiff  excepted. 

The  plaintiff  then  moved  for  leave  to  amend  the  petition 
and  allege  possession,  but  the  Court  refused  the  motion 
upon  the  ground  that  it  did  not  have  the  power  to  grant 
the  amendment  so  as  to  cure  the  jurisdictional  defect,  and 
dismissed  the  petition.  The  plaintiff  excej)ted  and  aj)- 
pealed. 

Mr,  B.  B.   IVinhorne,  for  appellant. 
No  counsel  contra. 
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MacHae,  J. :  The  special  proceeding  begun  before  the 
(Merk  having  l)een  transferred  to  term  for  trial  of  issues 
raised  by  the  pleadings,  the  Judge  had  jurisdiction  of  the 
same  by  virtue  of  chapter  276,  Laws  1887.  It  seems  to  be 
now  settled  by  repeated  adjudications  that  the  petition  is 
defective  unless  it  sets  forth  that  the  petitioners  are  tenants 
in  common  and  in  possession — the  general  rule  being  that 
jK)ssession  of  one  tenant  in  common  is  possession  of  all — 
where  there  has  been  no  actual  ouster.  Ahhrook  v.  Reid, 
89  N.  v.,  lol ;  Wood  V.  Sngg,  \)\  X.  C.,9:);  Oshorne  v.  Mull 
Ibid.,  203;  McGill  v.  Bute,  100  N.  C,  242. 

We  think,  however,  that  the  failure  to  allege  possession 
did  not  deprive  the  Clerk  or  the  Judge  of  jurisdiction;  it 
simply  constituted  a  defective  statement  of  a  cause  of  action. 
Garrett  v.  Trotter,  (M  N.  C,  430. 

Of  tlie  pro(?eeding  for  partition  the  Clerk  had  jurisdic- 
tion, and,  by  virtue  of  the  statute  above,  this  jurisdiction 
was  transferred  to  the  Judge.  When  his  Honor  then  denied 
the  moti<m  for  leave  to  amend  the  [)etition  in  this  respect, 
upon  the  ground  of  want  of  [)ow^er  to  grant  it,  there  was 
error. 

The  reasoning  is  the  same  as  that  upon  section  908  of 
The  Code,  concerning  amendment  of  process  or  other  pro- 
ceeding begun  before  a  Justice  of  the  Peace.  To  apply  it 
to  the  case  before  us  we  may  use  the  language  of  Merki- 
MON,  J.,  in  Singer  Mcnmfaeturing  Co.  v.  Barrett,  95  X.  C,  30  : 
"The  Superior  Court  cannot  create  and  supply  its  jurisdic- 
tion, but  it  can  amend  a  process  or  pleading  to  make  the 
jurisdiction  appear  properly  when  in  fact  it  did  exist  but  did 
not  so  appear — thus  rendering  etfectual  a  large  and  impor- 
tant class  of  judicial  proceedings  that  otherwise  would  very 
fre(juently  entirely  fail,  to  the  injury  of  individuals  and 
the  j)rejudice  of  the  i)ublic."  Reversed. 
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ALFRED  SAWYER  v,  FIRST  NATIONAL  BANK  OF  ELIZABETH 

(^ITY  et  al. 

Partnership — Community  of  Interest  in  Profits  and  Property — 

Agreement.    . 

1.  A  partnership  18  constituted  by  an  agreement  which  gives  to  the  par- 

ties thereto  not  only  a  community  in  the  profits  but  also  in  the 
capital. 

2.  An  agreement  between  B.  and  S.  set  out  that  B.  had  employed  S.  as 

clerk  to  superintend  B.'s  store  as  long  as  the  latter  chose  to  employ 
him,  S.  to  have  half  the  net  profits,  and  further  declared  that  S. 
was  a  half  owner  of  all  the  goods,  moneys,  accounts,  notes,  etc., 
belonging  to  the  store:  IIHdj  that  such  agreement"  constituted  a 
partnership,  and  S.,  as  surviving  partner,  is  entitled  to  collect  the 
finn's  bank  balance. 

Civil  action,  tried  before  Brown,  J.,  iuici  a  jury,  at  Janu- 
ary, 1894,  Special  Term  of  Pasquotank  Superior  Court. 

The  plaintiff  alleged  that  he  was  the  surviving  partner 
of  the  firm  of  T.  S.  Berry,  and  sought  to  recover  from  the 
defendant  bank  the  balance  due  the  firm  on  its  deposit. 
The  administrator  of  T.  S.  Berrv  was  allowed  to  become  a 
party  defendant,  and  in  his  answer  denied  the  alleged  part- 
nership, and  claimed  the  bank  balance  as  the  j)roperty  of 
his  intestate. 

Upon  the  trial  in  apt  time  defendant  tendered  the  fol- 
lowing issue,  to-wit:  Is  0.  G.  Pritchard,  administrator  of 
T.  8.  Berrv,  entitled  to  recover  the  fund  in  controversv,  or 
any  part  thereof?  and  asked  upon  this  issue  to  be  allowed 
to  open  and  close  the  case.  This  was  refused,  and  defend- 
ant excepted. 

It  was  admitted  that  the  fund  in  controversv  had  been 
^  paid  into  court  by  the  bank  by  consent. 
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The  Court  submitted  the  following: 

1.  Was  the  paper-writing  dated  May  30,  1891,  purport- 
ing to  be  an  agreement  between  T.  S.  Tierry  and  A.  Sawyer, 
duly  signed  and  executed  by  said  T.  8.  Berry  ? 

2.  If  so,  is  the  plaintiff,  as  surviving  partner,  entitled  to 
recover  the  fund  in  controversy? 

3.  If  the  said  plaintiff  is  not  entitled  to  recover  said 
fund,  is  the  interpleader,  ().  G.  Pritchard,  administrator  of 
T.  S.  Berrv,  entitled  to  recover  the  same? 

The  plaintiff  was  allowed  to  open  and  conclude  the  case 
and  assume  the  burden,  and  defendant  excepted. 

The  plaintiff,  A.  Sawyer,  was  introduced,  among  others, 
as  a  witness  in  his  own  behalf.  He  testified  that  he  knew 
the  handwriting  of  T.  S.  Berry,  and  had  seen  much  of  his 
handwriting  for  several  years. 

The  paj)er-writing  purporting  to  be  an  agreement  between 
witness  and  T.  S.  Berrv  was  handed  to  the  witness,  and 
was  as  follows: 

'*  NoKTH  Cakolina — ('anulcn  Countv. 

"  Agn^ement  is  this  day  entered  into  between  T.  S.  Berry 
of  the  one  part  and  Alfred  Sawyer,  Jr.,  of  the  other  part, 
both  of  the  countv  of  Camden  and  State  of  North   Caro- 

ft.' 

lina,  as  follows,  to-wit:  The  said  T.  S.  Berry  is  now  selling 
goods  at  Bellcross  and  has  employe<l  tlie  said  Alfred  Saw- 
yer, Jr.,  as  a  clerk  to  superintend  the  said  store  as  long  as 
the  said  Berry  chooses  to  employ  him,  and  the  said  Saw-yer 
is  to  have  for  his  services  one-half  (J)  of  all  the  profits  the 
said  store  makes  after  paying  all  expenses  of  the  said  store: 
and  further,  the  said  Sawyer  is  to-day  one-half  (J)  owner 
of  all  the  goods,  moneys,  accounts,  notes,  etc.,  that  belong 
to  the  .store;  and  further,  the  said  Berrv  is  not  to  make 
any  charges  as  rent  for  said  store,  warehouse,  or.  dwelling- 
hous(»  where  the  said   Sawver  now  lives,  for  this  and  his 
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*laily  service  is  his  compensation  is  e(iual  division  of  profits 
with  the  said  Berry.  Witness  our  hands  and  seals,  this 
Mav  :m,  1S91. 

**  (Signed)         T.  S.  Berky,    [Seal.] 
''(Signed)         A.  S.vwYKK,  '    [Seal.]" 

The  witness  was  asked,  '*  In  whose  handwriting  is  the  body 
of  said  paper?''  He  replied,  '[In  the  handwriting  of  T.  S. 
Berry."  He  was  then  asked,  "  In  whose  handwriting  is  the 
signature  T.  S.  Berry  appearing  on  said  paper?"  He 
replied,  '*  In  the  handwriting  of  T.  S.  Berry."  He  was  then 
ask(H.L  '*  In  whose  handwriting  is  the  signature  A.  Sawyer 
aj)j)earing  thereon?"     He  replied,  *' In  my  handwriting." 

To  each  of  said  (juestions  and  to  each  answer  the  defend- 
ant in  apt  time  objected,  and  excepted  to  their  admission. 

There  was  other  evidence  offered  tending  to  prove  and 
to  disprove  that  said  paper-writing  was  in  T.  S.  Berry\s 
handwriting.  There  was  also  other  evidence  tending  to 
prove  that  the  fund  in  controversy  was  deposited  in  bank 
bv  A.  Sawvcr  to  the  crc<lit  of  "  T.  S.  Berrv,"  and  that  it 
was  nionev  derived  from  the  store  business  and  sales  of 
goods.  There  having  been  no  exception  to  this  evidence, 
it  is  not  set  out. 

The  Court,  among  other  matters,  instructed  the  jury  as 
follows  : 

1.  That  if  they  believed  that  the  signature  of  T.  S.  Berry 
to  the  agreement  introduced  is  in  the  proper  handwriting 
of  T.  S.  Berry,  and  that  T.  S.  Berry  signed  and  executed 
said  agreement,  they  should  answer  first  i.ssue.  Yes. 

•  2.  That  if  said  paper- wanting  was  duly  executed  upon 
the  j)art  of  T.  S.  Berry  and  A.  Sawyer  it  constituted  them 
copartners  as  to  the  mattei*s,  business  and  property  therein 
set  out. 

To  this  charge  the  defendant  Pritchard  excepte<l. 
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The  jury  responded  "Yes'*  to  the  first  and  second  issues 
and  " No"  to  the  third.  There  was  judgment  for  the  phiin- 
tiif,  and  defendant  Pritchard,  administrator,  appealed. 

Messrs.  Grandy  &  Aydlett,  for  plaintiff. 

Mr.  W.  J.  Griffin,  for  defendant  Pritchard  (appellant). 

r 

Shepherd,  C.  J.:  We  think  his  Honor  was  correct  in 
holding  that  on  the  face  of  the  contract  a  copartnership 
existed  between  the  plaintiff  and  T.  S.  Berry,  deceased. 
Tested  bv  our  old  cases,  it  is  verv  clear  that  the  absence 
of  any  personal  liability  on  the  part  of  Berry  to  the  plain- 
tifi*  for  compensation  for  his  services  and  the  presence  of 
.a  right  to  demand  an  account  in  order  to  ascertain  his  half 
of  the  profits  (which  half  interest  is  directly  conferred  upon 
him  by  the  contract)  would  constitute  a  copartnership. 
Cox  V.  DelanOy  »5  Dev.  Eq.,  89 ;  Holt  v.  Kernodle,  1  Ired., 
199.  Whether  there  should  be  anv  modification  of  the 
rule  as  to  making  the  sharing  in  the  profits  an  absolute 
test  of  copartnership  in  all  cases  (see  Fertilizer  Co.  v.  Beams, 
105  N.  C,  283)  is  a  question  that  does  not  arise  on  this 
appeal,  as  we  have  here  not  only  a  community  in  the  profits 
but  also  a  community  in  the  ca{)itiil.  In  this  class  of  cases, 
savs  Mr.  Bates,  ''the  conclusion  is  irresistible  that  there  is 
a  communion  of  interests  in  the  profits  and  not  a  portion 
of  them  as  compensation,  for  each  has  as  much  right  as 
the  other,  and  hence  that  a  partnership  results."  Bates' 
Law  of  Partnership,  sections  31  and  32. 

Apart  from  any  holding  out,  we  think  .that  under  our 
decisions  the  creditors  of  the  firm  could  have  recovered  of 
the  plaintiff,  and,  if  this  be  so,  it  must  follow  that  he  is 
entitled  to  the  assets  as  surviving  partner. 

We  have  examined  the  other  exceptions,  although  they 
were  not  very  strenuously  pressed  on  tlie  argument.  They 
are  without  merit.  .\fFirmed. 
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L.  ('.  LASSITP:R  et  al.  v.  CALKB  ROPKR  et  al. 
Pleadiiif/ — Stahite  of  Limitationtiy  defective  plea  of. 

1.  Vnder  Thf  <'oih\  as  well  as  at  camraon  law,  the  facts  con.stittiting  a 

rause  of  action  or  defence  must  V)e  plainly  Bet  forth  in  the  pleading. 

2.  A  jilea  of  the  statute  of  limitations  which  contains  no  facts  whatever, 

and  which  refers  to  no  facts  in  the  other  parts  of  the  pleading 
which  lend  any  aid  to  the  plea  and  from  which  any  legal  conclu- 
sions can  l>e  deduced,  is  defective. 

(.'iviL  ACTION,  tried  at  January  Special  Term,  1894,  of 
pAs<ir()TANK  Superior  Court,  before  Broiim,  J.,  and  a  jury. 

The  action  was  against  the  defenchmt  Caleb  Roper,  ad- 
ministrator t»f  11.  E.  Lassiter,  and  the  other  defendants  as 
his  sureties,  for  a  breach  of  the  administration  l)ond. 

The  defendants  in  their  answer,  after  denying  tlie  alle- 
gations of  the  complaint  as  to  the  breach  of  the  bond,  alleged 
as  follows: 

''That  since  the  tinal  account  and  settlement  of  said 
estate  and  the  institution  of  this  suit  the  time  elapsed  is 
sufficient  in  law  to  bar  a  recovery  against  these  defendants 
or  either  of  them,  and  they  and  each  one  of  them  pleads 
the  .statute  of  limitations  in  bar  of  plaintiffs'  recovery  in 
this  action.'' 

The  following  issues  were  submitted  to  the  jury: 

*'  1.  Is  defendant  Roper,  as  administrator  of  11.  E.  Lassi- 
ter, indebted  to  plaintiffs,  and  if  so,  in  what  sum? 

"*  2.  Is  the  cause  of  action  as  to  said  Caleb  Roper  barred 
bv  the  statute  of  limitations? 

**.'*>.  Is  the  cause  of  action  as  to'  said  defendants,  llenrv 
Roper  and  T.  I).  Pendleton,  sureties  on  the  administration 
bond,  barred  by  the  statute  of  limitations?" 

The  plaintiffs  objected  to  issues  two  and  three,  relating 
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to  the  statute  of  limitations,  upon  the  ground  that  they 
were  not  relevant  and  proper  under  the  pleadings. 

The  defendants  asked  to  amend  their  answer  so  as  to 
plead  the  statute  of  limitations  if  it  was  not  already  proj>- 
erly  pleaded.  This  the  Court  refused,  and  defendants 
exeej)ted. 

The  Court  submitted  the  issues  objected  to,  but  reserved 
the  right  to  set  aside  the  verdict  as  to  these  and  strike  out 
the  issues  if  he  should  hold  with  the  plaintiff's. 

The  jury  responded  to  the  first  issue,  *' Seventy-nine  dol- 
lars and  sixtv  cents  and  interest  from  Februarv  8,  1884." 
To  the  second  ''  No,"  and  to  the  third  "  Yes." 

The  ('Ourt,  before  judgment  was  signed,  set  aside  the 
verdict  as  to  the  issues  objected  to  and  withdrew  them  ;  to 
which  defendants  excepted,  and  upon  judgment  being  ren- 
dered against  all  the  defendants  the  defendants  excepted 
aiid  appealed. 

Messrs.  Grandij  tfe  Aydlett,  for  defendants  (apj)ellants). 
No  counsel  contra. 

Shkpherd,  (-.  J. :  In  Bayard  v.  Malcolm,  a  case  reported 
in  1  Johnson,  4f).*i,  Chief  Justice  Kent  remarked  :  "I  enter- 
tain a  decided  opinion  that  the  established  principles  of 
pleading,  which  compose  what  is  called  its  science,  are 
rational,  concise,  luminous  and  admirably  adapted  to  the 
investigation  of  truth,  and  ought  consequently  to  be  very 
carefully  touched  by  the  hand  of  innovation."  It  was  but 
in  keeping  with  the  sj)irit  of  these  views  that  our  present 
system  of  civil  j)rocedure  was  framed  and  enacted,  and  we 
find  this  Court  very  shoi^tly  after  its  adoption  repudiating 
the  idea  that  loose  and  uncertain  pleading  would  be  tol- 
erated. 

In  Cramp  v.  Minu^,  (54   N.  C.,  7*57,  the  Court  said:  *'We 
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tiike  occasion  here  to  suggest  to  pleaders  that  the  rules  of 
common  law  as  to  the  pleading,  which  are  only  the  rules 
of  logic,  have  not  been  abolished  by  The  Co(lf'.'\    In  Para- 
ley  V.  NkholnoH,  65  X.  (\,  210,  it  was  said:  "The  rules  of 
pleading  at  common  law  have  not   been  al)rogated.     Tli,e 
essential  principles  still  remain,  and  have  only  b;*en  modi- 
fied as  to  technicalities  and  matters  of  form."     In  Oaten  v. 
ft-ay,  66  N.  C,  442,  it  was  said  that  the  object  of  The  Code 
was  *'  to  abolish  the  different  forms  of  action  and  the  tecfj- 
nical  and  artificial  modes  of  pleadijig  used  at  common  law, 
but  not   dispenvse  witli   the  certainty,  regularity  and  uni- 
formity which  are  essential  in  every  system   adopted  for 
the  administration   of  justice."     After  other  decisions  bo 
the  same  effect  it  again  becam(»  necessary,  as  it  now  is,  to 
emphasize  these  early  declarations  of  the  Court,  and  it  was 
therefore  remarked  in  Vans  v.  Building  and  Loan  Assocmtioii., 
91   N.  C,  00,  that  *'  It  was  a  false  notion   entertained   bj' 
some  of  the  legal  profession  that  the  ('ode  of  Civil  Proced- 
ure is  without  order  or  certainty,  and   that  any  pleading, 
however  loose  and  irregular,  may  be  upheld ;  on  the  cow? 
trary,  while  it  is  not  perfect,  it  has  both  logical  order,  pre- 
cision and  certainty,  when  it  is  properly  observed.     Bad 
practice,  too  often  tolerated  and  encouraged  by  the  ('ourts> 
brings  about  confusion  and  unjust  complaints  against  it.^:* 
It  is  hardlv  necessiirv  to  sav  that  it  was  one  of  the  elemen- 
tary  principles  of  the  common   law   {)leading  that  *\fa/Us 
only  are  to  be  stated  and  not  arguments  or  inferences  or 
matters  of  law  "  (1   Chitty  PI.,  214),  and    that  it  is  still 
essential  to  state  the  facts  (which,  indeed,  is  the  chief  office 
of   pleading)  is  apparent  from  the  explicit  language  of 
The  Code,  §§233-243,  which  provides  that   'Mliere  must 
be  a  plain,  concise  statement  of  the  facts  constituting  a 
cause  of  action/'  and  the  same  rule  of  course  a[)i)lies  to  a 
defence  set  up  in   the  answer.     Ronntree  v.  Robinson,  S)^ 
X.  C.,  107. 
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In  accordance  with  the  foregoing  principles  the  Court 
held  that  a  complaint  *'  which  merely  states  a  conclusion 
of  law  (that  is,  that  tlie  defendant  is  indehted  to  the  plain- 
titf,  and  that  tlie  debt  has  not  been  paid)  is  demurralde 
both  at  common  law  and  under  The  Code.''  Moore  v.  Hohbs, 
79  N.  C,  0:30.  So  in  Romttree  v.  Rolfihsou,  supnu  in  which 
tlie  defendant  pleaded  that  '*  tlu^  bond  was  executed  by  this 
defendant  to  the  said  ]{.  H.  Rountree  for  an  illes^al  and 
usurious  consideration/'  it  was  held  that  the  plea  was  bad 
because  it  did  not  set  forth  the  facts  constituting  the  defence 
of  usury.  In  Pope  v.  AndrewH,  90  N.  C,  401,  the  ])len  that 
"  the  plaintiff's  alleged  cause  of  action  is  barred  by  the 
statute  of  limitations"  was  held  bad.  The  Court  said: 
'*  We  have  before  adverted  to  this  insufficient  manner  of 
setting  uj)  the  effect  of  the  lapse  of  time  as  an  impediment 
to  the  suit.     This  averment  that  the  demand  is  barred  by 

• 

the  statute  is  but  stating  a  conclusion  of  law,  and  not  the 
facts  from  which  it  is  deduced.  This  is  neither  in  conformity 
to  the  former  nor  the  j)resent  mode  of  pleading  the  defence." 
In  Humble  v.  M(hniu\  89  N.  C,  410,  the  jilea  of  the  statute  of 
limitations  was  held  to  be  defective,  "  in  that  it  faiUul  to  state 
when  the  cause  of  action  accrued,  and  when  the  wards 
arrived  at  full  age."  See  also,  Love  v.  Ini/rmu,  104  N.  C.. 
600.  In  Iwrnrr  v.  Hhuffer,  108  N.  C,  642,  the  language  of 
the  answer  was  that  the  <lefendnnts  '*  plead  the  statute  of 
limitations  oi  ten,  seven,  six  and  three  years  as  jjrescribed 
in  The  Code  to  all  said  claims,  and  aver  that  they  are  una- 
ble to  plead  the  same  more  definitely  to  each  and  all  of 
said  claims."  This  was  held  defective.  The  Court  said  : 
"This  is  clearly  Ijad  and  insufficient  pleading.  The  Court 
might,  in  its  diseretion,  have  allowed  api)ropriate  amend- 
ments, but  it  was  not  bound  to  do  so,  nor  is  the  exercise  of 
its  discretion  nn'ersible  here."  In  the  ca.se  of  Pemherton 
v.  SinnnoiiH,  1(H)  N.  C.,  316,  cited  by  counsel  for  defendant. 
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the  rlefence  was  the  pre.suin[»tioii  of  payment  under  the 
Revij^ed  (We,  eh.  60,  and  the  defeetive  plea  seems  to  have 
heen  aided  by  a  reference  to  **the  whole  of  tlie  pleadings.'* 
Whatever  may  be  the  true  ground  of  the  judgment,  it  can- 
not be  considered  as  an  authority  against  the  principles  laid 
down  in  the  unbroken  line  of  decisions  to  which  we  have 
referre<b  and  especially  in  view  of  the  more  recent  <lecision 
of  Titrner  v.  Shnptrr,  supra. 

It  must  be  manifest  that  according  to  the  above  authori- 
ties the  plea  in  the  present  case  is  fatally  defective.  The 
plea  is  as  follows:  ''That  since  the  final  account  and  set- 
tlement of  said  estate  and  the  institution  of  this  suit  the 
lime  elapsetl  is  sufficient  in  law  to  bar  a  recovery  against 
tiiese  defendants  or  either  of  them,  and  thev  and  each  of 
them  pleads  the  statute  of  limitations  in  bar  of  j)laintifi''s 
recovery  in  this  action."  This  simply  amounts  to  the  plea 
in  Pope  v.  Andrvivs,  supra,  which  was  held  to  be  d(^fective. 
It  contains  no  facts  whatever,  but  is  a  simple  allegation  of 
law,  and  nothing  more.  There  are  no  facts  in  the  other 
parts  of  the  answer  which  lend  any  aid  to  the  plea,  and 
from  wliich  any  legal  conclusions  can  be  deduced.  Indeed, 
it  is  remarkable  that  there  is  but  one  date  in  the  entire 
pleading,  and  that  is  simply  as  to  the  death  of  the  intes- 
tate. It  would  introduce  inestimable  uncertaintv  and  con- 
fusion  and  bring  merited  reproach  u[)()n  our  j)resent  method 
of  ])roc(Mlure  were  we  to  uphold  the  plea  in  this  case,  it 
is  a  very  simple  requirenifMit  of  The  Code,  as  well  as  tlie 
common  law,  that  the  facts  constituting  a  cause  of  acticm 
or  defence  shall  be  plainly  set  forth.  This  has  not  been 
done  by  the  defendants,  and  we  are  therefore  of  the  opin- 
ion tliat  the  ruling  of  his  Honor  must  be 

v\fHrm(  d. 
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MOSKS  WEISKL  V.  (JE()R(iK  COBB,  Assignee. 

Snrvlrivg  Partner,  amgiiinent  hj/ — Duty  of  Assi^iiee — Trust — 
Action  for  Acconnt'nuj  Againnt  Assigjiee. 

1.  UiK)n  the  (ieath  of  one  partner  the  law  vest«  the  title  to  the  partner- 

Hhip  assets  in  the  survivor  in  trust  to  pay  the  firm  debts  and  divide 
the  remainder  between  himself  and  the  administrator  of  the 
deceased  partner. 

2.  Where  a  surviving  partner  of  a  firm  conveyed  to  **('.,  administrator" 

of  the  deceased  partner,  the  assets  of  the  finn  to  enable  the  said 
"  ('.,  administrator,  to  pay  oti'  all  the  debts  and  liabilities  of  the 
deceast^l  partner,  including  the  debts  of  the  said  firm,  and  to 
legjilly  account  for  all  such  moneys  as  may  come  into  his  hands  by 
virtue  of  this  assignment":  Ilftdj  that  the  assignor  (the  surviving 
partner)  is  entitled  to  bring  suit  against  C.  individually  for  an 
accounting  of  his  trusteeship. 

Civil  action,  heard  before  Broun,  J.,  at  January  Special 
Term,  1894,  of  Pasquotank  Superior  Court. 

The  purpose  of  tlie  action  was  to  obtain  an  aecountiug 
by  the  defendant  of  his  trusteeshij)  under  a  deed  of  assign- 
ment made  by  Moses  Weisel,  the  plaintiff,  surviving  part- 
\WY  of  the  firm  of  S.  Weisel  tt  Son.  The  assignment  was 
as  follows  : 

"Whereas,  the  late  firm  of  S.  Weisel  cV:  Son  had  pecu- 
niarv  liabilities;  and  whereas,  (Jeorere  W.  Cobb  has  admin- 
istere<l  upon  the  estate  of  Samuel  Weisel,  deceased,  who 
was  senior  member  of  siiid  firm,  now  therefore,  in  order  to 
enable  the  said  Cobb,  administrator,  to  pay  oft'  all  the 
debts  and  halnlities  of  the  said  Samuel  Weisel,  including 
the  debts  of  the  said  firm,  1,  Moses  Weisel,  tlie  sole  surviving 
partner  i>f  the  said  firm,  for  one  dollar  to  me  in  hand  paid 
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l)y  said  Cobb  (the  receipt  of  which  is  hereby  acknowledged), 
do  hereby  tninsfer  and  assign  to  said  Cobb,  administrator, 
all  the  stock  of  goods,  all  notes  and  accounts  and  choses 
in  action,  and  all  other  personal  property  of  said  firm,  and 
I  do  hereby  vest  with  him  full  power  to  bring  suit  in  his 
name  as  administrator  aforesaid  upon  all  notes  and  accounts, 
and  to  collect  the  same,  and  to  legally  account  for  all  such 
moneys  as  mav  come  into  his  hands  bv  virtue  of  this 
assignment. 

"  Witness  mv  hand  and  seal,  this  the  sixteenth  dav  of 
June,  1886.  Moses  Wp:iskl,  [Seal.] 

"  Sfirnrinf/  partner  of  S.   Weif^el  S:  <Sb7/." 

The  complaint  was  as  follows  : 

*'  1.  That  the  plaintiff  and  8.  Weisel  were  merchants  in 
Elizabeth 'City,  X.  C.,  and  partners  doing  busine-js  under 
the  firm  name  of  *S.  Weisel  &  Son.' 

**  2.  That  during  the  continuance  of  said  firm  S.  Weisel 
died  during  the  year  1886,  and  left  this  plaintiff  surviving 
partner.  ' 

'';3.  That  shortly  after  the  death  of  S.  Weisel  the  defend- 
ant, (f.  W.  Cobb,  administered  on  his  estate. 

'*4.  That  on  the  16th  day  of  June,  1886,  this  plaintiff, 
as  surviving  partner  of  the  firm  of  S.  Weisel  &  Son,  made 
assignment  to  <!.  W.  Cobb,  administrator  of  S.  Weisel,  of 
all  of  the  stock  of  goods,  all  notes  and  accounts  and  choses 
in  action,  and  all  other  personal  j)roperty  of  said  firm,  and 
to  sue  for  and  collect  all  notes  and  accounts,  and  to  legally 
account  for  all  amounts  and  monevs  so  collected  and 
received  by  virtue  of  said  assignment. 

**  5.  That  said  (I.  W.  Cobb,  ])y  virtue  of  said  assignment, 
took  charge  of  all  of  the  goods,  merchandise,  notes  and 
accounts,  choses  in  action,  and  all  other  personal  property 
l)elonging   to   the  said   firm,  of  the   value  of  thirty-three 
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thousand  dollars,  or  some  other  large  sum,  and  converted 
same  to  his  use. 

'•G.  That  l)v  virtue  and  foree  of  said  assignment  <lefend- 
ant  (.'ohb  was  required  to  legally  account  for  and  settle  with 
this  j>laintitl'  for  all  of  the  property,  goods,  merchandise, 
notes  and  accounts,  etc.,  that  went  into  his  hands  belong- 
ing to  the  said  firm  of  S.  Weisel  &  Son. 

''  7.  The  plaintiff  has  demanded  a  settlement  and  account 
of  defendant,  showing  his  management  an<l  disposition  of 
said  propeily  belonging  to  said  firm,  and  to  him  as  surviv- 
ing partner  of  same,  with  all  of  which  fair,  reascmable  and 
just  request  and  demand  defendant  has  refused  to  ccjmply. 

''8.  That  this  defendant  is  indebted  to  })laintiff  in  the 
sum  of  two  thousand  dollars,  or  some  other  large  sum,  on 
account  of  money  received  belonging  to  said  firm,  his  man- 
agement and  conversion  of  the  property  herein  set  out,  for 
which  he  refuses  to  account  and  settle. 

"  Wherefore,  jdaintiff  demands  judgment  against  defend- 
ant for  the  sum  of  two  thousand  dollars;  that  an  account  inav 
be  taken,  sliowing  amount  of  property  received  l>v  defend- 
ant, value  of  same,  amounts  |>aid  out  under  the  assignment, 
also  amount  remaining  in  the  hands  of  defendant  due  the 
plaintiff,  and  for  such  other  and  further  relief  as  the  nature 
and  circumstances  of  the  case  may  require,  and  for  costs.'' 

At  Sej)tember  Term,  1892,  the  cause  was,  by  consent, 
referred  to  W.  J.  (Jriffin,  Esq.,  and  upon  the  coming  in  of 
the  r(»port  many  exce{)tions  were  filed,  and  his  Honor  being 
of  opinion  "  that  the  action  cannot  be  maintainc<l  against 
(fcorge  W.  Cobb  individually,  but  that  he  must  be  sued  as 
administrator,  and  his  liability  adjusted  according  to  the 
law  as  a|)plicable  to  an  administrator,"  granted  defendant's 
motion   to  dismiss  the  action,  and  j)laintiff  appealed. 

J/(>.s.s'As.  (JraiiiUj  ct*  Aydlett,  for  plaintiff  (appellant). 
No  counsel  ntiitni. 
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Bi'RWKLL,  J. :  The  plaintiff,  being  the  survivor  of  the 
tirni  of  S.  Weisel  &  Son,  succeeded  by  right  of  such  sur- 
vivorship to  all  the  assets  of  the  partnership  upon  the 
deatli  of  his  partner.  They  were  vested  in  him  as  trustee, 
first,  to  pay  out  of  them  all  the  debts  of  the  firm;  and  sec- 
ondly, to  divide  between  himself  and  the  administrator  of 
his  deceased  partner  what  should  remain  after  the  payment 
of  the  firm  debts  according  to  the  terms  of  the  copartner- 
ship. The  law  gave  him  the  title  to  all  these  assets,  but 
along  with  it  put  upon  him  the  burden  of  the  trust.  By 
the  assignment  set  out  in  the  record  he  stripped  himself, 
so  far  as  he  could,  of  this  title,  and  put  it  in  the  defendant 
(who  had  been  aj^pointed  to  administer  the  estate  of  the 
deceased  partner),  *' to  enable  the  said  Cobb,  administrator, 
to  j)ay  off  all  the  debts  and  liabilities  of  the  said  Samuel 
Weisel.  including  the  debts  of  the  said  firm."  The  plain- 
tiff could  not  thus,  or  indeed  in  any  way,  escape  his  lia- 
l>ility  to  the  jmrtnership  creditors.  That  liability  remained 
u{)on  him  notwithstanding  the  assignment.  And  his  right 
to  a  share  of  what  remained  after  the  payment  of  the  part- 
iiei-ship  debts  was  unaffected,  for,  far  from  surrendering  his 
personal  interest  in  the  assets,  as  we  construe  the  assign- 
ment, he  ex[>ressly  imposed  upon  the  assignee,  whom  he 
thus  substituted  for  hiaiself  to  administer  the  trust,  the  duty 
''to  leqa  I  bf  *dCLOUVit  for  all  such  monevs  as  mav  come  into 
his  hands  l)y  virtue  of  this  assignment";  that  is  to  say,  to 
administer  these  partnership  assets  just  as  he  would  admin- 
ister them  under  the  law  if  the  assignment  had  not  been 
nuide.  For  two  reasons,  therefore,  the  plaintiff  could  call 
for  an  account  of  the  management  of  these  assets:  to  ascer- 
tain if  the  firm  debts  had  been  paid,  and,  if  not,  to  have 
that  done;  and  to  ascertain  if  anv  sum  was  due  to  himself, 
and  if  so  to  receive  its  payment.  He  therefore,  most 
unquestionably,  had  a  good  cause  of  action    against  the 
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assignee  to  whose  care  he   had  coininitted    the  valuable 
partnershij)  assets. 

If  it  should  appear  on  the  taking  of  the  account  that  the 
debts  of  tlie  firm  had  all  been  paid  and  that  the  balance 
remaining  after  such  payment  liad  been  applied  as  plaintiff 
had  expressly  or  impliedly  agreed  that  it  should  be,  there 
would  be  a  judgment  against  liim  for  costs,  and  the  whole 
matter  would  be  finally  settled. 

The  plaintiff,  being  thus  circumstanced,  sued  **  George 
W.  Cobb,*'  and  alleged  among  other  things  that  the  value 
of  the  assets  was  **  thirty-three  thousand  dollars  or  some 
other  large  sum,''  and  that  **(t.  W.  Cobb  by  virtue  of  said 
assignment "  took  charge  **  of  said  assets  and  converted 
same  to  his  use."  The  record  shows  that  by  caniieuf  there 
was  a  reference  to  state  an  account.  The  referee  heard  the 
cause  and  made  a  report,  and,  upon  the  hearing  of  the  case 
upon  exceptions  to  that  re{)ort,  *'(t.  W.  ('obb "  made  a 
motion  to  dismiss  the  cause  for  the  reason  that  the  assign- 
ment spoken  of  was  made  to  "  G,  W.  Cobb,  administrator." 
and  upon  tliis  motion  the  action  was  dismissed. 

Tlie  facts  set  out  in  the  comj)laint  constituted  a  good 
cause  of  action  in  favor  of  the  phiintiff  against  the  defend- 
ant. If  upon  the  taking  of  the  account  it  shall  be  found 
that  on  a  proper  settlement  of  the  partnership  business 
there  was  a  bahmce  left  after  the  payment  of  all  the  liabili- 
ties of  the  firm,  the  question  will  arise,  Was  the  plaintiff 
entitled  to  any  part  of  this  balance  under  the  terms  of  the 
copartnei*ship  ?  And  if  that  be  answered  in  the  affirma- 
tive, the  (piestion  will  arise,  Did  the  plaintiff'  expressly  or 
impliedly  agree  that  the  defendant  should  apj)ly  the  balance 
so  due  him  to  the  payment  of  the  individual  liabilities  of 
Samuel  Weis(»l?  And  should  this  also  be  answered  in  the 
affirmative,  there  would  arise  the  further  question,  Has  the 
defendant  used  that  fund   in  tlu'  prescribed  way?     About 
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this  last  question  the  plaintiff  had  a  right  to  in<juire.     He 

is  the  trustor.     It  is  his  privilege  to  demand  of  the  trustee 

an  account.     As  we   have  said,  the  plaintiff*,  as  surviving 

partner,  was  invested  with  the  title  to  all  the  partnership 

assets  as  a  trustee.     He  transferred  tfiat  trust  to  ^'Cleorge  W. 

Cobb,  administrator."     The  duty  of  winding  up  the  affairs 

of  S.  Weisel  &  JSon,  there  being  a  surviving  partner,  was 

not  imposed  bylaw  on  the  adnnnistrator  of  Samuel  Weisel. 

He  received  these  valuable  assets,  not  as  administrator,  we 

think,  but  the  title  to  them  was  put  in  him  because  he  was 

such  administrator.     At  anv  rate  he  took   them   in  some 

capacity  and  for  some  purpose  from  the  plaintiff,  who  by 

this  action  demands  an  account  of  his  trusteesliip.     He  is, 

we  think,  clearly   entitled    to  it.     If  ^*  George   W.  Cobb, 

administrator,''  has  applied  those  assets  as  they  were  legally 

and  properly  applicable,  all  well.   That  will  protect  *'  (fcbrge 

W.  Cobb.''     If  either  "George  W.  Cobb"  or  "George  W. 

Cobb,  administrator,"  has  misapplied   them,  it  is  not  well, 

and  "George  W.  Cobb"  must  answer  for  the  breadi.     The 

action  should  not  have  been  dismissed. 

KiTor. 


J()HN  F.  DAVIS  V.  flARVKY  TKKKY  et  al. 

Specific  Performance  of  Contract — Repudiation,  xrhat  is  not — 

Pleading — Conntcr-cla  ivi . 

1.  Where  a  contract  for  the  purcha*«e  and  gale  of  land  providetl  that  the 
survey  should  Ijc  made  at  the  joint  expense  of  the  parties  and  a 
tender  of  a  deed  was  made  accompanied  l>y  a  demand  for  the  pay- 
ment of  one-h;ilf  of  what  the  purchaser  claimed  and  which  was 
afterwards  adjudged  to  be  exorbitant,  the  refusal  of  tlie  purchaser 
to  pay  such  exorbitant  charge  cannot  work  a  forfeiture  of  his 
right  to  a  conveyance,  he  having  complied  with  the  terms  of  the 
contract. 
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2.  Where  A  contracted  to  convey  lands  to  13,  who  paid  the  purchase- 
money  therefor,  and  B  afterwards  hroujjht  suit  to  have  the  written 
contract  reformed  so  as  to  inchide  more  land  which  he  allejred  A 
verbally  agreed  to  convey,  such  suit,  thoujrh  unsuccessful,  was  not 
a  repudiation  by  B  of  the  written  contract,  and  cannot  have  the 
etTect  of  depriving  him  of  his  right  to  a  specific  performance  of 
the  >ame. 

.'>.  Although  a  counter-claim  set  up  in  an  answer  and  admitted  therein 
to  be  the  subject  of  another  action  jx^nding  between  the  parties 
will  be  abated  upon  the  objection  of  the  plaintiff  by  a  pro|>er 
)>leading,  yet  such  objection,  if  waived,  cannot  afterward  avail 
the  plaintiff. 

4.  A  counter-claim  for  damages  for  the  malicious  prosecution  of  a  prior 
action  which  fails  to  allege  facts  showing  that  the  prosecution  of 
such  prior  action  was  without  probable  cause,  is  bad. 

(/iviL  ACTION,  tried  l)eforo  Broini,  ./.,  and  a  jury,  at  a 
►Special  Term  of  pAs<iroTANK  Superior  Court. 

There  was  judgment  for  plaintiff,  and  defendant  appealed. 
The  faets  are  sufficiently  stated  in  the  opinion  of  Chief 
Justice  Shkpjikuo.  (See  also,  Davia  v.  AV//,  104  X.  C,  IH, 
and  Eh/  v.  Daris,  111  N.  C.,  24). 

Mr.  ]V.  J.  (iriffin,  for  j)laintiff'. 

Mr.  Harrrj/  Terrify  for  d(»fendants  (a])p(dlants). 

Shkphkri),  C.  .).:  This  is  an  action  for  the  specific  per- 
formance of  a  contract  to  convey  a  certain  part  of  what  is 
called  the  "(Jreat  Park  Estate."  Tnder  the  terms  of  the 
contract  the  defendants  Kly  and  wife  throujLijh  their  attor- 
ney in  fact,  Terry,  covenanted,  in  consideration  of  the  sum 
of  five  thousand  dollars (whidi  has  heen  paid  hy  the  plain- 
tiff), t(»  convey  to  the  plaintiff  one-half  of  .<aid  real  estate, 
to  he  ascertained  hv  a  .•^urvi^v,  runninij  a  lin(»  nearlv  north 
and  south,  the  said  survey  to  be  made  at  the  joint  expen.se 
of  the  parties.  The  defendants  in  the  .^ame  ac^ri^ement  also 
covenanted    to  convey   to  the   [)laintiff  thirteen    hundred 
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acres  of  land  adjoining  the  *' Great  Park  Estate,"  which  we 
mav  de.siL:nate  as  the  Hall  tract.  The  survev  was  made 
bj'  one  Cassall  and  a  deed  was  prepared  containing  one- 
half  of  the  said  estate  according  to  the  survey  and  also 
including  thirteen  hundred  acres  of  adjoining  land  accord- 
ing to  the  contract  as  it  was  written.  This  deed  was  ten- 
dered to  the  plaintiff  upon  the  condition  that  he  pay  to 
the  said  Terrv  the  sum  of  seven  hundred  dollars,  wliich 
was  stated  to  be  one-half  of  the  ex[)enses  of  the  survey. 
The  plaintiff'  refused  to  {)ay  this  amount  on  the  ground 
that  the  charge  was  excessive,  being  more  than  one-half  of 
the  said  expenses,  and  his  contention  was  sustained  in  an 
action  brought  against  liim  for  the  said  amount,  the  recov- 
erv  being  onlv  for  the  sum  of  four  hundred  dollars.  This 
amount  was  paid  by  the  plaintiff  and  he  has  been  in  pos- 
session of  tlie  estate  for  manv  vears.  Since  that  time  he 
has  demanded  a  conveyance  according  to  the  survey  and 
the  terms  of  the  contract,  but  tlie  defendants  have  refused 
and   now  refuse  to  execute  the  same. 

Very  clearly  the  plaintiff  did  not  forfeit  his  rights  under 
the  contract  because  of  his  refusal  to  j)ay  the  excessive 
charges  of  the  defendants,  and  the  only  ground  upon 
which  a  specific  performance  is  resisted  is  based  upon 
a  supposed  repudiation  of  the  contract  by  the  plaintiff. 
This  is  a  total  misapprehension  on  the  part  of  the 
defendants,  as  the  action  brought  by  the  j)laintiff  (upon 
which  the  defendants  rely  as  sustaining  their  defence) 
was  not  for  the  purpose  of  rescinding  the  contract,  but 
for  its  correction  by  including  all  of  the  Hall  tract  and 
enforcing  the  contract  with  the  variation  as*  corrected. 
The  plaintiff  alleged  that  he  was  induced  to  enter  into 
the  contract  by  reason  of  the  false  and  fraudulent  rej)- 
resentations  of  the  defendant  Terry,  the  agent  of  the 
defendants,  as  to  the   quantity  of  land  embraced   in  the 
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Hall  tract.  The  tos^timony  tending  to  e.stablish  the  alleged 
fraud  was  properly  excluded  by  the  Court  on  the  ground 
that  the  plaintiff'  expressly  disclaimed  any  purpose  to 
rescind  the  contract,  and  that  it  would  be  in  contravention 
of  the  spirit  and  policy  of  the  statute  of  frauds  to  correct 
the  contract  by  adding  additional  land  upon  verbal  testi- 
mony alone.  The  ruling  of  the  (Vmrt  was  affirmed  upon 
appeal  {Davis  v.  Ely,  104  N.  (\,  16),  but  we  explicitly 
declared  that  the  plaintifl*  could  enforce  the  i)erformance  of 
the  contract  in  its  present  form,  and  this  is  precisely  what 
he  is  seeking  to  do  in  this  action. 

.We  are  wholly  at  a  loss  to  understand  why  the  plain- 
tiff is  not  entitled  to  the  relief  prayed  for,  as  it  is  not 
pretended  that  he  is  barred  by  the  statute  of  limita- 
tions, or  that  he  has  been  guilty  of  such  laches  as 
will  stay  the  hand  of  a  court  of  ecjuity.  The  motion 
for  nonsuit,  therefore,  simply  on  the  ground  that  the 
plaintiff  had  brought  tlie  said  action  to  correct  the  con- 
tract, was  properly  overruled.  This  being  determined, 
there  is  nothing  in  the  other  objections  to  a  decree  for 
specific  performance,  as  the  issues  were  submitted  without 
objection  and  found  against  the  defendants  without  a  single 
exception,  either  to  the  rejection  or  admission  of  testimony 
or  the  charge  of  his  Honor.  According  to  these  findings 
the  plaintiff  has  complied  with  all  of  the  terms  of  the  con- 
tract, and  is  ''  the  equitable  owner  of  that  ))art  of  the  'Great 
Park  Estate '  set  out  in  the  complaint,  and  entitled  to  a 
(tonvevance  therefor  from  the  defendants  Elv  and  wife." 

C  f 

The  exce]>tion  to  the  judgment  upon  such  findings  is  mani- 
festlv  untenable. 

The  other  exceptions  are  addressed  to  tlie  rulings  upon 
the  counter-claim  of  the  defendants.  As  it  is  admitted  in 
the  answer  that  the  facts  set  forth  in  the  counter-claim  are 
the  subject  of  another  action  now  pending  in  the  Courts  of 
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tliis  »State,  the  counter-claim  would  have  been  abated  had 
the  objection  been  insisted  upon  by  proper  pleading.  This 
seems  to  have  been  waived,  and  cannot  now  avail  the 
plaintiii'.  Haivhin^  v.  Hughes,  cS7  N.  C.,'115.  The  other 
objections,  however,  were  properly  raised  and  in  apt  time. 
In  an  action  brought  by  the  defendants  against  the  plain- 
tiff' upon  sul>stantially  the  same  allegation  it  was  decided 
by  this  Court,  upon  demurrer  ore  tenus,  that  the  complaint 
did  not  set  forth  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  failed  to  allege  or  set  forth  facts  showing 
that  the  prosecution  of  the  suit  b}'  the  plaintiti*  against 
the  defendants  to  reform  the  deed,  etc*  (which  was  the 
luisis  of  the  action),  was  witliout  probable  cause.  The 
Court  said  that  **  this  omission  was  in  itself  fatal  to  plain- 
titt's  action."  Ely  v.  Davh,  111  N.  C,  24.  As  this  dis- 
poses of  the  counter-claim,  it  is  unnecessary  to  consider 
the  other  exceptions  relating  thereto.  We  are  of  the  opinion 
that  there  was  no  error,  and  the  judgment  must  therefore 
bo  Affirmed. 


HARVKY  TERRY  AND  TIMOTHY  ELY  v.  JOHN  F.  DAVIS  et  al. 

Action  for  Damages — Malicious  I\osecution,  ivhat  comtitutrs. 

All  action  wiU  not  lie  for  malicious  prosecution,  in  a  civil  suit,  unlesH 
there  was  an  arrest  of  the  person  or  seizure  of  projjerty,  as  in 
attachment  proceedings  at  law  or  their  equivalent  in  equity,  or 
other  circumstances  of  special  damage. 

Civil  action,  heard,  on  demurrer  to  the  complaint, 
before  Brown,  /.,  at  January,  1894,  Special  Term  of  Pas- 
iM'oTANK  Superior  (Vmrt. 
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The  facts  aiv  substantially  the  same  as  reported  in  tlie 
case  of  Ely  v.  Davis,  111  X.  C,  ^4.  The  defendants  demurred 
to  the  complaint  as  follows  : 

''That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  for  the  reason  that  it  does  not 
allege  that  there  was  an  arrest  of  the />erso7i  of  eitlierof  the 
plaintiffs  or  seizure  of  their  property  in  any  proceeding  at 
law,  or  their  equivalent  in  equity,  or  that  there  was  any 
special  damage  resulting  from  tl)e  action,  and  whicli  would 
not  necessarily  result  in  all  cases  of  the  like  kind.'' 

His  Honor  sustained  the  demurrer,  and  plaintifis  ap- 
l)ealed. 

Mr.  Harvey  7bTy,  for  plaintifis  (ai)j)ellant8). 
Mr.  W.  J.  Griffin,  for  defendants. 

MacKak,  J. :  This  is  substantially  the  same  action  which 
is  re{)orted  under  tlie  caption  of  Timothy  Ely  v.  John  F. 
DaviH,  in  111  X.  C,  24,  being  an  action  to  recover  damages 
for  malicious  jirosecution.  We  then  sustained  the  dennirrer 
upon  the  ground  that  there  was  no  allegation  in  the  com- 
plaint of  want  of  probable  cause,  nor  statement  of  facts 
which,  if  proved,  would  establish  the  want  of  probable 
cause  in  the  allegc^l  malicious  charge  of  fraud  and  false 
representation. 

We  proceeded  further  to  intimate,  in  order  that  the 
jdaintiffs  might  understand  that  this  litigation  ought  to 
cease,  our  ojnnion  that  an  action  will  not  lie  for  malicious 
})rosecution  in  a  civil  suit,  unless  there  was  an  arrest  of  the 
person  or  .seizure  of  property,  as  in  attachment  proceedings 
at  law,  or  their  equivalent  in  ecpiity,  or  in  proceedings  in 
bankruptcy  or  like  cases  where  there  was  some  special 
damage  resulting  from  the  action  and  which  would  not 
necessarilv  result  in  all  cases  of  the  like  kind.     We  afiirmed 
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the  judgment  below  dismissing  the  action.  The  plaintiffs 
seem  to  have  immediately  begun  an  action  against  the  same 
defendants  or  their  personal  representatives.  It  is  here 
again  upon  substantially  the  same  complaint,  with  the 
addition  of  the  allegation  of  want  of  probable  cause.  We 
have  listened  with  attention  to  the  argument  of  counsel 
and  have  examined  the  authorities  presemted  by  him,  and 
are  still  of  the  opinion  that  the  action  will  not  lie,  for  the 
reasons  fully  stated  in  the  opinion  above  referred  to  and 
which  we  deem  unnecessary  to  repeat.  We  need  not, 
therefore,  examine  the  other  grounds  of  demurrer.  The 
judgment  of  his  Honor  below  su.staining  the  demurrer  and 
dismissing  the  action  is  Affirmed. 


R.  J.  DUNNING  et  al  v.  W.  D.  BFRDEN  AND  WIFE  et  al. 

Derinc —  Construction  of  I  \  "ill —  Con  dit  ion  al  L  im  itatio  n . 

A  testator  devised  a  life  estate  in  a  part  of  his  lands  to  his  wife,  with 
remainder  to  the  two  children  of  a  deceased  son,  provided  that  if 
said  children  should  die  "  leaving  no  lawful  heir  (either  or  both  of 
tlieni)  of  their  own  body  "  the  remainder  should  go  to  the  children 
of  another  son  and  daughter  of  the  testator.  The  children  of  the 
second  eon  and  daughter  were  provided  for  in  another  part  of  the 
will:  Hi  Id,  that  the  testator  intended  the  share  of  his  realty,  set 
aimrt  to  the  two  children  of  the  first  son,  as  a  provision,  primarily, 
for  each  of  them  at  all  events  during  their  lives,  and  in  case  both 
should  leave  issue  them  surviving,  then  to  vest  a  moiety  in  the 
issue  of  each,  but  if  only  one  should  die  leaving  a  child  or  chil- 
dren such  surviving  issue  to  take  the  whole. 

Clark,  J.,  dissenting. 

This  was  a  civil  action,  tried  at  Special  Term,  Novem- 
ber, 1893,  of  Bertie  Superior  Court,  before   Bynum,  ./.,  a 
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jury  trial  having  been  expressly  waived,  upon  an  agreed 
statement  of  fact«,  which  were  substantiallv  as  follows: 

That  Parker  Harmon  died  intestate  in  Bertie  countv 
on  the  4th  day  of  July,  1877,  aged  eighty-two  years,  seized 
and  possessed  of  the  land  described  in  the  complaint,  which 
is  a  part  of  the  land  mentioned  as  the  home  plantation  in 
**  Items  1st  and  2d  "  of  the  last  will  and  testament  of  the 
said  Parker  tiarmon ;  that  Parker  Harmon  left  him  sur- 
viving the  following  children,  viz. :  Abram  T.  Harmon  and 
Sarah  Dunning,  and  Ella  and*  Walter  Harmon,  children 
of  Moses  R.  Harmon  (Moses  Harmon  being  a  son  of  said 
Parker) ;  that  the  material  parts  of  his  will  were  as  follows : 

'*  Item  Ist.  1  lend  to  mv  beloved  wife,  Cilvia  Harmon,  the 
lands  and  plantation  whereon  I  now  reside,  including  my 
mansion  house  and  all  other  houses  thereunto  belonging, 
together  with  all  the  household  and  kitchen  furniture  of 
every  kind,  also  one  horse,  one  ox  and  five  head  of  other 
cattle,  two  sows  and  pigs,  two  ewes  and  lambs,  her  choice 
of  all  of  said  stock,  also  one  year*s  provisions,  if  on  hand, 
or  out  of  the  growing  crop,  as  the  case  may  be,  to  her,  my 
beloved  w^fe,  Cilvia  Harmon,  during  her  natural  life. 

'^ItemM.  After  the  death  of  my  beloved  wife,  Cilvia 
Harmon,  I  give  and  bequeath  the  said  lands  and  plantation 
whereon  I  now  reside  to  the  children  of  my  deceased  son, 
Moses  R.  Harmon,  to  them  and  their  lawful  heirs  forever: 
provided,  however,  if  the  said  Ella  C.  Harmon  and  Walter 
M.  P.  Harmon  should  depart  this  life,  leaving  no  lawful 
heir  (either  or  each  of  them)  of  their  ow^n  body,  I  give  and 
bequeath  the  said  lands  and  plantation  above  named  to  the 
children  of  my  son,  Abram  T.  Harmon,  and  the  children  of 
my  daughter,  Sarah  Dunning,  wife  of  Andrew  J.  Dunning, 
to  them  severally  and  their  heirs  forever. 

^^  Item  Sd,  My  other  lands  of  which  I  am  seized  and  pos- 
sessed, known  as  the  Nicholas  Harmon  tract  and  Outlaw 
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tract,  I  desire  to  be  sold  by  my  executors  (if  not  disposed 
of  during  my  life)  and  the  net  proceeds  arising  therefrom  I 
give  and  bequeath  to  my  son  Abram  T.  Harmon's  children 
and  my  daughter  Sarah  Dunning's  children  (wife  of  Andrew 
J.  Dunning),  to  them  severally  and  their  heirs  forever. 

"  Jtevi  4.th.  After  the  death  of  my  beloved  wife,  Cilvia 
Harmon,  I  desire  that  all  my  property  of  every  kind  and 
description,  whether  real  or  personal,  shall  be  sold  by  my 
executor  and  the  net  proceeds  arising  therefrom  I  give  and 
bequeath  to  my  son  Abram  T.  Harmon\s  children  and  my 
daughter  Sarah  Dunning's  children  (wife  of  Andrew  J. 
Dunning),  to  them  severally  and  their  lieirs  forever." 

That  Walter  M.  P.  Harmon  and  Ella  C.  Burden,  formerly 
Ella  C.  Harmon,  are  the  children  and  onlv  heirs  at  law  of 
Moses  R.  Harmon,  son  of  Parker  Harmon ;  that  Walter 
M.  P.  Harmon  died  on  the  22d  day  of  May,  1887,  without 
ever  having  been  married  and  without  ever  having  had 
issue  born  unto  him  ;  that  the  plaintiffs  are  the  children  of 
Abram  T.  Harmon  and  the  children  of  Sarah  Dunning, 
which  are  mentioned  in  section  or  item  two  of  the  will  and 
testament  of  Parker  Harmon.  The  infant  plaintiff  Willi- 
ford  is  the  grandchild  of  Sarah  Dunning  and  represents 
his  deceased  mother;  that  the  defendants  are  Ella  C.  Bur- 
den, formerly  Ella  C.  Harmon,  she  having  intermarried 
with  the  defendant  W.  D.  Burden,  and  her  said  husband  is 
joined  as  a  party  defendant ;  that  said  Ella  Burden  had  a 
child  born  alive  by  said  marriage  and  has  now  seven  chil- 
dren living;  that  Cilvia  Harmon,  widow  of  Parker  Har- 
mon, died  on  the  12th  day  of  July,  1878. 

Upon  this  state  of  facts  his  Honor  gave  judgment  for  the 
plaintiffs,  and  defendants  appealed. 

Mr,  SL  Leon  Scully  for  plaintiffs. 

Messrs.  F.  D.  Wiiiston  and  Peebles  &  Martin,  for  defend; 
ants  (appellants). 
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AvKRY,  J.:  Our  attention  is  eal UhI,  for  the  purpose  of 
construing  the  devise  of  the  home  phice  after  the  death  of 
the  testator's  wife  and  especially  the  contingent  limitation 
over  to  the  chiMren  of  his  son  Abram  and  his  daughter 
Sarah,  to  the  second  item  of  the  will,  which  j)rovides  as 
follows:  "After  the  death  of  mv  heloved  wife,  Cilvia  Har- 
mon,  I  give  and  bequeath  the  said  lands  and  plantiition 
whereon  I  now  reside  to  the  chiMren  of  my  deceased  son, 
Moses  R.  Harmon,  to  them  and  their  lawful  heirs  forever: 
provided,  however,  if  the  said  Ella  C.  Harmon  and  Walter 
M.  P.  Harmon  should  dej)art  this  life  leaving  no  lawful 
heir  (either  or  each  of  them)  of  their  own  body,  I  give  and 
bequeath  the  said  lands  and  {)lantation  above  named  to 
the  children  of  my  son,  Abram  T.  Harmon,  and  the  chil- 
dren of  my  daughter,. Sarah  Dunning,  wife  of  Andrew  J. 
Dunning,  to  them  severally  and  their  heirs  forever.'* 

We  think  that  the  language  is  clearly  susceptible  of  the 
interpretation  that  the  testator  intended  the  share  of  his 
realty,  set  apart  to  the  two  children  of  his  son  Moses,  as  a 
provision  primarily  for  each  of  them  at  all  events  during 
their  lives,  and,  in  case  both  should  leave  issue  them  sur- 
viving, then  to  vest  a  moiety  in  the  issue  of  each,  but  if 
only  one  should  die  leaving  a  child  or  children,  that  such 
surviving  issue  would  take  the  whole.  If  the  words  in 
parenthesis,  ''either  or  each  of  them,"  had  followed  the 
name  of  Wa]t(»r  Harmon  or  the  word  *Mife,"  the  meaning 
would  manifestlv  have  been  that  if  either  should  die  with- 
out  lawful  issue  the  limitation  over  should  take  effect  imme- 
diately, and  the  survivor,  though  blessed  with  numerous 
offspring,  should  forfeit  forthwith  his  or  her  interest  for 
life  and  abandon  all  claim  to  the  executorv  devise  for  such 

t. 

childen,  because  of  the  barrenness  or  celibacv  of  the  other. 
Such  an  arrangement  of  the  words  would  have  impelled 
us  to  adopt  the  construction  contended  for  by  the  plaintiff. 
However  unnatural  or  unreasonable  the  j)urpose  to  make 
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his  bounty  to  one  branch  of  his  family  depend  upon  such 
a  contingency  might  have  seemed,  we  would .  have  been 
controlled  by  the  unmistakable  meaning  of  the  language 
used.  But  the  purpose  of  the  testator,  apparent  from  a 
fair  construction  of  his  words,  was  that  if  either  or  each 
(in  the  sense  of  both)  should  leave  surviving  them  issue 
("lawful  heirs  of  their  own  body*')  then  the  limitation 
over  to  the  children  of  Abram  Harmon  aad  Sarah  Dunning 
would  be  defeated,  and  the  fee  would  vest  an  undivided 
moietv  in  the  issue  of  each,  if  both  should  leave  issue  sur- 
viving  them  or  if  only  one  should  leave  a  child  or  children 
surviving  them,  then  the  whole  in  such  issue.  By  this 
interpretation  we  not  only  give  to  the  language  employed 
its  natural  and  obvious  meaning,  but  we  arrive  at  an  inter- 
pretation consistent  with  the  purpose  on  the  part  of  tlie 
testator,  which  the  law  imputes  to  liim  in  all  cases,  where 
the  words  used  are  ambiguous,  to  provide  e([ually  for  those 
who  are  nearest  to  him,  and  especially  for  his  lineal  descend- 
ants. Schouler  on  Wills,  sec.  479  et  scq.  Looking  to  the 
whole  of  the  will  to  determine  whether  we  can  discover  any 
general  intent  or  leading  purpose  which  is  either  in  har- 
mony with  or  re[)Ugnant  to  the  interpretation  we  have 
given  to  the  clause  in  question,  we  find  that  in  the  two 
succeeding  paragraphs  the  testator  provides  for  the  plain- 
tifts,  children  of  his  daughter,  Sarah  Dunning,  and  of  his 
son,  Abram  Harmon,  by  a  sale  of  two  tracts  of  land  named 
and  of  all  other  property,  real  and  personal,  not  specifically 
devised,  and  a  division  of  the  proceeds  of  such  sales  between 
the  children  representing  the  two.  The  leading  purpose  of 
the  testator  seemed  to  be  to  make  his  grandchildren,  issue 
of  his  three  children,  the  objects  of  his  bounty.  If  either 
or  both  of  the  children  of  Moses  should  leave  issue  it 
seemed  to  be  his  wish  that  they  should  represent  Moses, 
just  as  though  they  were  inheriting  the  land  devised  by 
the  great-grandfather,  from  the  grandfather,   per  istirpefi. 
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To  make  the  issue  of  Ella  forfeit  all  claim  to  a  share  in 
the  ancestor's  bounty,  because  Walter  failed  to  leave  lawful 
issue,  neither  harmonizes  with  the  terms  of  the  particular 
item  which  gives  rise  to  the  controversy  nor  is  in  accord 
with  the  purpose  pervading  the  whole  will.  The  evident 
intention  of  the  testator  was  to  do  what  the  parental  instinct 
would  naturally  prompt  him  to  do — provide  by  any  limita- 
tion not  too  remote  for  the  lawful  lineal  heirs  of  either  or 
both  of  the  two  children  of  Moses,  but  if  (by  a  second  mar- 
riage of  their  mother,  for  instance)  there  should  be  in  esse 
at  the  time  of  the  death  of  either  or  both,  without  lawful 
issue,  any  person  not  a  descendant  of  the  testator  who 
might  inherit  from  such  descendant,  then,  in  that  event,  it 
was  the  testator's  purpose  that  the  land  should  certainly 
vest  in  the  surviving  brother  or  sister  and  the  issue  of  such 
survivor,  or,  on  failure  of  issue,  should  be  limited  over  to 
the  other  lineal  descendants  of  the  testator,  the  children  of 
Abram  and  Sarah,  rather  than  pass  by  inheritance  or  devise 
to  some  person  not  of  his  blood. 

Entertaining  the  view  that  we  do,  we  think  that  none  of 
the  authorities  cited,  either  to  sustain  the  contention  that 
the  fee  would  vest  on  the  death  of  the  testator's  wife  or  of 
his  grandson  Walter,  have  any  bearing  upon  the  question 
of  interpretation,  which  gives  rise  to  the  controversy  as  to 
the  title  of  the  "  home  place."  There  is  no  such  analogy 
to  any  of  those  cases  as  would  make  them  controlling 
authorities  in  our  interpretation  of  the  will  now  before  us. 
The  contingency  in  which  the  j)laintitts  would  become  the 
owners  and  entitled  to  the  jmssession  of  this  land  has  not 
arisen  and  will  not  arise  unless  Mrs.  p^lla  Burden  should 
die  without  issue  surviving  her — an  event  altogether  possi- 
ble but  not  now  probable. 

There  being  nothing  in  the  will  which  discloses  a  gen- 
eral intent  inconsistent  with  the  particular  intent  expressed 
in  item  second,  and  the  particular  intent  being  in  accord 
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with  the  natural  feeling  which,  as  a  rule,  governs  a  testator 
in  disposing  of  his  property,  we  think  that  the  judgment 
should  be  reversed.  Judgment  must  be  entered  below  on 
the  case  agreed  for  the  defendants  for  costs.         Reversed. 

Clark,  J.,  dissenting  :  The  clause  is  inartificially  drawn, 
but  it  would  seem  that  the  plain  meaning  of  the  testator 
is  this:  He  gave  the  property  to  Ella  and  Walter,  the  chil- 
dren of  his  deceased  son,  Moses,  and  their  heirs,  with  a 
defeasance  that  if  either  should  die  without  heirs  of  the 
body  that  share  should  go  over  to  the  parties  named,  and 
if  each  of  them  should  die  without  heirs  of  the  bodv  then 
the  whole  should  go  over.  The  defeasance  with  remainder 
over  applied  to  *' either''  of  them  who  should  die  without 
heirs  of  the  body,  and  to  **  each  of  them  "  if  l)oth  should 
die  without  heirs  of  the  bodv.  I  think  the  result  below 
was  correct. 


N.  R.  ZIMMERMAN  AND  WIFE  v.  C.  H.  ROBINSON. 
Riparian  Rights — Mairied  Woman — Estoppel  by  Deed, 

1.  Riparian  rights  being  incident  to  land  abutting  on  navigable  water 

cannot  be  conveyed  without  a  conveyance  of  such  land,  and  landi* 
covered  by  navigable  water  are  subject  to  entry  only  by  the  owner 
of  the  land  abutting  thereon. 

2.  Since  a  feme  covert  may,  with  the  consent  of  her  husband,  convey  her 

land  "as  if  she  were  single,'*  a  conveyance  by  her  estops  her  from 
afterward  acquiring  by  grant  from  the  State  riparian  rights  inci- 
dent to  the  land  conveyed,  and  even  if  she  subseciuently  entered 
under  another  title  lapping  upon  the  boundaries  of  her  own  con- 
veyance it  was  necessary  in  order  to  effect  a  disseizin  that  she 
should  occupy  the  interference  and  to  mature  title  that  the  occu- 
pation should  continue  seven  years. 

3.  Any  deed  made  to  her  subsequently  would  feed  the  estopi)el,  and  she 

could  only  have  availed  herself  of  it  by  actual  occupation  of  the 
land  previously  conveyed. 

Civil  action  for  the  recovery  of  land,  tried  before  Gravei<, 
/.,  and  a  jury,  at  Fall  Term,  181)3,  of  PAs<a'OTAXK  Sui)e- 
rior  Court. 
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The  plaintiffs  and  defendant  <;laimed  from  a  common 
source,  William  Messenger,  wlio  owned  in  ISHd  lota  No.  7 
and  ^,  and  tliatpart  east  thereof  hounded  on  the  north  by 
Fearing  street,  east  bj'  Pasquotank  river,  south  hy  Pasquo- 
tank river  and  Tiber  creek,  and  west  by  line  represented  ou 
plat  as  "T"  "A"  "  IJ."    The  plat  introduced  was  as  follows: 
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Plaiutiffs  introduced  deed  from  William  Messenger  to 
Benjamin  Spruill  conveying  said  described  property  Novem- 
ber 30,  18i)6,  and  mesne  conveyances  to  feme  j)laintiff,  C.  E. 
Zimmerman,  for  same. 

The  plaintiff  then  introduced  deeds  from  Benjamin 
Spruill  and  through  mesne  purchasers  to  feme  plaintiff  for 
lots  7  and  8,  bounded  on  the  north  by  Fearing  street,  east 
bv  line  T  A  B,  south  bv  Tiber  creek,  and  west  bv  Poindex- 
ter  street. 

It  was  admitted  defendant  owned  and  was  in  possession 
of  the  i)arcel  of  land  on  the  plat  east  of  lots  7  and  8, 
bounded  by  Fearing  street  on  the  north,  east  by  Pasquo- 
tank river,  south  by  Pas(|Uotank  river  and  Tiber  creek,  and 
west  by  line  TAB.  and  owns  it  under  deed  from  plaintiffs, 
X.  R.  and  C.  E.  Zimmerman,  which  deed  was  introduced, 
and  made  a  part  of  this  case.  The  plaintiffs  then  intro- 
duced grant  from  the  State  of  North  (-arolina,  dated  July 
19,  1892,  covering  the  loc\ui  in  (juo,  to-wit,  that  parcel  of  land 
included  within  lines  A,  B,  i\  D,  A,  and  included  in  straight 
lines  from  plaintiffs'  proj)erty  to  deep  water  on  the  east  by 
Pasquotank  river.  The  deep  water  lines  on  Pasquotank 
river  and  Tiber  creek  were  duly  established  and  regulated 
according  to  law  as  represented  on  the  plat. 

Defendant  obtained  a  grant  from  the  State  of  North 
Carolina,  dated  October  2,  1890,  covering  locm  in  quo,  and 
included  in  lines  A,  B,  C,  D,  A,  and  which  is  included  in 
straight  lines  from  defendant's  property  to  the  (\cv\)  water 
on  south. 

Plaintiffs  introduced  W.  (f.  Underwood,  who  testified  that 
he  did  not  know  how  far  Tiber  creek  extended  out ;  that 
water  five  or  six  years  ago  covered  the  locti^  in  quo,  except 
a  small  part  near  letter  A.  On  cross-examination  witness 
was  asked:  *'You  have  heard  the  description  of  the  lot  in 
the  deed  from  Benjamin  Spruill  to  ('.  L.  Cobb;  now  state 
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whether  or  not  the  owner  of  that  lot  has  any  other  way  to 
get  to  deep  water  on  Tiber  creek  than  by  crossing  that 
part  included  in  A,  B,  C,  1),  A."  (Plaintiffs  objected  ; 
objection  overruled,  and  they  excepted).  Witness  answered, 
"No,  sir." 

Plaintiffs  then  asked  whether  plaintiff  could  reach  the 
deep  water  of  the  Pasquotank  river  from  her  land  without 
crossing  the  locus  m  quOy  and  replied,  "  She  could  not.  The 
witness  said  he  knew  of  no  division  of  that  piece  of  land 
marked  lots  7  and  8  ;  that  the  line  on  plat  was  only  an 
imaginary  line,  and  both  were  owned  by  the  same  parties 
at  the  same  time. 

C.  Trueblood  was  introduced,  and  testified  that  he  had 
known  the  locus  m  q^io  for  forty  or  fifty  years ;  that  part  of 
it  was  covered  with  water ;  that  high  land  extended  forty 
or  fifty  yards  south  of  Fearing  street ;  that  the  water  on 
south  of  the  lot  described  in  deed  from  plaintiffs  to  defend- 
ant, and  marked  **A,"  wwa  sonietiTnes  called  Tiber  cre^k;  that 
Water  street  once  extended  south  across  the  water,  and 
where  it  crossed  was  called  Tiber  cfreek. 

A.  L.  Jones  testified  that  he  had  known  the  locus  in  quo 
for  fifty  years ;  that  the  water  came  up  and  covered  it  ever 
since  he  knew  it  until  recently ;  that  the  water  went  up  to 
near  where  the  ice-house  stands  on  the  east  and  south  ; 
don't  know  whether  the  water  to  the  south  of  lot  described 
in  deed  of  plaintiffs  to  defendant,  was  called  Pascjuotank 
river,  and  do  not  know  it  was  called  Tiber  creek  ;  that  the 
water  was  not  navigable  except  for  small  boats  to  the  south 
of  said  lot ;  that  the  only  way  plaintiffs  can  reach  deep 
water  on  Pas([Uotank  river  going  east  is  by  crossing  the 
locus  in  quo,  but  they  can  reach  deep  water  on  Tiber  creek 
without  crossing  it ;  that  the  water  to  south  of  plaintiffs' 
and  defendant's  property  is  not  deej),  and  will  not  exceed 
four  or  five  feet  at  ordinarv  tide. 
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N.  R.  Zimmerman  was  introduced  and  testified  that 
he  and  his  wife  executed  the  deed  to  defendant,  which 
conveys  a  lot  "located  on  the  south  side  of  old  dock 
and  embracing  the  same,  bounded  on  the  east  by  Pasquo- 
tank river,  south  by  said  river  and  Tiber  creek,  north  by 
old  dock  and  Fearing  street,  west  by  the  old  Messenger 
lot,  now  occupied  by  N.  R.  Zimmerman  and  C.  E.  Zimmer- 
man, thirty  feet  west  from  the  site  of  the  old  warehouse,  for- 
merly occupied  by  William  Shannon,  being  part  of  the  lot 
sold  by  William  Messenger  to  B.  Spruill,"  etc.  ;  that  there 
was  not  much  water  to  south  of  the  premises  described  in 
said  deed  until  after  he  had  dredged  it ;  that  he  had  no 
way  to  front  on  deep  water  on  Pasquotank  river  except  by 
crossing  the  locus  in  quo.  Upon  cross-examination  he 
admitted  that  he  had  not  dredged  in  the  channel  of  Tiber 
creek,  but  his  dredging  was  done  on  south  side  of  channel 
and  alongside  of  his  wharf  on  south  side  of  said  creek. 

Plain tiflFs  rested. 

Defendant  introduced  grant  from  the  State  of  North 
Carolina  covering  the  locus  in  quo. 

Plaintiffs  objected ;  objection  overruled,  and  plaintiffs 
•excepted. 

Defendant  then  testified  in  his  own  behalf:  That  he  owned 
the  land  described  in  deed  from  plaintiffs  to  him  marked 
"A,"  and  has  been  in  possession  of  same  since  the  execution 
of  same ;  that  he  was  in  possession  of  same  at  the  time  he 
entered  the  locus  in  quo  and  received  the  grant  for  the  same ; 
that  he  had  lived  in  Elizabeth  City  for  twenty-four  years ; 
Tiber  creek  extends  beyond  the  bridge  on  Poindexter  street 
eastward  to  deep-water  on  Pasquotank  river;  Tiber  creek 
is  navigable;  boats  carrying  merchandise  and  produce  and 
fish  go  up  Tiber  creek  as  far  as  the  bridge  on  Poindexter 
street;  vessels  carrying  several  hundred  bushels  of  oysters 
can  and  do  go  up  Tiber  creek  as  far  as  said  bridge  ;  Zim- 
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merman  has  done  some  dredging  on  south  side  of  the  chan- 
nel of  Tiber  creek  and  next  to  Zimmerman's  wharf  on 
south  side  of  the  channel  of  Tiber  creek ;  that  he  has  been 
in  the  quiet  possession  of  the  property  purchased  of  plain- 
tiffs and  of  the  locus  in  quo;  no  demand  has  ever  been 
made  on  him  for  same,  except  when  summons,  was  served, 
and  service  of  summons  is  the  only  demand  that  was  ever 
made  ;  has  driven  piles  and  has  been  building  wharf  on  the 
locws  in  quo  for  eight  or  nine  years;  has  been  building 
oyster-houses  and  filling  in  on  part  of  the  locus  in  quo  ever 
since  he  owned  the  property  described  in  the  deed;  at 
times  the  tide  is  verv  low  in  Tiber  creek ;  has  seen  it  one 
time  when  the  tide  was  so  low  in  the  creek  you  could  jump 
across  the  channel  of  tlie  creek  to  south  of  my  proj)erty  ; 
part  of  the  land  purchased  of  plaintiffs  was  made  land ; 
the  deep  w^ater  from  my  land  to  the  east  is  on  Pasquotank 
river  and  to  the  south  it  is  to  deep  water  on  Tiber  creek. 
The  plaintiffs  cannot  reach  deep  water  on  the  east  of  Pas- 
(juotank  river  without  crossing  the  locus  in  quo.  The  deej) 
water  on  Tiber  creek  was  established  and  regulated  by  the 
Board  of  Town  Commissioners  at  my  request  on  September 
23,  1890. 

Defendant  then  introduced  J.  F.  Snell,  who  testified  that 
he  had  known  Tiber  creek  since  1856;  that  the  said  creek 
extended  out  to  deep  water  on  Pasquotank  river;  that  he 
was  one  of  the  committee  appointed  by  the  Board  of  Town 
Commissioners  to  lay  out  deep  w^ater  on  Pasquotank  river 
and  Tiber  creek,  and  the  committee  laid  it  out  as  repre- 
sented on  map  made  part  of  this  case ;  that  Tiber  creek  is 
south  of  the  property  described  in  deed  marked  "A,''  and 
is  its  southern  boundary ;  that  Tiber  creek  is  navigable  to 
the  bridge  on  Poindexter  street ;  that  boats  go  to  the  bridge 
regularly  now;  that  plaintiff  did  no  dredgiwg  in  channel 
of  Tiber  creek,  and  the  creek  will  float  no  larger  boats  since 
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the  dredging  than  before ;  that  the  creek  is  navigable  and 
vessels  and  schooner's  can  go  up  the  creek  and  to  the  south 
of  defendant's  property  carrying  1,500  bushels  of  corn  or  200 
barrels  of  fish ;  that  he  has  examined  the  creek,  and  it  has 
a  distinct  channel  to  deep  water  on  Pasquotank  river  as 
laid  off  bv  the  Town  Commissioners;  that  he  drove  the 
piles  for  defendant's  wharf  along  the  line  T  A  B  during 
fall  of  1890;  that  when  he  was  driving  the  piles  along  the 
line,  and  about  twenty-five  or  thirty  feet  north  of  B,  phiin- 
tiff  N.  R.  Zimmerman  came  to  him  and  asked  if  he  knew 
the  line;  he  told  him  ves;  that  Mr.  Robinson  said  the  line 
represented  on  this  map  as  T  A  B  was  the  line;  and  plain- 
tiff N.  R.  Zimmerman  told  him  not  to  get  over  that,  as  the 
defendant  had  ordered  him  not  to  go  on  defendant's  land, 
and  defendant  must  not  come  on  his.  He  then  told  Zim- 
merman if  he  got  a  pile  to  the  w^est  of  that  line  he  would 
pull  it  up  and  drive  it  on  line. 

J.  T.  McCabe  testified,  in  behalf  of  defendant,  that  Tiber 
creek  was  navigable  for  vessels  and  schooners ;  that  the 
water  to  south  of  premises  dtvscribed  in  deed  marked  "  A  '^ 
was  known  as  Tiber  creek,  and  it  extended  to  bridge  over 
Poindexter  street ;  that  he  had  seen  the  creek  when  the  tide 
was  very  low,  and  it  had  a  channel  extending  out  to  deep 
water  on  Pasquotank  river. 

Plaintiffs  requested  the  Court  to  charge  as  follows : 

"  1.  Riparian  rights  are  property  incident  to  land  abut- 
ting upon  navigable  water,  and  cannot  be  conveyed  with- 
out a  convevance  of  the  land  to  which  such  rio:hts  are 
incident. 

'*  2.  Lands  covered  by  navigable  water  are  subject  to 
entry  only  by  persons  whose  lands  abut  upon  such,  waters, 
and  can  be  entered  only  in  straight  lines  extending  from 
the  front  of  the  high  land  to  the  deep  water. 

'*  :l.  If  the  land  in  dispute  lies  between  straight  lines  from 
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the  front  of  plaintiffs'  property  to  the  deep  water  of  Pas- 
quotank river,  then  you  will  answer  the  first  issue,  *  Yes/ 

'*4.  If  the  l^nd  owned  by  defendant,  C.  H.  Robinson,  is 
made  or  artificial  land,  built  up  by  extending  eastward  into 
Pasquotank  river,  he  cannot  claim  riparian  rights  to  the 
southward,  interfering  with  the  rights  of  plaintiff  to  extend 
her  property  to  the  eastward. 

'*  0.  If  the  defendant  enjoys  the  right  of  full  commerce  by 
going  east,  and  if  by  going  south  plaintiff  cannot  enjoy  the 
same  equal  rights,  but  can  on  going  east,  then  plaintiffs' 
riparian  rights  will  also  extend  to  the  east  in  straight  lines. 

"  6.  Upon  the  whole  evidence  in  the  case  tlie  grant  from 
the  State  to  defendant  Robinson  is  void.'' 

The  Court  gave  charges  1  and  2,  and  refused  to  give  3, 
4,  5  and  6,  to  which  refusal  plaintiffs  excepted. 

The  Court,  among  other  things,  charged  the  jury : 

"  What  are  the  boundaries  is  a  matter  for'the  Court ;  where 
the  boundaries  are  located  is  for  the  jury.  The  several 
calls  in  the  deed  from  the  plaintiffs  to  defendant  are  the 
boundaries  (the  calls  were  read  from  the  deed).  And  the 
jury  were  further  instructed  that  Pasquotank  river  and 
Tiber  creek  were  the  boundaries  along  Pasquotank  river 
with  the  creek  to  the  western  boundary.  It  is  for  the  jury 
to  say  how  located,  and  to  say  whether  the  defendant's  line 
extended  to  the  bank  of  the  navigable  stream,  and  if  so  the 
land  in  grant  to  plaintiff  is  not  subject  to  entry  and  grant 
to  her." 

There  was  verdict  and  judgment  for  defendant,  and 
plaintitt's  appealed. 

Mr.  J.  W.  Griffin,  for  plaintiffs  (api)ellants). 
Messrs,  (handy  &  Aydletty  for  defendant. 

Avery,  J.:  The  assignment  of  error  is  in  the  refusal  to 
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give  certain  instructions  embodied  in  the  prayer  of  the 
plaintiflFs  and  the  substitution  of  a  different  charge  in  its 
stead.  The  Court  instructed  the  jury  at  the  request  of  the 
plaintiffs,  (1)  that  riparian  rights  are  property  incident  to 
land  abutting  on  navigable  water,  and  cannot  be  conveyed 
without  a  conveyance  of  the  land  to  which  such  rights  are 
incident ;  (2)  that  lands  covered  by  navigable  water  are 
subject  to  entry  only  by  persons  whose  lands  abut  upon 
such  waters,  and  can  be  entered  only  in  straight  lines 
extending  from  the  front  of  the  high  land  to  the  deep  water. 
Subsequently  the  jury  were  told  in  effect  that  it  was  their 
province  to  determine  whether  the  defendant's  land 
extended  to  the  bank  of  the  navigable  stream,  and  if  it 
did  the  grant  to  the  feme  plaintiff  would  be  void. 

The  statement  of  the  case  on  appeal  is  not  so  full  or  so 
clear  as  it  could  have  been  made.  It  was  incumbent  on 
the  appellant  to  have  submitted  and  insisted  on  a  proper 
presentation  of  the  facts  upon  which  he  relied  to  sustain  his 
contention.  It  being  left  to  the  jury  to  determine  whether 
the  defendant's  line  extended  to  the  bank  of  the  navigable 
water,  after  thev  had  been  instructed  in  effect  that  the  law 
would  give  to  the  riparian  proprietor  certain  rights  as  an 
incident  to  his  ownership  of  the  shore,  we  infer  that  they 
found  from  the  testimony,  as  they  were  warranted  in  find- 
ing, that  the  land  of  the  feme  plaintiff  did  not  include  the 
shore  when  the  grant  from  the  State  was  issued  to  her  on 
the  19th  of  July,  1890.  The  plaintiffs  had  by  deed,  with  a 
covenant  of  warranty,  conveyed  on  the  first  day  of  Sep- 
tember, 1880,  a  tract  of  land  embracing  the  old  dock  and 
extending  south  of  it,  "bounded  on  the  east  by  Pasquotank 
river,  south  bv  said  river  and  Tiber  creek,  north  bv  old 
dock  and  Fearing  creek,  west  by  the  old  Messenger  lot,  now 
occupied  by  N.  R.  Zimmerman  and  C.  E.  Zimmerman, 
thirtv  feet  west  from  the  old  warehouse  formerly  occupied 
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by  William  Khannon/*  etc.  If  the  jury  determined  that 
the  line  A  B  was  located  thirty  feet  west  of  the  warehouse, 
and  extended  on  the  south  to  the  banks  of  Pasquotank 
river  and  Tiber  creek,  and  on  the  east  to  Pasquotank  river, 
then  wherever  the  shore  of  Pasquotank  river  may  have 
been  then  located  bv  accretions,  the  line  of  that  deed  would 
extend.  Johndon  v.  Jones,  28  Meyers*  Fed.  Dec,  725  ;  Jones 
V.  Johnston,  18  How.,  150.  If  the  line  A  B  extended  to  the 
margin  of  Tiber  creek,  and  the  boundary  on  the  south  and 
west  w^as  the  creek  and  river,  as  set  forth  in  plaintiffs' 
deed  to  defendant,  then,  no  matter  where  the  intersection 
of  the  creek  and  river  may  have  been,  the  feme  plain- 
tiff was  estopped  by  her  covenant  of  warranty  from  assert- 
ing ownership  of  the  territory  east  or  north  of  that  line. 
Bell  v,  AdaniSy  81  N.  C,  118.  The  witness  Shell,  who  was 
one  of  the  committee  appointed  by  the  Town  Commissioners 
to  mark  the  line  of  deep  water,  testified  that  the  pUiintiff 
N.  R.  Zimmerman  told  him  tliat  the  defendant\s  line  was 
that  indicated  by  T  A  B  on  the  map.  There  was  testimony, 
therefore,  that  would  warrant  the  jury  in  fixing  that  as 
the  location.  Even  if  the  feme  plaintiff  subsequently 
entered  under  another  title  lapping  upon  their  own  deed  to 
the  defendant,  but  occupied  only  the  portion  south  of  the 
line  A  B,  there  was  no  disseizin  of  any  part  of  the  interfer- 
ence, such  as  to  ripen  her  new  title  by  an  actual  conflicting 
possession  under  a  claim  of  right,  and  thereby  destroy,  after 
an  occupation  of  seven  years,  the  effect  of  the  estoppel. 
Any  deed  made  to  her  subseijuently  would  feed  the  estop- 
])el,  and  she  could  only  have  availed  herself  of  it  as  color 
of  title  by  actual  occupation  of  the  land  previously  con- 
veyed. Eddleman  v.  Cook,  7  Jones,  616.  If  we  concede 
that  the  feme  plaintiff  was  not  answerable  in  damages  for 
a  breach  of  the  covenant  of  warrautv,  she  was  nevertheless 
bound  ])y  the  estoppel  until  she  had  not  only  entered  under 
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the  new  convoyancts  but  acquired  title  by  pos.sessioii  for 
seven  yeai-s.  14  Am.  &  Eng.  Enc,  625;  2  Herinon,  see. 
1108;  Malone  oh  Real  Prop.  Trials,  p.  4(K5 :  Eddlewan  v. 
Cook,  supra. 

The  law  limits  the  power  of  a  married  woman,  so  that 
she  can  only  enter  into  certain  executory  agreements, 
enforceable  as  contracts  in  reference  to  her  separate  real  and 
personal  estate.  The  Code,  §182(>.  But  the  Constitution, 
Art.  X,  sec.  0,  confers  upon  a  wife  the  right  to  devise,  or, 
with  the  written  asvsent  of  her  husband,  convev  her  land 
by  deed  *'as  if  she  were  single.^'  The  right,  with  the  con- 
currence of  her  husband,  to  execute  convevances  as  if  she 
were  a  feme  sole,  has  been  held  to  empower  her  to  create  a 
lien  upon  her  separate  real  estate  (Alexander  v.  Dams,  102 
N.  C,  17:  Newhart  v.  Peters,  80  N.  C,  166),  and  if  the 
Courts  are  to  allow  her  deed  to  operate  to  any  extent  as  if 
she  were  not  under  coverture,  it  must  be  conceded  that  the 
power  to  convey  carries  with  it,  by  implication  as  an  inci- 
dent, the  liability  to  estoppel  by  tlie  covenants  usually 
contained  in  convevances. 

We  conclude,  therefore,  that  it  was  not  error  to  leave  the 
jury  to  determine  whether  as  a  fact  the  defendant's  deed 
from  the  plaintiffs  included  the  water  front,  and  to  instruct 
them  if  such  \vas  the  case  that  the  issue  must  be  found  for 
the  defendant.  As  the  counsel  for  defendant  conceded 
that  the  appeal  was  properly  constituted,  we  will  only  sug- 
gest that  it  may  be  well  in  the  future  to  see  that  exceptions 
and  assignments  of  error  relied  upon  by  appellants  are 
made  to  appear  more  explicitly. 

There  is  no  error  of  which  the  i)laiiititl's  can  complain, 
and  the  judgment  must  be  Affirmed. 
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J.  \V..   DRAPKH  V.  N.  E.  ALLKN  AND  WIFE. 

Vendors  Liv.a — Married  Womau,  Uahlliiy  of  on  notes  for  jmr- 

chcLHC  of  land. 

1.  The  oquitiible  lien  of  u  vendor  for  the  pnrchase-inoney  of  land  do*'?* 

not  exifit  in  t\m  State,  and  no  change  in  this  re8{)ect  was  made  by 
tlie  constitutional  provision  that  no  property  phould  l>e  exempt 
from  Hale  under  execution  is^sued  on  a  debt  contracted  for  the  i)ur- 
chaHe  thereof. 

2.  Although  a  femr  ron-rt  cannot  charge  her  sepanite  real  estate  by  an 

obligation  in  the  nature  of  a  contract,  unless  she  be  privily  exam- 
ined as  prescribed  by  law,  and  although  her  contracts,  except  in 
a  few  instances,  will  be  declared  void  uj.>on  the  plea  of  her  cover- 
ture, yet  equity  will  not  permit  her  to  repudiate  atninsaction  and 
at  the  same  time  retain  and  enjoy  its  benefits;  therefore, 

.').  When*  a  married  woman,  in  an  action  upon  notes  given  by  her  for  the 
purchase  of  land,  set  up  her  coverture  as  a  defence,  equity  will 
treat  her  as  a  trustee  and  impress  upon  the  land  a  charge  to  the 
extent  of  the  unpaid  purchase-money. 

(•iviL  ACTION,  tried  at  Spring  Term,  18J);i,  of  Northamp- 
ton Superior  Court,  before  Ilokcy  J. 

It  is  alleged  iu  the  eomplaint  that  the  plaintiff' conveyed 
to  the  defendant  aiul  wife  a  certain  tract  of  land  bv  deed 
in  fee-simple  upon  which  defendants  reside,  and  that  at 
the  time  of  the  execution  of  the  deed  the  defendants  paid 
$<)00  rash  and  gave  their  joint  notes  for  the  balance,  $.*30(>, 
the  subject  of  the  action:  that  defendants  are  in  possession 
of  the  land,  having  executed  a  mortgage  thereon  to  a  third 
party  to  secure  a  note  for  the  $(>(I0  borrowed  by  them  to 
make  the  cash  payment. 

The  plaintiff  demanded  judgment  against  the  male 
defendant  and  that  the  bonds  (which  expressed  on  their 
face  to  be  for  the  l)ahince  of  the  j)urchase-money  for  the 
land)  be  declared  a  lien  upon  the  bind  and  be  enforceable 
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against  the  feme  defendant  to  the  extent  of  her  interest 
therein. 

The  defendants,  admitting  the  execution  of  the  bonds, 
alleged  that  the  feme  defendant  had  no  separate  property, 
and  insisted  that  her  contract  di<l  not  expressly  constitute 
a  charge  on  her  pro{)erty,  etc. 

Tjmn  an  agreed  state  of  facts  (as  sul)stantially  set  out 
above)  his  Honor  declined  to  give  any  judgment  in  affirm- 
aiice  of  the  contract  which  would  bind  or  affect  the  wife's 
interest  in  the  land,  and  gave  judgment  for  the  amount  of 
the  notes  agninst  the  male  defendant,  whereu{)on  plaintiti* 
appeakxl. 

Mvmn^,  Bcrijamin  S.  Gay  and  2\  \V.  Mason,  for  plaintifl* 
(appellant). 

Mr.  R.  B.  PeehleSj  for  defendants. 

Shepherd,  C.  J.:  The  only  question  presented  in  this 
appeal  is  whether  the  interest  of  the  feme  defendant  in  the 
land  mentioned  in  the  complaint  can  be  subjected  to  the 
pajmnent  of  the  purchasiMuoney.  It  is  hardly  necessary  at 
this  late  day  to  cite  the  authorities  which  denv  the  exist- 
eiice  in  this  State  of  the  equitable  lien  of  the  vendor  for 
tlie  purchase-money.  These  will  be  found  collected  in  the 
opinion  in  Perk  v.  Culberson,  104  N.  C,  425,  which  ciise 
also  decides  that  no  change  was  made  in  this  respect  by  the 
constitutional  provision  that  no  property  shall  be  exempt 
from  sale  under  execution  issued  on  a  debt  contracted  for 
the  purchase  thereof.  See  also  upon  this  point,  Moore  v. 
Ingram,  91  N.  ('.,  .*576.  It  is  also  equally  well  settled  that 
where,  as  in  this  case,  a  married  woman  sets  up  her  cover- 
ture as  a  defence,  her  contracts,  excej)t  in  a  few  instances, 
will  be  declared  void  ;  nor  w^ill  she  be  precluded  from 
pleading  her  legal  incapacity  even  where  it  is  induced  by 
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her  fraudulent  representations,  if  such  representations  grow 
out  of  the  contract.  It  is  also  established  that  she  cannot 
charge  her  separate  real  estate  by  an  obligation  in  the 
nature  of  a  contract  unless  she  has  been  privily  examined 
as  prescribed  by  law.  Williaini<  v.  Walker,  111  N.  C,  604; 
Baker  v.  Gairlji,  108  N.  (\,  218:  Farih'mg  v.  ShieUh,  KMj 
N.  C,  289:  Flaum  v.   Wallace,  103  N.  ('.,  29(5. 

According  to  these  principles,  the  feme  defendant  having- 
pleaded  her  coverture,  the  bonds  sued  upon  are  void  as  to 
her:  and  it  is  also  manifest  that  thev  cannot  be  enforced 
against  her  general  separate  real  estate  as  obligations  in  the 
nature  of  contracts. 

While  these  limitations  have  been  placed  upon  the  j)Ower 
of  a  JcDie  covni  to  bind  lierself  personally  or  to  charge  her 
separate  estate,  it  is  not  to  be  understood  that  she  enjoys  an 
immunity  from  those  general  princi{)les  of  equity  which 
sternly  forbid  one  from  repudiating  a  transaction  and  at 
the  same  time  retain  and  enjoy  its  benefits.  On  the  con- 
trary, these  principles  have  fre([uently  been  applied  to  the 
transactions  of  married  women  and  the  general  doctrine 
has  been  enunciated  in  manv  cases  with  which  the  profes- 
.sion  is  familiar.  Walker  v.  Brooks,  99  N.  C,  207;  Boyd  v. 
Turplfi,  94  N.  ('.,  137;  Burns  v.  McGregor,  90  N.  C,  222; 
Hodge  V.  PowelL  96  N.  (\,  64;  Williaim  v.  Walker,  supra; 
AtkifiJion  V.  Richardson,  74  N.  C.,  450. 

In  Walker  v.  Brooks,  supra,  a  father  delivered  his  daugh- 
ter (a  married  woman)  a  railroad  bond  of  the  value  of 
$1,070,  and  took  her  bond  for  ^670.  The  Court  held  that 
the  diiference  of  $400  was  an  advancement,  but  that  she 
could  not  repudiate  her  bond  for  the  excess  on  the  ground 

of  incapacitv  and  retain  the  railroad  securitv.     The  Court 
I        •  t 

said:  **  It  is  not  a  (piestion  of  her  ability  to  bind  hei-self 
bv  a  contract,  l)ut  whether  she  can  be  allowed  to  retain  so 

« 

much  as  inures  to  her  own  benetit  and  disavow  her  own 
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part  of  the  agreeinont,  vvliich  was  the  couHideration  and 
condition  on  whieh  the  benefit  was  accepted."  In  Ilodges 
V.  Powell,  aupray  the  Court  said:  *'An  infant  is  not  hound  hy 
Ills  contract,  but  if  he  makes  a  contract  and  disaffirms  it 
he  cannot  retain  any  property  acquired  by  virtue  of  tlie 
contract,  and  the  same  principle  ai)pli(*s  to  a  married 
woman.  The  counsel  relied  upon  Scott  v.  Battle,  Hupra. 
That  case  is  unlike  this.  There  the  married  woman  had 
executed  a  deed  bv  herself  alone,  and  it  was  the  follv  of 
the  purchaser  to  take  such  a  deed,  but  in  that  case  Ruffin, 
J.,  said:  '  If  a  feme  covert  should  retain  and  have  actually  in 
hand  the  money  paid  her  as  the  consideration  for  her 
imperfect  and  disaffirmed  contract,  her  vendee  would  be 
permitted  to  recover  the  same  at  law,  or  if  she  had  con- 
verted it  into  other  property  so  as  to  be  traceable  he  might 
pursue  it  in  its  new  shape  by  a  proceeding  in  rem  and  sub- 
ject it  to  the  satisfaction  of  his  demand.'  That  is  just  the 
case  here.  The  plaintiff'  lias  her  election.  If  the  obliga- 
tion i.s  repudiated  and  disaffirmed,  she  cannot  retain  the 
consideration  without  compensating  the  defendant  for  his 
damages.''  The  principle  laid  down  in  the  above  case, 
assimilating  a  married  woman  who  repudiates  her  contract 
on  the  ground  of  incapacity  to  that  of  a  disaffirming  infant, 
at  least  to  the  extent  that  she  cannot  retain  the  property 
obtained  under  such  contract  if  it  can  be  found  or  its  pro- 
ceeds traced,  is  well  sustained  bv  reason  and  authoritv  and 
is  peculiarly  ap})licable  to  the  present  case. 

It  is  urged  that  Mrs.  Allen  has  done  all  that  she  contracted 
to  do,  and  having  performed  the  concurrent  act  agreed 
upon — that  is,  the  execution  of  the  bonds — there  is  no  equity 
that  can  be  asserted  against  her  simply  because  she  does  not 
pay  the  same.  This  is  a  very  corrt^ct  proposition  if  she  had 
not  repudiated  her  obligations,  in  which  case  the  same  judg- 
ment would  have  been  rendered  against  her  as  that  against 
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her  husband.  There  would  luive  hcen  no  equity  to  iharge 
the  land  because  she  failed  to  pay,  and  a  judgment  would 
have  been  rendered  for  the  amount  of  the  debt  and  enforcea- 
ble like  all  other  judgments,  except  that  as  against  the  land 
purchased  she  could  not  have  claimed  a  homestead.  She  has 
not  been  content  to  abide  by  the  contract,  and  the  plainest 
principles  of  ecjuity  require  that  she  should  not  be  permitted 
to  take  an  unconscionable  advantage  by  retaining  the  pro- 
ceeds. In  such  cases,  for  the  purpose  of  i)reventing  a 
fraud  of  this  kind,  equity  treats  the  legal  owner  as  a  trustee 
and  impresses  upon  the  land  a  charge  to  the  extent  of  the 
purchase-money.  Such  should  have  been  the  judgment  in 
this  cas<*,  subject,  of  course,  to  the  rights  of  the  intervening 
mortgagee.  Error. 


W.   FI.  IirCiHES,  p:xe<-utor  of  Saimiel  Calvert,  v.  R.  O.  BOOXK, 

Administrator  of  Cliarlton  K.  Boone. 

iStatufc  of  Limitations — JndfjDienf — Partial  Payment. 

I.  \  })artial  jiaynient  made  on  a  judgment  does  not  arrent  the  running 
of  the  htatute  of  limitations. 

-.  Section  104  of  The  Cndi,,  allowing  the  pergonal  representative  of  a 
decedent  to  sue,  does  not  extend  the  life  of  a  judgment  heyond  the 
ten  yearn  where  the  judgment  creditor  dies  more  than  a  year  before 
the  expiration  of  the  ten-year  limitation. 

.\.  Section  1(58  of  The  Cmte,  wliieh  .susi>ends  the  statute  of  limitations 
during  the  penden<y  of  a  contest  over  tiie  probate  of  a  will,  applies 
oidy  where  there  is  no  ailministrator  or  collector  during  the 
contest. 

Civil  action,  tried  before  Bymnn^  ./.,  an<l  a  jury,  at 
.Vugust  Term,  189.S,  of  Northampton  Su{)erior  Court,  the 
sole  (juestion   presented   being  the  statute  of   limitations, 
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and  the  issue  submitted  being,  Is  the  debt  of  the  plaintiff' 
barred  bv  the  statute  of  limitations? 

It  was  admitted  that  Calvert,  the  testator  of  the  plaintiff", 
(»btained  a  judgment  against  Boone,  the  intestate  of  the 
defendant,  in  the  Superior  Court  of  Northampton  County 
on  January  13,  187;^.  That  an  execution  was  issued  and 
thirty-two  dollars  paid  on  it  on  tlie  2.*]d  of  April,  1874.  It 
was  further  admitted  that  Calvert,  the  plaintiff"s  testator, 
died  on  the  »id  day  of  September,  1881  ;  that  letters  of  admin- 
istration issued  to  the  plaintiff*  on  the  l)th  dny  of  Decem- 
ber, 1881 ;  that  a  will  was  afterwards  found  in  which  plain- 
tiff* was  named  as  executor:  that  thereupon  probate  in 
common  form  was. had  and  the  plaintiff'  ap|)ointed  execu- 
tor on  Februarv  2,  1882,  and  letters  testamentarv  issued 
on  that  date,  and  the  letters  of  administration  previously 
i.-^sued  revoked. 

It  was  further  admitted  that  on  the  4th  dav  of  March, 
1882,  a  caveat  was  entered  to  the  will  of  the  })laintiff"s  tes- 
tator, which  pended  until  October'),  188;"),  when  a  decree 
was  obtained  establisliing  the  will. 

It  was  further  admitted  i\n\t  the  defendant's  intestate, 
Boone,  died  on  the  20th  dav  of  October,  1884,  and  letters 
of  administration  on  his  (»state  issued  to  the  plaintiff  on 
the  20th  dav  of  October,  1884.  The  summons  in  this  cause 
was  issued   February  26,  188J). 

Hughes,  the  plaintiff*,  testified  as  follows :  "  I  knew  ('harl- 
ton  Boone:  I  called  the  attention  of  the  defendant,  his 
administrator,  to  this  debt  shortly  after  he  tjualified  as 
administrator:  told  him  there  was  a  judgment :  he  saiil  his 
l>rother,  Charlton  Boone,  left  a  book  which  had  credits  to 
go  on  this  judgment;  I  wanted  him  to  pay  it ;  I  mentioned 
it  to  him  .several  times  after  this.  lie  told  me  the  legatees 
told  him  not  to  pay  it.  I  said  nothing  to  him  abolit  the 
amount  of  the  judgment." 
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Upon  cross-examination  says:  "The  defendant  adminis- 
trator told  me  on  one  occasion  that  Mr.  Bowen,  a  lawyer, 
Inid  told  him  not  to  pay  it,  and  that  the  heirs  at  law  told 
liim  not  to  pay  it.  I  was  at  Charlton  Boone's  sale;  knew 
he  was  dead ;  1  do  not  remember  seeing  anv  notice  for 
creditors  to  present  their  del)ts." 

This  was  all  the  evidence. 

rpon  the  close  of  the  evidence  the  C'ourt  informed  the 
counsel  for  the  plaintiff  that  he  should  instruct  the  jury 
that  if  thev  believed  the  evidence  it  would  be  their  dutv 
to  return  a  verdict  for  the  defendant,  and  answer  the  issue, 
Yes.  And  upon  this  intimation  the  plaintiff  submitted  to 
a  nonsuit  and  appealed. 

Mr.  Thomas  W,  J/a-so??.,  for  plaintiff  (appcHant). 
Mr.  Robert  B.  Peebles,  for  defendant. 

(  'lark,  J. :  The  judgment  was  docketed  January  13,  1873. 
The  judgment  debtor  died  October  20,  1884.  The  judg- 
ment was  then  already  barred  [The  Code,  Sl')2,  par.  1) 
unless  there  was  something  on  the  other  side  which  sus- 
pended the  ruiinuig  of  the  statute  of  limitations.  The 
[mrtial  j)ayment  made  on  the  judgment  April  23,  1874, 
did  not  have  that  effect.  McDonald  v.  Dixon.  87  X.  C.,  404. 
And,  besides,  ten  years  from  that  date  had  also  elapsed. 

Xor  did  the  death  of  the  judgment  creditor,  September 
3,  1881.  .suspend  the  statute,  for  the  effect  of  that  was  only 
to  give  one  year's  time  from  the  death  of  the  creditor  to 
the  personal  represiMitative  to  bring  action;  if  otherwise  it 
would  have  been  barred  by  the  lapse  of  ten  years  before 
stich  year  had  expired.  The  Code,  §1G4;  Benaon  v.  Bennett, 
112  N.  ('.,  ')()').  But  there  was  more  than  one  vear  after 
the  death  of  tlie  creditor  before  the  ten  years  expired,  and 
therefore  section  1^)4  has  no  place. 


J 
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Nor  does  Tlie  Code,  §168,  suspending  the  time  during  the 
controversy  over  the  probate  of  a  will,  apj)ly,  as  that  evi- 
dentlv  from  its  terms  is  intended  for  cases  in  which  there 
was  no  administrator  during  the  contest  over  the  will  of 
the  debtor.  If  there  was  no  collector  or  sj)ecial  adminis- 
trator of  the  creditor's  estate  in  such  case,  it  being  the 
phiintiff's  own  laches,  it  would  not  suspend  the  statute. 
This  distinction  appears  again  in  sectitm  164,  where  one  year 
is  allowed  after  the  death  of  the  creditor  and  one  vear  after 
administration  upon  the  estate  of  the  debtor.  The  reason 
for  the  difference  is  pointed  out  in  0)ppers'mith  v.  H7feo/«, 
107  N.  C,  31.  But  even  if  there  was  not  this  distinction 
and  section  168  applied  also  when  there  was  a  contest  over 
the  probate  of  the  creditor's  will,  still,  the  statute  having 
been  pleaded,  it  devolved  upon  the  plaintiff  to  show  that 
the  claim  was  not  barred  (Clark's  C'ode,  39,  and  cases  there 
cited),  and  he  has  failed  to  show  that  there  was  no  executor 
or  collector  authorized  to  sue  during  the  pendency  of  the 
contest  about  the  probate  of  the  will.  Indeed,  it  appears 
strongly  from  the  evidence  that  there  was,  as  the  claim 
was  presented  by  plaintiff  to  defendant  soon  after  his  quali- 
fication in  October,  1884.  Besides,  action  was  not  begun 
within  one  year  after  the  administration  upon  the  estate  of 
the  debtor  (even  excluding  the  time  of  contest  over  the 
probate  of  the  creditor's  will,  which  ended  Octobers,  1885) 
and  the  claim  was  not  admitted   bv  defendant  administra- 

c 

tor  (The  Code,  §164),  but  was  denied.  The  action  was 
begun  February  26,  1889.  In  any  aspect  it  was  barred. 
The  '|)laintiff 's  debt  being  barred,  he  cannot  derive  any  aid 
from  the  allegation  that  the  defendant  administrator  has 
filed  no  account  or  inventory.  Redmond  v.  Pippeii,  113 
X.  C,  90.  No  Error. 
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F.  S.   FAISOX   V.  (\  HARDY,  Trustee,  et  al. 

Injunction — Degree  of  Proof  Xecesmry  to  Obtain  Interlocutory 
Injunction — Conjlicting  Affidavits — Parol  Trud. 

1.  Where  a  plaintiff  claiming  an  equitable  interest  in  land  and  seeking  to 

restrain  its  sale  under  a  deed  of  trust  asks  for  an  account  and  estab- 
lishes a  prima  facie  case  which  is  not  rebutted  by  the  defendant, 
"a  serious  controversy"  has  arisen,  which  entitles  the  plaintiff  to 
an  injunction  and  account. 

2.  A  party  seeking  an  interlocutory  injunction  is  not  required  to  estab- 

lish hie  right  with  the  same  precision  and  certainty  that  is  neces- 
sary on  the  final  hearing;  therefore,  while  on  the  trial  of  an  issue 
as  to  the  existence  of  a  parol  trust  the  plaintiff  must  produce 
strong  and  convincing  proof  of  an  agreement  amounting  to  a  trust 
existing  at  the  time,  the  rule  does  not  apply  to  the  intensity  of 
proof  to  be  offered  in  the  prosecution  of  a  re?nedy  ancillary  to  the 
real  object  of  the  action. 

.'».  Where  a  purchaser  of  land  executed  a  trust  deed  to  secure  the  pur- 
chase-monev  under  which  the  trustee  advertised  the  land  for  sale, 
and  F.  brought  an  action  to  restrain  the  sale  and  for  an  accounting, 
alleging  in  his  <'omplaint  that  there  was  a  parol  trust  in  the  land 
whereby  he  became  the  owner  of  the  equity  of  redenif>tion  therein, 
and  claiming  that  the  notes  were  entitled  to  credits  other  than  had 
been  given,  and  his  averments  were  cori-olx) rated  by  affidavits  but 
denied  by  the  answer  of  defendant  and  affidavits  in  support 
thereof:  Jletdy  that  the  Court  properly  granted  an  interlocutory 
injunction. 

This  was  an  appeal  from  an  order,  in  a  cause  pending 
in  Northampton  Superior  Court,  made  l)v  Hoke,  J.,  in 
Cliambers,  by  consent,  at  Halifax,  on  May  24,  189.*],  con- 
tinuing the  restraining  order  until  th(^  hearing,  and  from 
which  ruling  the  defendants  appealed. 

Meii.v\s.  II.  B.  Peebles  and   11'.  //.  /M//,  for  plaintiff. 
Messsrs.  Thomas  N.  Hill  and    IT.  I).  J^rndeUj  for  defend- 
ants (appellants). 
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MacRae,  J.:  Passing  by  the  long  statement  of  facts  lead- 
ing up  to  the  matters  in  controversy,  it  appeal's  that  in 
1876  the  Farmers'  Loan  and  Trust  Company  conveyed  cer- 
tain lands  by  deed  in  fee-simple  to  John  W.  Faison,  and 
said  Faison,  to  secure  the  paj-nient  of  certain  notes  repre- 
senting the  purchase-money  lor  said  land,  conveyed  the 
same  land  to  Caldwell  Hardy,  as  trustee :  said  notes  are  now 
the  property  of  C.  W.  Grandy  &  Sons,  and  at  their  instanc^e 
the  vsaid  Hardy  has  advertised  said  land  for  sale  under  the 
provisions  of  said  deed  of  trust. 

The  plaintiff',  F.  8.  Faison,  seeks  by  this  action  to  set  up 
an  alleged  parol  trust  in  siiid  land,  by  reason  whereof  he 
claims  to  be  the  equitable  owner  of  the  interest  of  said 
John  W.  Faison  in  the  same,  and  to  enjoin  the  sale  by  the 
trustee,  and  to  have  an  account  taken  and  stated  of  the 
amount  now  due  an.d  owing  upon  the  same,  alleging  that 
many  credits  ought  to  be  placed  upon  said  notes,  and  that 
the  amount  claimed  by  said  Grandy  <fc  Son  to  be  due  upon 
the  same  ought  to  be  largely  reduced  by  reason  of  said  pay- 
ments; and  bv  reason  of  the  further  fact  that  much  usury 
is  also  charged. 

John  W.  Faison  is  dead,  and  his  administrator  and  heirs 
are  made  parties  defendant,  as  also  are  the  said  (irandy  & 
Sons,  and  Hardy,  trustee. 

Many  affidavits  are  filed  on  both  sides,  the  complaint 
and  the  answer  of  Grandy  and  Hardy  being  alsu  used  as 
affidavits.  No  answer  has  been  filed  by  the  heirs  or  repre- 
sentatives of  John  \V.  Faison. 

A  restraining  order  was  granted,  and  an  order  to  show 
cause  why  the  same  should  not  be  continued  until  the  hear- 
ing.  Upon  the  return  o^  said  order  his  Honor  Judge 
Hoke  adjudged  that  the  plaintiff  had  established  an  api)ar- 
ent  right  to  an  interest  in  said  lands  and  was  entitled  to 
an  account  as  prayed   for,  and  continued   the   restraining 
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order  to  the  hearing,  from  which  order  an  appeal  was  taken 
to  this  Court. 

If  the  plaintiff  has  established  a  prinia  facie  ease  which 
has  not  been  rebutted  bv  the  defendants,  he  is  entitled  to 
an  account ;  for  a  serious  controversy  has  arisen  as  to  tlie 
amount  due  upon  the  debt  secured  by  the  deed  of  trust. 
Clark's  Code,  p.  299.  The  question  is  whether  the  plaintifl* 
has  made  out  such  a  case  as  to  establish  an  apjmrent  right 
to  have  a  parol  trust  declared  in  his  favor  of  the  interest 
held  by  the  deceased  (John  W.  Faison)  in  said  laud,  which 
was  an  equity  of  redemption — the  right  to  pay  the  sum 
really  due  and  to  have  a  conveyance  of  the  land  to  himself. 

It  is  contended  on  the  part  of  defendants  (« randy  it 
Sons  that  the  burden  of  showing  the  parol  trust  is  upon 
the  i)laintiff,  and  a  mere  pre[)onderance  of  evidence  is  not 
sufficient  for  tliat  purpose  ;  it  must  be  shown  by  clear, 
strong  and  convincing  proof.  We  concede  this  contention 
to  its  full  extent,  and  adopt  the  language  of  this  Court  in 
Hamilton  v.  Buchanan^  112  N.  C.,  46;$ :  ''  In  order  to  estab- 
lish a  parol  trust,  in  a  case  like  the  j)resent,  the  proof  must 
not  only  be  strong  and  convincing  {McNair  v.  PopCy  100 
N.  C,  404),  but  it  must  also  disclose  an  agreement  amount- 
ing to  a  trust  existing  at  the  time  of  the  same.''  But  this 
is  the  rule  to  be  observed  upon  the  trial  of  the  action  and 
it  does  not  apply  to  the  intensity  of  proof  to  be  offered  in 
the  prosecution  of  a  remedy  ancillary  to  the  real  object  of 
the  action.  A  party  seeking  an  interlocutory  injunction  is 
not  retjuired  to  establish  his  right  with  the  same  precision 
and  certainty  that  is  recjuired  upon  a  final  hearing.  2  High 
on  Injunction,  sec.  1581. 

Without  going  into  an  exhaustive  examination  of  the 
pleadings  and  affidavits  offered  pro  and  coji  upon  the  ques- 
tion of  the  granting  and  the  continuance  of  the  restrain- 
ing onler,  and  leaving  out  of  view  for  the  present  all  alle- 
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gations  of  matters  occurring  since  the  date  of  the  deed  from 
the  Loan  and  Trust  Company  to  John  W.  Faison  of  the 
Round  Pond  and  Urcjuhaii:  tracts,  and  the  deed  of  trust  to 
Caklwell  Hardy,  we  find  in  the  affidavits  offered  by  plain- 
tiff positive  averments  of  the  agreement  on  the  part  of 
John  W.  Faison  to  hold  said  land  for  the  benefit  of  the 
plaintiff  and  to  convey  to  the  plaintiff  upon  his  paying  off 
the  encumbrances.  And  we  find  affidavits  of  facts  in  cor- 
roboration of  this  averment.  On  the  other  hand,  the  affi- 
davits of  the  defendants  (rrandv  and  Ilardv  denv  anv  sucli 
agreement,  and  they  also  offer  other  affidavits  in  corrol)ora- 
tion.  It  is  a  serious  question,  left  in  doubt  by  the  affida- 
vits; the  security  is  not  depreciating  in  value;  on  the  con- 
trary, the  Urquhart  tract  is  being  greatly  imj)roved,  and  no 
harm  can  result  to  the  ceatuiii  qiie  truest  by  the  [)ostponement 
of  the  sale  until  these  questions  can  be  settled  by  a  trial 
upon  the  merits.  Whiiaker  v.  HilL  9()  N.  ('.,  2;  Caldwell 
v.  Siirewalt,  100  N.  C,  201,  and  cases  cited. 

As  the  disputed  question  whether  the  plaintiff  has  any 
interest  in  the  matter — in  other  words,  whether  there  was  a 
parol  trust  for  his  benefit — must  first  be  determined  by 
the  trial  of  issues  before  the  necessity  for  the  taking  of 
an  account  can  be  ascertained,  we  will  not  consider  the 
effect  of  a  failure  on  the  part  of  the  guardian  ad  litem  of 
the  minor  heirs  of  John  W.  Faison  to  make  anv  answer  to 
the  complaint,  whether  it  is  an  admission  which  will  bind 
the  infants  or  not,  but  we  direct  attention  to  the  remarks 
of  Bynum,  J.,  in  Isler  v.  Murphy,  71  N.  (A,  4;5G,  where  notice 
had  been  served  upon  infant  heirs  and  a  guardian  ad  litetn 
had  been  appointed,  and  had  expressly  refuvsed  to  act ;  also 
to  section  182  of  The  Code,  requiring  the  guardian  ad  litem. 
to  file  an  answer.  The  restraining  order  was  properly  con- 
tinued until  the  hearing.  Affirmed. 
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C.  T.  JOHNSOX  et  als.  v.  J.  T.  (MHH'H,  Administrator,  etc.,  et  als. 

ConntriLction    of    Will — Extingiiishment   of  Debt — Practice — 

Defect  of  Parties. 

1.  Where  a  wife  declared  in  her  will  that  if  her  husband  should  pay  oft 

and  discharge  all  the  debts  contracted  by  him  prior  to  his  marriage 
with  her  he  should  take  and  hold  all  her  estate  absolutely  and  for 
his  own  sole  use  and  benefit,  the  discharge  by  the  husband,  in  his 
life-time,  of  his  debts  of  that  class  eo  htManli  vested  in  him  the  abso- 
lute title  to  the  estate  so  devised,  and  it  l)ecame  subject  to  his  debts 
contracted  subsequently  to  the  marriage. 

2.  The  purchase  by  a  judgment  creditor,  at  his  execution  sale,  of  prop- 

erty levied  u{)on  as  belonging  to  the  judgment  debtor,  for  a  sum 
Hufti(nent  to  pay  the  debt,  interest  and  costs,  was  a  discharge  and 
extinguishment  of  that  particular  debt,  notwithstanding  the  prop- 
erty so  sold  was  afterwards,  in  a  suit  by  the  owner  against  the 
creditor  for  damages,  adjudged  to  be  the  property  of  the  former, 
for,  although  a  new  cause  of  action  thereui)on  arose  in  favor  of  the 
judgment  creditors  against  the  judgment  debtor,  it  did  not  revive 
the  judgment  debt  which  had  been  satisfied. 

3.  Where  a  defect  of  parties  appears  on  the  face  of  the  complaint  it 

should  be  taken  advantage  of  bydemurrer;  if  such  defect  does  not 
so  appear,  the  defendant,  in  his  answer,  should  set  out  the  names 
of  those  who  are  necessary  parties,  to  the  end,  in  either  case,  that 
the  Court,  being  thus  informed,  may  decide,  before  the  trial  of  the 
issues  of  fact  or  law,  that  all  necessary  parties  are  present. 

4.  Where  in  a  pending  suit  one  of  the  parties  asks  for  the  appointment 

and  joinder  in  the  suit  of  a  trustee  for  the  applicant  in  the  place 
of  a  deceased  trustee,  the  apjwintment  so  made  is  binding  only  on 
the  party  so  requesting  it. 

Civil  action,  tried  before  Bynum,  J,,  and  a  jury,  at 
August  Term,  1893,  of  Northampton  Superior  Court. 
The  action  was  oriijjinallv  commenced  bv  Catherine  T. 
Johnson,  Cornelia  Johnson  and  Luhi  Johnson,  as  {)laintiff*s, 
against  J.  T.  (looch,  as  administrator  de  boniji  non,  c.  t.  «., 
of  Virginia  A.  .Jolinson,  as  defendant.     W.  W.  Peebles  and 
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R.  B,  Peebles  were  afterwards  made  parties  defendant. 
The  said  Catherine  was  sister  to  Dr.  James  Johnson  and 
trustee  under  the  will  of  Virginia  A.  Johnson.  The  said 
('ornelia  and  Lula  were  the  only  unmarried  daughters  of 
Dr.  James  Johnson  at  the  time  of  the  death  of  the  said 
Virginia.  Pending  this  action  the  said  Catherine  and  Cor- 
nelia died  intestate  and  without  issue,  and  having  never 
been  married,  leaving  them  surviving  the  plaintiff  Lula 
and  two  sons  and  tw^o  married  daughters  of  Dr.  James 
Johnson  as  their  heii*s  at  law  and  next  of  kin.  At  the 
Spring  Term,  1892,  of  said  Court,  by  motion  in  the  cause 
before  his  Honor  Judge  Brown,  without  motion  or  action 
by  the  heirs  at  law  or  personal  re|)resentatives  of  the  said 
Catherine  and  Cornelia,  or  either  of  them,  the  defendants 
objecting  and  excepting,  J.  T.  Flythe  was  appointed  and  sub- 
stituted as  trustee  in  the  i)lace  of  C'atherine  T.  Johnson, 
witli  power  to  prosecute  this  action,  etc.,  and  was  made  party 
plaintiff. 

To  this  order  the  defendants  objected  and  excepted. 

At  the  August  Term,  189^3,  of  said  Court,  before  Bynum,  J., 
the  following  issues  were  submitted  to  the  jury,  to-wit : 

'^  1.  Did  James  Johnson  ow^e  any  debts  contracted  prior 
to  his  marriage  with  V.  A.  Johnson  ? 

**  2.  If  so,  did  he  pay  off  and  discharge  all  said  debts  at 
any  time  prior  to  his  death? 

***}.   \Vere  the  debts  under  which  the  land  was  sold  con- 
tracted after  the  said  marriage  of  James  Johnson?'* 

The  defendants  in  apt  time  tendered  this  issue,  to-wit :    * 

"  If  said  Johnson  owes  any  such  debts  were  they  paid  off" 
or  discharged  prior  to  the  commencement  of  this  action?" 

The  issue  was  refused,  and  the  defendants  excepted. 

The  will  of  Virginia  Johnson  was  as  follows: 

''First.   I  devise  and  becjueath  my  whole  estate  to  Cathe- 
rine Johnson,  my  sister-in-law,  in  trust  for  the  following 
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purposes,  namely,  in  trust  to  hold  and  preserve  the  same 
from  all  liabilities  to  the  debts  of  my  husband,  James 
Johnson,  which  were  contracted  by  him  prior  to  our  inter- 
marriage. 

''Secondly.  To  hold  the  same  subject  to  the  foregoing 
provision  for  the  use  and  benefit  of  my  husband,  the  said 
James  Johnson,  during  the  term  of  his  natural  life,  and  at 
his  death  to  dispose  of  and  convey  the  same  in  such  manner 
and  to  such  persons  and  purposes  as  the  said  James  John- 
son mav,  bv  his  last  will  and  testament,  direct. 

''Thirdly.  In  case  any  person  or  persons  should  take  pro- 
ceedings to  subject  any  portion  of  my  estate,  held  in  trust 
as  aforesaid,  to  the  debts  of  the  said  James  Johnson,  which 
were  contracted  prior  to  my  marriage  with  him,  then  and 
in  that  case  all  interest,  whether  as  cestui  que  tnist  or  other- 
wise, of  the  said  James  Johnson  in  my  said  estate,  shall 
instantly  cease  and  determine;  and  the  said  (.'atherine 
Johnson  shall  thereafter  hold  the  same  divested  and  dis- 
charged of  the  aforesaid  trusts  and  upon  the  following 
trusts,  namely,  in  trust  for  her  own  use  and  for  the  use  of 
such  of  the  daughters  of  my  said  husband,  James  John- 
son, as  may  then  never  have  been  married,  as  long  as  they 
remain  single;  as  each  may  marry  her  interest  shall  cease, 
and  when  all  are  married,  then  in  trust  for  her  own  use, 
and  the  use  of  the  married  daughters  of  the  said  James 
Johnson,  share  and  share  alike.  On  the  death  of  the  said 
Catherine  Johnson  her  interest  shall  cease  and  go  over  into 
the  common  fund  for  the  benefit  of  the  otlier  cedui  que 
trust. 

"Fourthly.  Subject  to  the  following  provisions,  I  declare 
that  Catherine  Johnson  shall  have  power  to  sell  any  por- 
tion of  my  real  estate  and  make  title  to  the  purchasers  on 
receipt  of  the  purchase-money,  and  the  like  as  to  my  per- 
sonal estate,  and  shall  re-invest  the  proceeds  to  be  held 
upon  the  same  trusts  as  the  original  estate. 
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'^Fifthly.  In  case  my  husband,  James  Johnson,  should 
die  without  having  executed  any* last  will  and  testament 
I  declare  that  rav  said  estate  shall  be  held  bv  Catherine 

m.'  » 

Johnson  upon  the  trusts  declared  in  the  third  clause  of  this 
mv  will. 

''Sixthly.  In  case  the  said  James  Johnson  should  fully 
pay  off  or  discharge  by  any  means  all  and  every  of  the 
debts  contracted  by  him  prior  to  my  marriage  with  him, 
then  and  in  that  case  I  declare  that  he  shall  take  and  receive 
all  of  my  aforesaid  estate  free  and  discharged  from  all  the 
trusts  in  the  premises  declared,  and  shall  hold  the  same 
absolutely  for  his  own  sole  use  and  benefit*' 

Dr.  James  Johnson  died  intestate  16th  of  March,  187(3. 
V.  A.  Johnson  and  James  Johnson  were  married  August 
30,  1859.  Upon  said  issues  the  plaintiffs  introduced  Dr. 
A.  J.  Ellis  as  a  witness,  who  testified  that  he  knew  Dr. 
James  Johnson.  Plaintiffs  then  asked  witness  whether 
Dr.  James  Johnson  owed  him  anything  at  the  time  of  his 
death,  and  if  so,  has  it  ever  been  paid.  To  this  defend- 
ants objected  under  section  580  of  The  Code.  Objection 
overruled,  and  defendants  excepted.  '*  For  this  debt  I 
took  judgment  against  him  in  1857  or  1858." 

The  record  of  said  judgment  was  afterwards  introduced, 
and  it  showed  that  said  judgment  was  rendered  at  the  Sep- 
tember Term,  1859,  of  the  Court  of  Pleas  and  Quarter  Ses- 
sions of  Northampton. 

This  witness  stated  that  said  debt  had  never  been  paid  ; 
that  he  did  not  know  Dr.  Johnson's  financial  condition, 
and  that  he  did  not  know  of  anv  other  debt  that  he  owed. 

On  cross-examination  this  witness  said:  "1  reduced  this 
debt  to  judgment,  had  an  execution  issued  and  levied  on 
some  cotton  as  the  property  of  Dr.  James  Johnson,  and  the 
Sheriff  sold  it  under  said  execution  as  the  })roperty  of  Dr. 
James  Johnson,  but  Catherine  Johnson  claimed  it,  and  after 
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the  war  brought  suit  against  me  and  recovered  back  the 
vahie  of  the  cotton.  I  tliink  the  cotton  was  seized  and  sold 
a])out  March,  I80I).  I  bought  the  cotton  at  the  execution 
sale  at  a  bid  sutficient  to  pay  in  full  the  amount  of  my 
judgment  and  interest  and  costs.  I  got  the  cotton.  Cathe- 
rine Johnson  claimed  it,  and  after  the  war  she  sued  me  and 
got  judgn)ent  against  me  for  the  value  of  the  cotton,  and  I 
paid  it.  I  brought  no  suit  against  Dr.  Johnson,  nor  did  I 
ask  him  for  the  money  that  Catherine  recovennl  against  me." 

On  the  re-direct  examination  this  witness  stated:  '*I  was 
j)reseut  at  the  trial  of  Catherine  Johnson's  suit  against  me.'' 
Under  objection' by  the  defendants  this  witness  was  per- 
mitted to  say  that  in  that  case  the  cotton  was  adjudged  to 
be  the  cotton  of  ('atherine  Johnson.  Plaintiffs  then  offered 
judgment  of  Court  of  Pleas  and  (Quarter  Sessions,  dated 
September  5,  1859,  in  the  case  of  A.  J.  Ellis,  as  administra- 
tor of  Robert  Ellis,  against  James  Johnson  for  $449.19,  it 
being  the  judgment  under  which  cotton  was  sold,  and  for 
the  onlv  debt  of  James  Johnson  due  this  witness.  This 
witness  said:  "This  debt  was  a  securitv  debt.  Mv  father 
and  J.  J.  Long  were  sureties  for  Dr.  James  Johnson  to  John 
Summerell.  My  father  died  in  1857.  I  qualified  as  his 
administrator  at  the  next  term  of  the  Court  after  his  death. 
Long  paid  the  whole  debt  to  Summerell.  I  paid  I^ong  my 
father's  half  of  it  soon  after  I  qualified  as  his  administrator. 
This  judgment  was  taken  by  me  against  Johnson  for  that 
monev  and  to  pav  it.  Said  cotton  was  sold  bv  the  Sheriff 
and  bought  by  me.  I  never  brought  any  suit  against  Dr. 
James  Johnson  for  the  monev  that  Catherine  Johnson 
recovered  against  me."  This  was  all  the  evidence  offertKl 
by  plaintiffs. 

The  defendants  then  put  in  evidence  three  judgments 
and  executions  against  James  Johnson  under  which  the 
land  known  as  Diamond  (irove  was  sold  when  the  defend- 
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anti?  \V.  W.  Peebles  and  H.  B.  Peebles  became  tlie  pur- 
chasers. 

The  defendants  asked  the  Court  to  cluirge  that  if  the  jury 
believed  tlie  evidence  of  Dr.  ElHs  thcv  should  find  that  the 
surety  debt  mentioned  by  him  was  discharged  prior  to  the 
date  of  .lames  Johnson's  death;  tliat  upon  the  whole  evi- 
dence the  jury  should  answer  "No"  to  tlie  first  issue  and 
"Yes"  to  the  others;  and  that  upon  the  evidence  the  jury 
should  answer  '*Xo  debts"  to  the  first  issue  and  '*Yes"  to 
the  others. 

The  Court  refused  all  of  said  prayers,  and  upon  the 
re(|uest  of  the  plaintiffs  charged  the  jury  that  if  they 
believed  the  evidence  of  Dr.  Ellis  thev  should  answer  the 
first  issue  **Yes"  and  the  second  "No." 

The  jury  answered  "Yes"  to  the  first  and  third  issues 
and  "No"  to  the  second. 

There  was  judgment  for  the  plaintitts,  and  defendants 
appealed. 

Mr.  Thovias  \V.  Mdso/i,  for  plaintifl's. 
Messrs.    W.  H.  Day   and    R.  B.  Pecblci^,  for   defendants 
(appellants). 

BuRWELL,  J.:  The  fund  held  bv  the  defendant  Gooch, 
administrator,  which  is  the  subject  of  this  controversy,  is 
the  proceeds  of  the  sale  of  a  tract  of  land  that  once  belonged 
to  Mrs.  Virginia  A.  Johnson.  « All  parties  concede  that  it  is 
liable  for  her  debts.  The  defendants  R.  B.  Peebles  and 
W.  W.  Peebles  assert  title  to  the  balance  that  will  remain 
after  the  payment  of  her  debts,  and  found  their  claim 
thereto  on  the  fact  that  they  hold  by  purchase  at  execution 
sale  the  estate  of  James  Johnson  in  said  land,  and  this 
seems  to  be  conceded.  The  plaintifll's  base  their  claim  to 
the  fund  upon  the  allegation  that  the  land  was  not  the 
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property  of  James  Johnson,  and  that  under  tlie  will  of  Mrs. 
V.  A.  Johnson  it  was  theirs,  subject  only  to  the  payment  of 
her  debts.  The  defendant  Gooch  avers  that  if  the  fund  does 
not  belong  to  his  co-defendants  there  are  other  persons 
besides  the  plaintiffs  who  have  an  interest  in  it,  and  that  he 
should  be  protected  from  the  possible  demand  of  those 
claimants  before  he  is  required  to  pay  over  the  fund. 

Throughout  the  will  of  Mrs.  Johnson  there  is,  we  think, 
the  clearly  expressed  intent  to  provide  that  her  husband 
shall  have  and  enjoy  all  her  estate,  and  there  is  eff'ectual 
l)rovision  made  to  prevent  the  disturbance  of  that  enjoy- 
ment of  it  bv  anv  creditor  of  her  husband  whose  debt  was 
contracted  before  her  marriage  to  him.  She  seems  to  have 
been  determined,  for  some  reason,  that  no  one  of  that  class 
of  his  creditors  should  get  satisfaction  of  their  claims 
against  him  from  any  property  that  had  belonged  to  lier. 
The  provisions  of  the  first  five  sections  of  her  will  must  be 
considered  as  controlled  in  their  operation  by  the  sixth  and 
last  section,  which  plainly  declares 'that  if  her  husban«l 
shall  j)ay  off"  and  discharge  all  the  debts  contracted  by  him 
prior  to  his  marriage  to  her,  he  shall  take  and  hold  all  the 
estate  **absolutelv  for  his  own  sole  use  and  benefit.'' 

If,  therefore,  all  the  debts  of  James  Johnson  which  be- 
longed to  that  class  were  discharged  in  his  life-time,  ett 
indaiiti  the  pro{)erty  thus  devised  l)ecame  his  absolutely, 
the  danger  against  which  she  was  so  careful  to  guard  her 
estate  being  thus  destroye(|g  and  there  being  no  further 
reason,  as  she  seems  to  have  thought,  why  he  should  be 
kept  out  of  the  absolute  ownership  of  that  pro|)erty  which 
she  wished  him  to  enjov. 

We  think  that  the  evidence  of  plaintiff's'  witness  Ellis 
(objection  to  the  admission  of  which  was  withdrawn  here), 
while  it  established  tlie  fact  that  James  Johnson  was,  in 
September,  1859.  a  judgment  debtor  to  him,  the  debt  being 
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of  the  class  mentioned  above,  also  proved  that  that  judg- 
ment was  fully  discharged  in  the  following  March  by  the 
levying  on  and  selling  of  cotton,  and  the  purchase  of  it 
by  the  judgment  creditor,  the  witness,  at  a  price  sufficient 
to  {)ay  the  debt,  interest  and  cost,  as  stated  by  him.  That 
ante-nuptial  debt  was  thereby  extinguished.  Wall  v.  Fair- 
hy,  77  X.  (\,  105,  and  cases  cited.  And  if  it  be  true  that 
thereafter  he  was  sued  by  a  person  who  asserted  that  the 
cotton  so  sold  was  her  property  and  not  the  property  of 
James  Johnson,  the  defendant  in  the  execution,  and  damages 
were  recovered  of  him,  that  created  no  liability  on  the  [)art 
of  the  defendant  to  pay  again  the  judgment  that  had  been 
discharged,  but  merely  gave  to  the  judgment  creditor  a 
ciiuse  of  action  against  the  judgment  debtor,  under  section 
27  of  chapter  45  of  the  Revised  Cbde  {Tlie  Code,  §468),  for 
the  sum  so  recovered  of  him.  No  such  action  was  brought. 
If  it  had  been,  and  had  been  successful,  it  would  not  have 
fixed  James  Johnson  with  an  ante-nuptial  liability. 

The  extinguishment  of  this  judgment  and  the  discharge 
of  all  his  other  liabilities  of  that  class  had  the  effect  to  invest 
him  with  the  absolute  title  to  the  estate  of  his  wife,  and  it 
would  be  unrea.sonable  to  declare  that  he  had  lost  that  title 
because  a  new  c^use  of  action  arose  against  him,  though  it 
was  in  some  degree  connected  with  an  ante-nuptial  debt. 
We  think,  therefore,  that  his  Honor  erred  when  he  instructed 
the  jury  .that  if  they  believed  the  evidence  of  Pjllis  they 
must  find  that  the  ante-nuptial  debts  of  James  Johnson 
had  not  been  paid  off  and  discharged  by  him  in  his  life- 
time. The  only  debt  of  that  class  that  is  in  dispute,  hs  it 
seems,  was  di.scharged  by  the  sale  of  property  allege<l  to 
belong  to  him.     That  was  a  discharge  of  it  '*  by  him.*' 

If  the  defendant  Gooch  is  advised  that  there  is  a  (h^fect 
of  parties  he  should  file  a  demurrer  in  which  he  should 
slate  what  j>er3ons  should   be  brought  in,  their  pres(  nee 
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l)oing  nrrr.s.s'a?7/to  a  detenniiuition  of  the  controversy.  This 
course  is  prescribed  if  tlie  defect  apjiears  on  the  face  of  the 
complaint.  If  it  does  not  so  appear  he  should  in  his 
answer  set  out  the  names  of  the  persons  who  he  is  advised 
are  necessary  parties,  and  their  interest  in  the  matter  in 
controversy,  to  the  end  that  the  Court,  being  thus  informed 
either  by  his  answer  or  demurrer,  may  decide,  before  the 
trial  of  the  issues  of  fact  or  law  is  determined,  that  all 
necessary  parties  are  [)resent.  The  defendant  (ioocli  has  not 
in  either  of  these  ways  brought  up  this  (juestion.  He  is 
the  holder  of  the  fund.  The  other  parties,  plaintiff  and 
defendant,  are  adverse  claimants  of  it.  Since,  for  the  rea- 
sons above  stilted,  there  nnist  be  a  new  trial  of  the  action, 
he  will  have  an  opportunity  thus  to  protec^t.  himself  from 
other  claimants,  either  of  the  wliole  fund  or  of  parts  of  it,  if 
any  there  be. 

We  deem  it  pro[)er  to  say  that  the  appointment  of  J.  T. 
Flythe  to  be  trustee  in  the  place  of  Catherine  J.  Johnson, 
deceased,  is  binding  only  on  that  one  of  the  daughters  of 
James  Johnson  who  is  the  i)laintili'  here  and  asks  for  his 
appointment.  Error. 
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AcUim  for  Damages — Erroiu-ous  Tnuifntti fi.no n  of  Telegraphic 

Menmge — Spec\i  laflve  Da  mages. 

Wht're  oiu*  in  coiiHcqueiu'e  of  n  mistake  in  the  traiiainiHsion  of  a  tele- 
praphic  niesHage  was  induoe<l  to  sell  property  at  a  less  pric*e  than 
hv  could  tliereafter  have  sold  it  for,  but  did  receive  its  then  market 
value,  he  sufiered  no  damage  for  which  an  action  will  lie  beyond 
the  cost  of  the  teUyram. 
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Action  for  damages,  tried  at  Fall  Term,  1893,  of  Craven 
Superior  Court,  before  Bynum,  J. 

The  plaintiff  proved  that  he  lived  iu  the  city  of  Xewberu, 
North  Carolina,  and  had  for  eighteen  mouths  prior  to  the 
time  of  receiving  the  telegraphic  dispatch  as  set  forth  in  the 
complaint,  to-wit,  the  21st  day  of  April,  1892,  been  engaged 
in  buying  and  selling  stocks  on  the  New  York  market;  that 
he  carried  on  his  correspondence  in  regard  thereto  over  the 
telegraphic  lines  of  the  defendant;  and  that  for  about  a 
year  before  and  up  to  the  said  date,  April  21,  1892,  he 
received  from  the  defendant  the  ([notation  of  the  prices  of 
certain  stocks  in  which  he  dealt  three  times  everv  dav:  that 
he  would  receive  (quotations,  and  telegraph  over  defendant's 
lines  to  Falmstock  &  Vo.,  in  New  York,  to  buy  or  sell  stocks 
for  him  base<l  on  the  information  so  furnished  him  ])y  the 
defendant. 

That  defendant  also  regularly  furnished  the  phiintifi*  with 
information  as  to  the  declaration  of  dividends  on  such  stocks 
after  same  had  been  declared;  that  a  short  time  before  said 
21st  day  of  April,  1892,  the  plaintitt'  went  to  the  said  city 
of  New  York  to  obtain  information  in  reganl  to  the  stock  of 
the  American  Cotton  Oil  Con)pany,  and  while  there  obtained 
information  that  said  American  Cotton  Oil  Company  would 
declare  a  dividend  on  its  preferred  stock  early  in  May,  1892; 
that  upon  his  return  to  Newbern  said  plaintiff  sent  a  mes- 
sage to  said  Falmstock  &  Co.,  his  said  agents,  over  the  tele- 
graph lines  of  the  defendant,  asking  said  Falmstock  ct  Co. 
to  keep  him  posted  as  to  said  dividend  ;  that  the  said  Falm- 
stock &  Co.  owned  large  amounts  of  said  stock,  and  had 
means  to  obtain  information  concerning  said  dividend,  and 
had  told  plaintiff  when  he  was  in  New  York,  as  aforesaid, 
that  said  dividend  would  be  declanyl  the  first  part  of  May; 
that  in  reply  to  sai<l  message  so  sent  to  said  Falmstock  <X:  Co. 
by  the  plaintiff  said  Falmstock  &  Co.  delivered  to  defendant 
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in  said  city  of  New  York,  to  be  sent  to  plaintiff  at  New- 
born, over  the  defendant's  lines,  the  message  set  forth  in  the 
complaint,  to-wit: 

To  F.  W.  Haghen,  Newbern,  N,  C: 

Natty  at  close  chapel  fancy  probably  be  declared  May 
third.  Falmstock  &  Co., 

and  paid  defendant  its  price  for  the  transmission  and  deliv- 
ering of  said  message. 

That  said  message  meant,  according  to  the  cipher  code 
used  by  plaintiff,  "The  market  is  firm,  with  upward  ten- 
dency at  close:  Uotton  Oil  Preferred  three  per  cent,  divi- 
dend will  probablv  be  declared  Mav  3d." 

That  the  defendant  never  delivered  said  message  to  the 
plaintiff,  but  did,  on  said  21st  day  of  April,  1892,  deliver 
to  plaintiff  a  message  as  follows: 

April  21,  185)2. 
To  F.  W.  Hug  hen,  Newbern,  N.  C: 

Nattv  at  close  chapel  fancv  probablv  be  declared  Mav 
thirtv.  F'almstock  <t  Co., 

the  word  *' third"  in  said  message  having  been  changed  to 
the  word  "thirty"  in  the  niessage  delivered  to  plaintiff  by 
defendant,  as  stated  in  the  complaint. 

That  on  said  21st  day  of  April,  1892,  the  plaintiff  owned 
eight  hundred  shares  of  said  preferred  stock  of  the  Ameri- 
can Cotton  Oil  Company,  then  worth  about  $60,000;  and 
that  the  said  company  did  on  said  the  3d  day  of  May,  1892, 
declare  its  dividend  on  said  stock ;  that  plaintiff  gave  the 
defendant  no  information  as  to  his  reasons  for  desiring 
information  as  to  the  time  at  which  said  dividend  would  be 
declared,  ex(*ej»t  such  information  as  defendant  received 
from  said  dealings  with  plaintiff,  and  such  as  appears  from 
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the  faces  of  said  telegraphic  messages;  there  was  no  evi- 
dence to  show  that  the  defendant,  its  agents  or  employees, 
had  any  knowledge  as  to  the  true  meaning  of  said  cipher 
niessiige,  except  as  aforesaid. 

Plaintiff  then  proved  (defendant  objecting,  and  its  objec- 
tions overruled,  to  which  it  excepted)  that  by  reason  of  said 
mistake  in  said  telegram  plaintiff  immediately  sold  in 
New  York  five  hundred  shares  of  the  stock,  four  hundred 
shares  at  the  price  of  seventy-six  and  a  half  cents,  and  one 
hundred  shares  at  the  price  of  seventy-seven  cents  on  the  one 
doUar  face  value  thereof,  which  were  the  market  values  of 
said  shares  at  the  time  of  said  sales:  and  that  a  few  days 
thereafter,  and  as  soon  as  plaintiff  learned  of  said  mistake 
in  the  said  telegraphic  message,  to-wit,  on  the  29th  day  of 
A])ril,  1892,  he  tried  to  repurchase  said  stock  in  New  York, 
or  a  like  quantity  thereof,  and  did  purchase  three  hundred 
shares  thereof,  two  hundred  shares  at  seventy-nine  and 
three-quarter  cents,  and  one  hundred  shares  at  eighty  cents 
on  the  one  dollar  face  value  thereof;  and  that  at  the  time 
plaintiff  learned  of  said  error  and  mistake  in  said  telegraphic 
message,  which  was  within  a  few  days,  said  stock  was  sell- 
ing on  the  market  in  New  York  at  seventy-eight  and  one- 
lialf  cents  on  the  one  dollar  face  value  thereof;  that  the 
difference  between  the  amounts  for  which  plaintiff  sold  his 
stock,  as  aforesaid,  after  receiving  said  dispatch  and  wliat 
lie  could  have  gotten  at  the  time  he  learned  of  said  error 
and  mistake  was  $1,025;  that  he,  the  plaintiff,  did  not 
recollect  the  exact  price  at  which  he  subsequently  sold  the 
stix-k  so  repurchased,  but  that  he  knew  that  he  had  sold 
some  of  it  at  seventy-eight  and  a  half  cents,  and  some  of  it 
at  less  than  seventv-six  and  a  half  cents  on  the  one  dollar 
face  value  thereof,  but  did  not  recollect  when  he  sold  it. 

The  defendant  stated  that  it  did  not  rely  on  the  objec- 
tions set  up  in  the  answer  to  plaintiff's  demand  on  the 
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defendant,  or  as  to  the  defence  that  the  message  had  not 
been  re{)eated,  and  did  not  offer  any  evidence. 

The  C.'ourt  charged  the  jury  : 

That  plaintiff  was  not,  under  the  whole  evidence,  enti- 
tled to  recover  from  the  defendant  anv  other  sum  or  dam- 
ages  than  the  price  of  said  telegram,  to-wit,  fifty  cents,  to 
which  the  plantiff  objectxid,  and  excepted. 

The  jury  found  the  issue  in  favor  of  the  i)laintifF,  and 
assessed  his  damages  at  fifty  cents. 

Plaintiff  a{)pealed  from  the  refusal  of  his  motion  for  a 
new  trial. 

MenHTH.  M.  ])e\V.  SievenHorawMX  Bmhcc  tt*  Hushee,  for  plain- 
tiff (appellant). 

MeMrs,  Strong  A'  Strong^  for  defendant. 

BuRW-ELL,  J. :  The  plaintiif' s  allegation  is  to  the  effect 
that  the  defendant  made  a  mistake  in  the  transmission  of 
a  telegram  directed  to  him  and  relating  to  the  stock  of  the. 
American  (-otton  Oil  (.'ompany.  lie  says  that  if  the  mes- 
sage had  been  delivered  to  him  as  his  correspondent  wrote 
it  he  would  not  have  sold  five  hundred  shares  of  that  stock 
which  ho  then  owned,  but  that  being  misled  and  deceived 
by  the  false  information  thus  negligently  furnished  him  by 
the  defendant,  he  did  sell  those  sliares  of  stock. 

If,  because  of  defendant's  negligence,  the  plaintiff  had 
disposed  of  his  property  at  less  than  its  value,  there  would 
be  some  foundation  for  the  plaintiff's  demand  for  damages 
above  the  cost  of  the  telegram.  But  it  ai)pears  that  he 
got  for  his  .stock,  when  lie  sold  it,  **  the  market  value" 
thereof.  The  *' market  value"  of  such  property,  nothing 
else  appearing,  is  its  value.  It  cannot  be  said  that  one 
suffers  damage  when  induced  to  exchange  his  property  fc^r 
its  value  in  money.     He  has,  after  the  exchange,  what  to 
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the  law  appears  to  be  the  exact  equivalent  for  that  which 
he  has  sold. 

But  the  plaintiff  says  that  this  class  of  stock  advanced 
in  price  soon  after  he  was  so  induced  to  sell,  and  that  he 
bought  three  hundred  shares  at  the  advanced  rate.  The 
defendant  cannot,  we  think,  be  held  liable  for  this  conduct 
of  the  plaintiff.  It  did  not  induce  him  to  buy.  As  we 
have  said,  he  suffered,  it  appears,  no  damage  by  reason  of 
being  induced  by  the  erron€*ous  message  to  sell.  We  can- 
not indulge  in  speculation  as  to  what  might  or  might  not 
have  ha})pened  if  the  telegram  had  been  correctly  trans- 
mitted. To  do  so  would  be  to  concern  ourselves  al>out 
s{)eeulative  damages,  which  are  not  recoverkble.  Pegram 
V.  Telegraph  Co.,  100  N.  (\,  28;  Telegraph  Co.  v.  HalL  124 
U.  8„  444. 

The  view  we  take  of  this  matter  renders  it  unnecessary 
for  us  to  consider  the  question  whether  or  not  there  was 
any  evidence  that  the  defendant  knew  of  the  importance 
of  the  mes.sage  and  of  the  conscfjuenct^s  likely  to  follow  its 
incorrect  transmission.  No  Erroi'. 


IS 
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*\V.  W.  BOOMER  et  al.  v.  ALEXAXDKK  (ilBIiS. 

Action  for  Delivery  of  Land — Survey — Overlapping  Boundfi- 

ries — Adverne  Possess-ion  of  Lappagc. 

1.  PoHiHve  proof  of  the  location  of  a  corner  (railed  for  in  a  grant  will 

control  couree  and  distance,  but  where  the  evidence  leat'es  in 
doubt  the  actual  site  of  the  corner  it  is  the  duty  of  the  jury  to  be 
jruided  by  what  is,  in  that  event,  the  more  certain  description — 
the  course  and  distance. 

2.  The  test  of  the  sufficiency  of  possession  of  land  to  mature  title  is  the 

liability  of  the  occupant  to  an  action  of  trespass  in  ejectment. 

3.  Where  the  boundaries  of  two  grants  or  deeds  lap  upon  each  other 

the  constructive  possession  of  his  entire  boundary  remains  in  him 
who  has  the  better  title,  even  without  any  actual  possession  what- 
soever, until  the  claimant  under  the  junior  grant  occupies  the 
lappage. 

4.  Possession  of  part  of  the  lapjmge  by  the  one  having  the  inferior  title 

gives  constructive  possession  of  the  whole  lappage  so  long  as  the 
one  having  the  better  title  has  not  actual  possession  of  any  part. 

Civil  action  for  title  and  possession  of  land,  tried  at 
the  Fall  Term,  1892,  of  the  Superior  Court  of  Hvdk  County, 
before  Hoke,  J, 

The  plaintiffs  dcraigned  title  through — 

First,  grant  to  William  Watson,  dated  October  2,  1817  ; 
second,  will  of  William  Watson  devising  one-half  of  the  land 
covered  by  the  patent  each  to  his  sons,  Augustus  and  James 
M.  Watson;  third,  deeds  of  James  M.  Watson  to  plaintiff, 
W.  W.  Boomer,  dated  February,  1873,  and  of  Augustus 
W^atson  to  plaintiff,  Riley  Murray,  dated  August,  1852, 
conveying  their  respective  interests  in  the  land  embrace*! 
within  the  limits  of  the  patent,  which  it  is  admitted  covei-s 
the  locm  in  quo. 


*Shepiieki),  (\  .[.,  (lid  not  sit  on  the  hearing  of  this  case. 
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The  defendant  relied  upon  two  defences :  First,  that  the 
locus  in  quo  was  covered  l)v  a  grant  to  John  (Iray  Bh>unt, 
dated  November  26,  1799;  second,  upon  possession  under  a 
deed  from  Eli  Smallwood  to  Thomas  Gibbs,  dated  Novem- 
ber 26,  1849,  and  the  will  of  said  Thomas  Gibbs,  dated  in 
1854,  devising  said  land  to  tiie  defendant,  Alexander  Gibbs. 

The  map  exhibited  on  the  trial  was  as  follows : 


rU»nJ/IU«  Zmti    SUfJUs 


Joseph  H.  Wahab,  a  witness  for  both  [ilaintiff"  and  defend- 
ant, testified  as  follows,  to-wit:  *'I  am  a  surveyor;  made  a 
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survey  of  the  lauds  iu  dispute  under  an  order  of  the  Court, 
and  made  the  plats  in  this  case.  The  point  1  on  tlie  niaj) 
was  pointed  out  to  me  in  the  presence  of  hoth  i)arties  as  the 
*  westernmost  back  corner  of  the  Weston  Long  patent/  the 
point  7  as  the  south-west  corner  of  the  William  Carrowan 
patent,  and  the  point  8  as  the  south-east  corner  of  the  same 
j)atent.  I  do  not  know  where  the  Indian  stake  on  Pamlico 
Sound  is,  nor  did  I  run  from  there  to  the  head  of  Juui[>er 
Bay  at  the  James  English  landing.  Both  parties  were*  pres- 
ent and  there  was  no  dispute  as  to  the  location  of  the  James 
English  landing.  I  located  the  Z  on  the  map  as  the  begin- 
ning of  the  loO-acre  Turner  patent,  and  the  T  as  the  south- 
west of  the  640-acre  Turner  patent;  ran  from  Z  to  T,  then 
up  the  line  of  Turner's  patent  to  a  point  X,  which  would 
be  200  poles  from  Turner's  north-west  corner  (X)  by  platting 
the  same;  then  1  ran  wt^st  220  poles  or  thereabouts  to 
English's  ditch,  which  I  struck  at  the  point, U;  then  I  ran 
up  the  road  and  the  750  poles  would  give  out  at  V.  This 
point  is  176  poles  from  where  the  lake  is  now ;  that  is,  from 
the  water  of  the  lake.  The  point  A  on  the  ma[)  is  160 
pgles  from  the  place  that  was  shown  me  as  where  the  old 
Blount  road  went  into  the  Juniper  Bay  road.  There  was  a 
sign  of  the  old  Blount  road  there  at  that  time.  The  j)oint 
W  is  160  poles  from  a  place  that  was  shown  me  that  a  pop- 
hir  used  to  stand.  This  is  at  the  head  of  the  Juniper  Bay 
road  as  it  now  is.  W  is  about  four  chains  north  of  A.  I 
did  not  run  any  of  the  other  lines  of  the  Blount  grant,  but 
from  my  knowledge  of  the  location  of  the  grant  the  other 
lines  called  for  would  close  in  to  the  beginning. 

"The  point  T  on  the  map  is  the  south-west  corner  of  the 
Reuben  Benson  land,  and  the  point  called  for  as  such  in 
the  deed  from  Eli  Smallwood  to  Thomas  R.  Gibbs:  thence 
eastwardlv  to  the  south-east  corner  of  the  said  tract  I  ran  to 
the  point  which  is  the  south-east  corner  of  the  William  Car- 
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rowan  land,  and  is  also  one  of  his  south-east  corners;  then 
1  turned  and  ran  north  to  the  point  1,  whi(?h  is  also  a  Ben- 
son corner  and  the  corner  of  the  Weston  Long  patent  in  the 
Carrowan  patent;  then  I  turned  eastwardly  and  ran  along 
the  Weston  Long  patent  to  the  point  south,  which  was 
pointed  out  to  me  as  one  of  John  Benson's  corners.  I  ran 
the  line  A,  8,  B  on  the  map.  I  found  nothing  at  B;  at  S  I 
found  a  stone,  and  this  is  known  as  one  of  Benson's  corners 
and  the  south-east  corner  of  the  Carrowan  patent.  If 
Blount's  line  stopped  at  A  and  then  ran  to  B,  then  Blount's 
line  would  pass  through  the  j)oint  8.  If  you  run  north  to 
the  point  V,  at  the  end  of  the  ToO  poles,  there  would  be  no 
Benson  corner  in  anv  of  the  Blount  lines  which  run  east- 
wardly,  nor  would  there  be  if  you  stopped  at  the  jx^int  W 
and  then  ran  east  the  calls  of  the  Blount  grant.  Reuben 
Benson  lived  on  the  Selby  patent,  and  on  neither  the  Car- 
rowan  nor  Weston  patent.  If  the  point  T  is  the  south-west 
corner  of  the  land  on  which  Reuben  Benson  lived,  then  the 
point  8  would  be  the  soutli-east  or  one  of  the  southern 
corners. 

"I  do  not  know  where  Sam  Weston's  house  on  the  lake 
where  he  formerly  lived  is  situated.  I  know  where  Bluff 
Bay  is  .situated.  If  the  Smallwood  deed  runs  eastwardly  to 
the  Juniper  Bay  by  ditch  and  thence  up  to  the  stone  at  T, 
which  is  Benson's  south-west  corner;  thence  eastwardly  to 
H ;  thence  up  to  I;  thence  eastwardly  to  S,  as  the  south-east 
corner  of  the  John  Benson  land,  and  thence  southwardly  to 
Bluff  Bay,  it  will  include  the  locus  in  quo.  If  Smallwood's 
deed  to  (iibbs  stops  at  T  and  then  runs  to  8  and  eastwardly 
to  B,  it  would  not  include  the  locus  in  quo,  Martin  lived 
outside  of  the  patent  and  towards  the  lake." 

The  witness  further  testified  that  he  surveyed  the  Small- 
wood  deed  from  Benson's  south-west  corner  at  T,  an<l  then 
to  8,  and  then  to  1,  and  then  to  S,  which  was  pointed  out 
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to  him  as  the  south-east  corner  of  the  John  Benson  laud  at 
a  point  on  the  Weston  Long  patent;  that  he  did  not  make 
any  actual  survey  east  of  that  point;  that  he  did  not  know 
where  the  Samuel  Weston  house  was  built,  but  that  he 
knew  where  Bluff  Bay  was  and  the  other  points  called  for 
in  the  Smallwood  deed  soutli  of  this  point  S,  and  from  such 
knowledge  testified  that  the  remaining  lines  of  the  Small- 
wood  deed  would  close  up  and  embrace  the  locm  in  <jno. 

The  other  facts  connected  with  the  trial  are  stated  in  the 
opinion  of  Associate  Justice  Avery. 

There  was  verdict  and  judgment  for  the  defendant,  and 
plaintiffs  appealed. 

Mr.   IV.  B.  Rodman^  for  plaintiffs  (appellants). 
Mr.  L.  C.  Latham,  for  defendant. 

Avery,  J. :  The  land  in  controversv  is  included  within 
the  lines  indicated  on  the  map  by  the  letters  and  figures 
8,  I,  \),  C,  B  to  8,  and  the  first  question  raised  by  the  testi- 
mony was  whether  the  limits  of  the  John  Grav  Blount 
patent  extended  north  to  V  and  then  ran  south  82  east 
so  as  to  include  the  locus  in  qxiOy  or  no  further  north  than  A, 
so  that  the  next  line  would  run  south  of  it  to  B.  The  call 
of  the  patent  which  gave  rise  to  the  dispute  was,  *'Theu 
witli  the  same  (English's  ditch  just  previously  mentioned 
as  the  terminus  of  the  line  running  west  220  poles)  and 
the  road  northwardly  seven  hundred  and  fifty  (750)  poles 
to  a  point  160  jjoles  from  the  lake  along  the  road."  If  the 
point  A  had  been  shown  by  undisj)uted  testimony  or  had 
been  admitted  to  have  been  160  poles  from  the  margin  of 
the  lake  and  along  the  road  mentioned  when  the  survey 
was  made  under  whicli  the  grant  was  issued,  such  positive 
proof  would  have  controlled  course  and  distance  and  estab- 
lished the  location  of  the  corner  at  A,  though  less  than  750 
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poles  from  the  last  station.  Strickland  v.  Lhauyhan,  88 
X.  C,  31 ').  But  as  the  testimony  was  conflicting  it  was  the 
province  of  the  jury  to  determine  whether  the  corner  was 
satisfactorily  shown  to  have  heen  originally  located  at  A, 
and  if,  in  their  opinion,  the  actual  site  of  that  corner  was 
left  in  douht  by  the  evidence,  it  was  their  duty  to  be  guided 
by  what  would  in  that  event  be  the  more  certain  descri[)- 
tion — the  cour.se  and  distance.  This  controverted  question 
of  fact  was  therefore  properly  submitted  to  the  jury  with 
appropiate  instruction  for  their  guidance.  Marsh  v.  Rich- 
firdson,  10<)  X.  (\,  r>39 ;  Dohmn  v.  Whisenhant.  101  X.  C\, 
<)4o;  Jones  v.  Bunker^  8.*^  X.  0.,  ;J24;  Redmond  v.  Stepp,  100 
X.  (;.,  212;  Spi'uill  v.  Davenport,  1  Jones,  203. 

If  the  Blount  patent  issued  in  119U  covered  the  land  in 
dispute  an  older  outstanding  title  was  shown  than  the 
grant  to  Watson  in  1817,  and  the  plaintiff  could  not 
recover.  But  in  case  the  jurv  fixed  the  location  of  the  dis- 
pnte<l  corner  of  the  older  patent  at  A  it  became  necessary 
for  the  defendant  to  fall  back  on  his  second  ground  of 
defence — that  he  and  those  under  whom  he  claimed  had 
accjuired  title  by  possession  under  the  deed  of  Smallwood  to 
Thomas  (libbs  m  1849,  and  the  devise  of  Thomas  (iibbs  to 
the  defendant  in  18o4,  as  color.  The  boundary  of  the  grant 
to  William  Watson  is  admitted  to  be  correctly  indicated 
on  the  map  by  the  lines  1,  2,  3,  4,  o,  (5,  7,  8.  I,  and  to  include 
the  lociiit  in  quo^  and  if  the  Blount  patent  was  bounded  on 
the  north  by  the  line  A  B  it  did  not  cover  the  disputed 
territory.  The  calls  of  the  Smallwood  deed,  which  gave 
rise  to  the  controversv  as  to  the  location  of  its  boundaries, 
were  as  follows:  "Then  (viz.,  from  the  south-west  corner  of 
the  Reuben  Benson  tract  where  he  formerly  lived)  with 
Benson's  line  to  his  south-east  corner  of  his  said  tract,  now 
John  Benson's;  then  eastwardly  with  the  line  of  the  John 
<f.  Blount  10,240-acre  grant,  to  a  stake,  loO  poles  from  Sam 
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Weston's  (deceased)  house,  where  he  formerly  lived,  on  the 
lake;  then  south  to  the  West  Bluff  Bay;  then  down  said 
bay  to  the  sound."  It  was  admitted  that  Reuben  Benson's 
south-west  corner  was  at  a  point  indicated  on  the  map  by 
the  letter  T  and  that  the  next  calls  were  properly  run  to 
7  and  8,  and  the  defendant  contended  that  the  ''stake  L^O 
poles  east  of  Sam  Weston's  house"  was  located  at  ],and 
that  the  boundary  extended  then  toS  so  as  to  include  the 
locus  in  quo  (by  running  to  the  other  points  called  for) 
within  the  bounds  of  the  Smallwood  deed — while  the  plain- 
tiff insisted  and  asked  the  C-ourt  to  instruct  the  jury,  that 
there  was  no  testimony  tending  to  show  where  the  stake 
called  for  was  located,  and  that  consequently  the  true  lino 
was  from  8  to  B  instead  of  to  1,  thus  locating  the  northern 
boundary  of  the  Smallwood  deed  south  of  the  disputed 
land  at  8  to  B  instead  of  along  the  line  I  to  S.  The  sur- 
veyor Wahab  had  testified,  without  objection,  that  while  he 
did  not  know  where  the  Samuel  Weston  house  was  built 
he  knew  where  Bluff  Bay  was,  and  "  the  other  points  called 
for  in  the  Sviallivood  deed  south  of  the  point  Sy  and  from  such 
knowledge  that  the  remaining  lines  of  the  Smallwood  deed  would 
close  up  and  embrace  the  locus  in  quo^  It  does  not  a})pear 
that  the  plaintiff's  counsel  examined  the  surveyor  so  as  to 
test  the  grounds  of  his  opinion  before  the  jury.  Without 
further  inquiry  as  to  the  manner  of  acquiring  a  knowledge 
of  the  location  of  the  remaining  corners  the  jury  might 
fairly  have  drawn  the  inference  that  the  surveyor  knew, 
from  sources  satisfactory  to  him,  where  the  point  of  inter- 
section with  Bluff  Bay  was,  and  had  demonstrated  the  fact, 
by  surveying  and  [dotting,  that  only  a  line  run  south- 
wardly from  1  to  S  would  fill  the  descri{)tion  of  both  calls 
first  *'  with  the  line  of  the  John  (r.  Blount  10,240-acre  sur- 
vev,"  and  then  southwardly  to  the  known  corner  on  the 
bay.     l^pon  this  point  the  Court  refused  i\w  request  of  the 
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I>Iaintiff  to  instruct  the  jury  that  there  whs  no  testimony 
to  show  tlie  location  of  the  stake,  and  instructed  them, 
among  other  tilings,  as  follows : 

"Defendant  contends  that  the  true  location  of  tlie  deed 
calling  for  the  Benson  line  to  his  south-east  corner  of  his  said 
tract,  now  John  Benson's,  runs  from  T  to  7;  then  to  H  ;  then 
to  1  ;  then  along  the  line  of  the  Weston  Long  patent  to  the 
|H)int  8,  and  then  to  close  in  the  hues  of  the  deed,  in  which 
case  it  would  include  the  land  in  controversy. 

"Now,  if  the  jury  are  satisfied,  from  the  evidence,  that 
the  Benson  line  called- for  in  the  Small  wood  deed  runs  to  7, 
to  8,  then  north  to  1,  and  then  along  the  Weston  Long  pat- 
ent to  S;  if  the  point  S  was  the  soutii-t»ast  corner  of  the 
lienson  land  called  for  in  the  Smallwood  deed  and  the  line 
approaching  it  and  called  for  in  such  deed  was  along  the 
Weston  Long  patent  from  1  back  to  8,  to  7  and  then  to  T, 
being  a  known  and  visible  line,  then  the  possession  of 
defendant  in  such  deed  and  in  the  Watson  grant  for  the 
st^'en  consecutive  years  would  mature  their  title  to  such 
boundary. 

*^\nd  this  would  be  true  were  the  said  possession,  was 
the  south  land,  marked  in  jilat,  *Land  in  dispute.'" 

The  Court  here  recited  all  the  evidence,  and  stated  the 
position  of  parties  on  this  point  and  referred  to  call  in  deed 
for  running  easterly  with  the  Blount  line  as  evidence  and 
circumstances  on  location,  telling  the  jury  the  occupation  of 
<lefendant  of  land  in  dispute  since  18(37  was  not  sufficient  to 
ripen  title,  because  of  the  suit  of  plaintiff  in  1876,  and  that 
the  time  from  May  20,  1861,  to  January  1,  1870,  would  not 
l)e  counted. 

The  Judge  evidently  submitted  the  (question  of  location 
to  the  jury  in  view  of  the  surveyer's  testimony  taken  in 
connection  with  the  call  in  the  deed  for  running  with  the 
lino  of  the  Blount  survey,  and  we  think,  for  the  reasons 
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given,  that  there  was  no  error  in  so  (h)ing.  In  addition  to 
the  evidenee  of  Wahab  it  appears  also  that  another  sur- 
veyor, (ieorge  W.  Swindell,  testified  without  objection  that 
Marshall  Swindell  had  pointed  out  the  {)lace  indieated  by 
S  on  the  map  as  a  corner  of  the  Benson  land,  and  this 
tended  to  strengthen  the  other  testimony  offered  to  locate 
the  line  1  to  S.  But  when  it  is  admitted  that  the  Watsoii 
grant  embraced  within  its  limits  the  land  in  dispute,  if  the 
Blount  patent  did  not  include  it,  would  a  j)ossession  of 
seven  years  under  the  Smallwood  deed  and  the  will  of 
Thomas  (Jibbs  as  color  mature  the  title  of  the  defendant  to 
such  ])ortion  of  tlie  territory  covered  by  the  deed  as  was 
included  within  the  lapjiage  on  the  Watson  grant?  It  was 
admitted  that  the  defendant  did  not  occupy  the  land  in  dis- 
pute north  of  tiie  line  T  to  8  before*  1867,  jior  for  the  perioil 
of  twenty-one  years,  when  the  statute  was  running  after 
that  time;  so  that  in  the  contingency  mentioned  the 
<lefendant  must  rely  upon  showing  title  out  of  the  State  by 
the  grant  to  Watson  and  in  hiniself  by  possession  for  seven 
years  un<ler  color  of  title.  If  prior  to  1807  the  plaintiffs 
or  thosi*  under  whom  tliey  claim  were  in  the  actual  posses- 
sion of  any  iH)rtion  of  the  Watson  grant  outside  of  the 
lappage  (which,  if  the  Smallwood  deed  extended  to  the  line 
1  S,  would  be  identical  with  the  locm  In  (jno)  and  the 
defendant  was  in  the  occupation  of  some  portion  of  tlie 
land  embraced  in  the  vSmallwood  deed  but  south  of  the  dis- 
puted land.  th(»  law  would,  while  such  was  the  status,  give 
the  constructive  possession  of  the  entire  lappage  to  tliost* 
holding  under  the  grant,  which  was  the  older  title,  as  it 
would  so  long  as  neither  })arty  entered  and  occupied  under 
his  title.  McLean  v.  Smith,  lOG  N.  C,  172.  ^^f  one  be 
seattMl  on  the  la|)page  and  the  other  not  the  possession  of 
the  whole  interference  is  in  the  former."  McLean  v.  Smith, 
sifjft'd:    miliavh^  v.  Milhr,  7   I  red.,  186.      There  was  evi- 


N.  C.j  FEBRl'ARY  TKRM,  l«i»4.  nr, 

<lence  tending  to  show  that  tlio  defendant  had  entered  upon 
the  lappage  in  18G7  and  had  since  such  entry  occu})ied  and 
cultivated  som(»  portion  of  it  for  more  than  seven  years 
when  the  statute  of  limitations  was  running.  So  long  as 
the  defendant  was  seated  on  it  and  tlie  plaintiff  was  not,  the 
possession  of  tlu*  whole  lapj)age  was  constructively  in  the 
defendant  if  it  was  embraced  in  his  deed,  because  the 
moment  lie  crossed  over  the  plaintiff's  line  his  purpose  to 
claim  adverselv  was  unmistakable  and  his  liabilitv  as  a 
trespasst»r  to  one  having  a  better  title  was  uncjuestionable. 
The  law  therefore  would  attach  the  usual  penalty  for  the 
laches  of  the  plaintiff  in  failing  to  maintain  his  right  by  an 
action.  Williants  v.  Millvr,  supra;  (hhorne  v.  JoltuHon,  65 
N.  C,  2().  If  the  plaintiff  during  the  time  when  the  defend- 
ant so  occupied  the  lappage  had  also  been  seated  on  it,  the 
better  title  would  have  drawn  to  tlie  former  the  constructive 
possession  of  all  of  the  interference  except  so  much  as  was 
embraced  within  the  actual  enclosure  of  tlie  defendant. 
Tntil  the  defendant  crossed  the  south  line  of  the  lai)page, 
however,  and  made  himself  a  trespasser  ujmn  the  territory 
embraced  within  the  Watson  grant  the  plaintiffs  could 
maintain  no  action  against  him,  because  he  might  have 
shown  good  title  up  to  their  line  and  that  he  had  not  ven- 
tured beyond.  Though  as  a  rule  a  man  is  presumed  to 
claim  to  the  outside  boundaries  of  his  paj)er  title  {McLean 
v.  Smithy  fnipra:  Jiuffin  v.  'Overhy,  mitra)^  y^'t  that  pre- 
sumption does  not  disturb  the  constructive  possession 
of  one  holding  by  superior  title.  The  sufficiency  of 
possession  to  mature  title  depends  uj)on  the  liability  of 
the  occupant  to  an  action  of  trespass.  '*This  is  the  test.'' 
^hborite  v.  Johnmn,  supra.  It  would  be  hard  measure  if  the 
defendant  could,  by  a  possession  for  seven  years  south  of 
the  locus  lit  quo,  ac(|uire  title  to  the  lappage,  which  is  the 
locttit  In  quo,  without  incurring  liability  as  a  trespasser  upon 
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it.  Where  the  boundaries  of  two  grants  or  deeds  hip  upon 
each  other  the  constructive  possession  of  his  entire  boun- 
dary remains  in  him  who  has  the  better  title,  even  without 
any  actual  possession  wliatsoever,  until  the  claimant  under 
the  junior  grant  occupies  the  lapi)age.  When  such  claim- 
ant enters  into  the  exclusive  occupation  of  the  interference 
he  extends  his  constructive  possession  to  the  outside  limits 
of  his  deed,  but  if  tlie  grantee  under  the  older  title  seat 
himself  upon  it  at  any  moment  before  tlie  end  of  the  stat- 
utory period,  he  in  turn  extends  his  constructive  possession 
to  the  whole  interference,  except  the  ]>OHiieiii<io  pedis  of  the 
other.  If  the  defendant  had  entered  upon  the  land  in  dis- 
pute and  held  adversely  so  as  to  subject  himself  constantly 
to  an  action  his  title  would  have  matured  in  seven  years, 
since  he  could  have  availed  himself  of  the  plaintiff's  grant 
to  show  title  out  of  the  State.  GilchriM  v.  MiddMon,  107 
N.  (\,  G();^ 

We  think  that  the  learned  Judge  who  tried  the  case  beloM' 
erred  when  he  instructed  the  jury  that  a  possession  south  of 
the  line  8  B  for  seven  years  was  sufficient  to  ripen  defend- 
ant's title  under  the  Smallwood  deed.  It  is  perhaps  well  to 
add,  in  view  of  the  fact  that  the  point  may  be  raised  on 
another  trial,  that  the  map  offered  was  not  competent  as 
evidence  per  se^  but  could  be  used  by  a  witness  under  exami- 
nation to  explain  and  elucidate  his  testimony.  l>obsoti 
v.  Wlmoihant,  101  N.  C,  G4o.  For  the  error  in  the  instruc- 
tion  given  as  to  the  effect  of  a  possession  south  of  the  line 
8  to  B  and  in  refusing  the  instruction  asked  upon  the  same 
subject  a  new  trial  is  granted.  New  Trial. 
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J.  P.  LEA(^H  V.  L.  I>.  JOHNvSON. 

Action  to  Enforce  Cmitract  for  Purchase  of  Laud — Vendor  and 
Vendee — Defective  Title — Judgment  Lieim — Homestead. 

1.  Where  one  contracts  for  the  piirchaBe  of  land  without  any  agreement 

for  a  warranty  of  title  and,  thereafter  and  before  the  execution  of 
a  deed,  encumbrances  are  discovered,  he  cannot  be  compelled  to 
take  the  defective  title  or  to  pay  the  bonds  piven  for  the  price  of 
the  land,  for  an  agreement  to  take  a  deed  without  warranty  is  not 
a  waiver  of  the  right  to  demand  a  clear  title. 

2.  Where  a  homestead  was  allotted  to  a  judgment  debtor  on  judgments 

docketed  in  187.*i-1875,  the  lien  of  the  judgn)enta  was  not  barred 
by  the  lapse  of  time  in  1891. 

Action  on  bonds*  given  by  the  defendant  to  the  plaintitf 
for  the  purchase  of  hind,  tried  before  Slinford,  J.,  and  a 
jury,  at  Fall  Term,  1892,  of  Halifax  Superior  Court. 

There  was  judt^ment  for  the  defendant,  and  plaintiff 
appealed. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Clark. 

3Ir,  ThoiaaH  N.  Hill,  for  plaintifi'  (apj)ellant). 
Mr,  R.  O.  Burton,  for  defendant. 

Clark,  J.:  The  facts  admitted  by  the  parties  or  found 
by  the  jury  are  that  the  plaintiff,  pei*sonally  and  not  as 
agent  for  his  wife,  contracted  to  sell  the  land  to  the  defend- 
ant for  $1,435,  of  which  ?200  was  paid  in  cash.  Bonds 
were  given  by  defendant  for  balance  of  purchase-money, 
plaintiff  giving  him  an  obligation  to  make  a  deed  without 
warranty  on  ])ayment  of  said  bonds.  The  defendant  did 
not  know  that  there  were  judgment  liens  on  the  land,  and 
before  discovering  them  he  paid  in  all  ^oOO  on  the  bonds. 
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After  discovering  sXieh  liens  he  refused  to  pay  more.  There- 
upon plaintiff'  tendered  him  a  deed  executed  by  himself 
and  wife  and  demanded  payment.  The  defendant  having 
refused  to  accept  such  deed  and  pay  the  balance  of  pur- 
chase-money, the  plaintiff  brought  this  action,  in  which 
his  wife  did  not  join.  The  title  to  the  land  was  in  the  wife, 
>;ubject  to  judgment  liens.  The  jury  further  find  that  the 
value  of  the  land  at  the  time  of  the  sale  to  defendant  was 

A  different  principle  applies  in  the  case  of  the  discovery 
of  encumbrances  before  the  execution  of  the  convevauce 
and  afterwards.  This  is  supported  by  an  unbroken  line  of 
decisions.  2  Warvelle  on  Vendors,  94.*5.  The  reason  is 
that  after  the  deed  has  passed  the  vendee  must  rely  on  his 
covenant;  but  before  it  has  j)assed  the  law  will  not  compel 
a  man  to  take  a  defective  title,  especially  when  he  has  not 
contracted  for  any  warranty  or  has  agreed  to  take  the  title 
Avithout  warranty.  Hatchelor  v.  Macon,  67  N.  C.,  181;  Mil- 
lev  v.  Feezor,  82  X.  C,  192;  Haglm  v.  McXider,  90  N.  ('., 
2")2;  Cox  V.  Jerman,  41  N.  C,  o26;  Howard  v.  Kimball,  65 
N.  C,  lt5;  Moih  v.  Caldwell,  45  N.  C,  289;  Castleberry  v. 
Maynard,  95  N.  C,  281;  Kilpatriek  v.  Harris,  62  N.  (\, 
222;   Clanton  v.  Biirgesfi,  17  N.  C,  13. 

Tnle^sS  the  vendee  has  otlierwise  agreed  it  is  his  undoubted 
right  to  demand  a  clear  title.  1  War.,  supra,  315.  That 
the  vendee  agreed  to  take  a  deed  without  warranty  is  not 
a  waiver  of  the  right  to  demand  a  clear  title  ;  on  the  con- 
trary, the  fact  tluit  a  warrantv  in  the  conveyance  is  waived 
is  all  the  stronger  reason  why  the  vendee  sliould  insist 
upon  the  cancellation  of  all  liens  and  encumbrances,  since 
he  will  have  no  warranty  to  fall  back  upon  if  the  title 
>hould  prove  to  be  defective.  The  vendee  in  such  case  is 
not  cut  off  from  his  rights  till  he  has  paid  the  purchase- 
money  and   taken  the  deed.     The   |)laintiff  contracted  to 
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sell  his  own  title.  He  had  none.  He  now  offers  that  of 
his  wife.  He  thus  seeks  to  perfect  a  title,  but  when  he 
does  so  he  must  not  offer  a  defective  one.  Herren  v.  Rich, 
^^  N.  C,  500.  It  is  true  the  defendant  contracted  bv  bond 
to  pay  the  amount  sued  for;  but  the  consideration  is  recited 
to  be  the  conveyance  of  this  land.  The  obligation  on  tlie 
part  of  the  plaintiff  to  execute  a  conveyance  without  war- 
ranty is  not  an  agreement  on  the  part  of  the  defendant  to 
take  a  defective  title.  The  agreement  is  simjdy  that  if  the 
purchase-money  is  paid  and  the  deed  accepted  the  vendee 
shall  have  action  thereafter  against  the  vendor  if  the  title 
shall  prove  defective. 

The  homestead  having  been  allotted,  the  lien  of  the 
judgments  was  not  barred  by  the  lapse  of  time  when  this 
deed  was  tendered  nor  when  this  action  was  tried,  and  the 
amount  of  such  liens  with  interest  and  costs  exceeded  the 
value  of  the  land  as  found  bv  the  jurv. 

No  Error. 


BOYKIX,  CARMER  &  (^O.  v.  W.  J.  MADDREY  &  SON. 

ArreM  and  Ball — Breach  of  Trust — Frandalent  Intent — 

Evidence, 

1.  Where  a  linn  of  merchants  gave  to  manufacturers  of  fertilizers  their 

note  for  a  consignment  of  goods,  agreeing  to  liold  such  goods  or 
the  proceeds  of  the  sale  thereof,  or  the  notes  of  farmere  given  there- 
for, in  trust  for  the  manufacturers,  a  fiduciary  rielation  was  estab- 
lished and  a  violation  of  the  contract  was  a  breach  of  trust  for 
which,  upon  proper  afiidavits  and  the  required  undertaking,  an 
order  of  arrest  could  be  obtained. 

2.  The  intent  with  which  a  breach  of  trust  is  committed  is  immaterial; 

and  hence,  where  in  the  trial  of  an  action  for  a  breach  of  trust 
aided  by  the  ancillary  remedy  of  arrest  and  bail  the  plaintiffs,  in 


90  •  IN  THE  SUPREME  COrRT.  [114 


Boy  KIN  r.  Madurky. 


reply  to  the  testimony  of  defendants  that  they  intended  no  breach 
of  tnist,  were  perniitted  to  introduce  evidence  of  other  breaches  of 
trust  by  tlie  defendants:  Hdd^  tliat  such  evidence  was  harmless, 
and  it«  admission,  upon   the  question  of  intent  only,  ^"as  not 
error. 

3.  Where  members  of  a  firm  assume  a  fiduciary  relation  as  to  property 
committed  to  themj  and  a  misappropriation  is  made  by  one  part- 
ner with  the  knowledge,  connivance  or  assent  of  the  other,  the 
intent  of  the  latter  to  commit  a  breach  of  trust  is  conclusively 
presumed,  for  all  the  purposes  of  arrest  and  bail,  frona  such 
knowledge  and  act 

Action,  tried  at  Spring  1'erm,  189;i,  of  Northamptox 
Superior  Court,  before  Hoke^  J.,  and  a  jury. 

The  defendants  were  held  to  bail  under  an  order  of  arrest 
which  was  granted  on  a  complaint,  used  as  an   affidavit, 
alleging  in  substance  that  the  defendants  contracted  for  the 
j)urchase  of  one  car  load  of  commercial  fertilizer  from  the 
plaintiffs  and    executed    therefor  their   note  for  $416.2.3, 
agreeing  at  the  time,  and  as  a  part  of  said  contract  of  pur- 
chase, that  they  would  deliver  to  the  plaintiffs  on  or  before 
the  tirst  of  May  following  the  notes  of  planters  or  other 
purchasers  to  whom  they  might  sell  sa'id  fertilizer  for  the 
gross  amount  of  sales  to  be  held  by  the  plaintiffs  as  collat- 
eral security  for  the  note  of  $41().2o,  and   that  they  would 
hold  all  of  said  fertilizer,  ns  also  all  proceeds  therefrom, 
in  trust  for  the  i)ayment  of  said  note,  and  that  they  would 
apply  all  proceeds  of  said  fertilizer,  as  collected  by  them, 
to  the  payment  of  said  note,  whether  the  same  should  have 
matured  or  not;  that  the  defendants  refused   to  pay  said 
note,  or  any  ])art  thereof,  and  failed  and  refused  to  deliver 
to  the  plaintiffs  any  notes  of  planters  or  other  purchasers 
of  said  fertilizer,  or  to  account  with  them  in  anv  manner 
for   the  proceeds  of  sales   of  said   fertilizer,  or  to  furnish 
them  with  a  list  of  their  sales  of  the  same  and  their  collec- 
tions; that  the  defendants  sold  said   fertilizer  and  fraudu- 
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lently  applied  the  proceeds  of  sale  to  their  own  use,  and 
refused  to  account  with  the  plaintiff's  for  the  same,  in  vio- 
lation of  the  confidence  and  trust  repose<i  in  them  by  the 
plaintiffs,  and  which  they  assumed,  and  that  the  plaintiff's 
would  not  have  sold  to  the  defendants  said  fertilizer  unless 
they  had  agreed,  as  they  did  do,  to  deliver  to  them  the 
said  notes  of  planters  or  other  purchasers,  and  to  hold  all 
proceeds  of  sale  in  trust  for  the  payment  of  their  said  note 
to  the  plaintiffs. 

The  defendants,  answering  the  complaint,  admitted  the 
contract  as  set  out  in  the  complaint,  but  averred  that  the 
plaintiffs  waived  all  compliance  with  the  terms  of  the  con- 
tract as  regards  the  forwarding  to  them  of  farmers'  notes 
and  of  holding  proceeds  from  all  sales  in  trust;  that  no 
demand  was  made  on  them  for  said  notes  but  once,  and  at 
that  time  they  had  taken  but  few  of  the  notes,  and  so 
informed  the  plaintiffs;  that  the  custom  of  defendants  in 
such  transactions  was  not  to  remit  the  proceeds  from  said 
sales  to  plaintiff's  as  collected,  but  to  cover  the  same  into 
their  general  fund  and  use  in  their  business,  and  when  their 
notes  given  to  close  said  purchase  became  due  to  pay  the 
same  from  any  funds  on  hand;  that  the  plaintiffs  had 
knowledge  of  this  custom;  that  they  gave  their  consent  to 
the  same  and  acquiesced  in  such  a  disposition  of  the  pro-' 
ceeds  from  said  sale  and  notes;  that  no  demand  was  made 
on  them  for  a  list  of  said  sales  until  after  November  2o, 
1S89,  when  they  had  assigned,  and  that  then  these  defend- 
ants had  been  advised  to  take  no  steps  in  the  matter  until 
they  had  copsulted  an  attorney;  that  all  of  said  notes  have 
been  turned  over  to  B.  S.  Gay,  Escj.,  to  be  delivered  to 
plaintiffs  since  such  consultation,  and  all  open  accounts, 
liens  and  mortgages  in  which  sales  of  sucli  guano  are 
included  are  in  the  hands  of  one  S.  X.  Buxton,  assignee  of 
said  defendant  firm.     Thev  denied  that  thev  fraudulentlv 
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applied  the  proceed'?'  from  such  sales  to  their  own  use,  aiul 
as  to  the  delivery  of  said  notes  and  holding  proceeds  in 
trust  they  alleged  that  the  same  was  not  a  material  induce- 
ment to  said  contract,  and  that  in  so  far  as  the  defendants 
may  have  failed  to  comply  with  said,  terms  such  failure 
was  with  the  consent  of  plaintiffs  and  accjuiesced  in  by 
them. 

On  the  trial  the  following  issues  were  submitted  to  the 
jury: 

'*1.  Did  defendants  execute  and  deliver  the  note  to  the 
plaintiffs  as  alleged  in  the  comj)laint? 

''2.  Have  any  ])avments  been  made  bv  .defendants  on 
said  note,  and  in  what  amount,  and  when? 

**3.  What  amount  is  now  due  and  owing  plaintiffs  on 
said  note? 

**4.  Have  defendants,  or  either  of  thcMu,  and  if  so,  which 
one,  embezzled  and  fraudulently  appropriated  to  their  own 
use  property  held  by  them  in  trust  for  plaintiffs,  or  held  by 
them  as  agents,  etc.,  under  the  contract,  and  applicable  to 
payment  of  plaintiffs'  debt?'' 

To  which  issues  the  jury  re.sponded  as  folloxys: 

To  the  first  issue,  "Yes":  to  the  second  issue,  "Yes,  J.'i(), 
at  beginning  of  suit";  to  the  third  issue,  "^»*^87.50  and 
interest";  to  the  fourth  issue,  "Yes,  as  to  W.  ('.  Maddrey." 

Plaintiffs  introduced  the  contract  entered  into  between 
themselves  and  the  defendants  in  reference  to  the  sale  of  the 
fertilizer  furnished  bv  them  to  the  defendants,  and  also  a 
note  for  $416.25,  dated  May  22,  1889,  and  due  November 
15,  1889,  executed  by  defendants  to  plaintiffs,. which  cov- 
ered the  amount  due  for  said  fertilizer. 

The  plaintiffs  next  introduced  the  letters  written  by 
themselves  to  the  defendants  and  the  replies  of  the  defend- 
ants thereto,  from  which  it  apj)eared  that  the  plaintiffs  had, 
from  time  to  time,  urged  the  d(»fendants  to  comply  with 
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said  contract  bv  seudiug  them  the  notes  taken  from  farmers 
for  tlie  sale  of  said  fertilizer,  or  any  cash  collected  from  said 
sales,  and  that  defendants  had  deferred  compliance  by  say- 
ing that  the  farmers  were  so  busy  that  they  had  delayed 
taking  their  notes,  but  would  send  them  forward  as  soon  as 
thev  were  executed. 

Plaintiffs  then  rested. 

Defendant  W.  C.  Maddrev  was  introduced  as  a  witness, 
and  testified : 

That  defendants  did  not  sell  anv  of  said  fertilizer  for  cash, 
but  sold  to  farmers  on  the  idea  that  they  would  give  their 
notes;  the  amounts  were  included  with  supplies  sold  them, 
and  secured  by  mortgages,  liens,  etc. 

That  defendants  made  an  assignment  for  the  benefit  of 
creditors  on  November  29,  1889,  to  S.  N.  Buxton,  trustee, 
who  was  an  uncle  of  the  witness,  in  which  it  was  first  pro- 
vided that  several  judgments  recently  obtained  against  the 
defendants,  amounting  to  about  $3,500,  should  first  be  paid, 
and  the  debts  due  to  Eure,  Farrar  &  Co.,  amounting  to 
about  $3,600,  should  be  paid. 

These  plaintiffs  were  not  secured  in  said  assignment.  Said 
assignment  covered  all  the  property  of  the  firm  and  all  the 
property,  real  and  personal,  of  W.  J.  Maddrey,  including 
all  accounts  and  book  accounts,  and  neither  of  defendants 
retained  any  of  their  homestead  or  personal  property 
exemptions.  The  Sheriff  was  present  with  executions  on 
.^aid  judgments  at  the  time  said  assignment  was  made. 
Witness  further  testified  that  their  assets  at  tlie  time  of  the 
assignment,  consisting  of  debts  due  the  firm  and  the  firm's 
property,  amounted  to  considerably  more  than  tlieir  liabili- 
ties, and  that  in  making  the  assignment  defendants  desired 
to  thereby  gain  time  to  have  the  debts  due  them  collected 
and  to  prevent  their  goods  l)eing  sacrificed  under  a  forced 
sale;  that  he  thought  that  enougli  could  be  collected  to  pay 
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all  their  debts,  and  that  they  could  begin  business  again : 
tliat  Judge  Eure,  the  secured  creditor  therein,  had  prom- 
ised to  advance  the  money  with  which  to  pay  oft*  the  judg- 
ments in  case  they  would  secure  him  in  the  assignment, 
and  that  time  would  then  be  gained  for  collecting  their 
debts,  etc. 

That  witness  had  not  intended  that  anv  of  the  notes  or 
accounts  due  the  plaintiffs  sliould  go  into  the  trustee's 
hands  for  the  general  creditors  preferred,  but  that  they 
should  be  applied  directly  to  i)laintiffs'  debt;  that  the  trus- 
tee had  demanded  all  the  books  and  accounts,  as  well  as 
the  goods,  and  had  taken  charge  of  them ;  that  witness 
thought  trustee  was  entitled  to  them,  but  would  have  to 
account  for  them  as  stated ;  that  afterwards  trustee  deliv- 
ered up  the  guano  notes,  but  not  the  accounts,-  to  witness, 
and  witness  turned  them  over  to  Mr.  (tav,  his  attornev,  to 
be  delivered  to  Mr.  Mason,  attorney  for  plaintiffs;  that 
these  notes  amounted  to  $134  ;  that  this  was  done  after  the 
plaintiffs  brought  this  action.  Witness,  before  the  assign- 
ment, had  collected  some  amounts  from  farmers  for  the 
plaintiffs,  and  had  turned  it  into  his  general  business;  that 
he  had  no  intention  at  that  time,  or  at  any  other  time,  of 
defrauding  plaintiffs,  but  expected  to  pay  off  tlieir  note 
executed  to  plaintiffs  for  the  fertilizer  when  it  should  fall 
due;  that  this  had  been  their  custom  in  dealing  with  other 
fertilizer  companies  for  whom  they  acted  as  agents  upon 
the  same  terms  as  for  the  plaintiffs,  and  that  they  had 
always  paid  up  before  this  year;  that  the  crojis  of  that 
year  were  the  shortest  ever  known,  and  they  made  an  utter 
failure  in  collecting  debts,  in  some*  cases  collecting  not  more 
than  $100  when  $500  was  due,  generally  collecting  about  five 
cents  in  the  dollar,  and  defendants  lost  all  they  had  made. 

Witness  further  testified  that  his  co-defendant,  and  father, 
W.  J.  Maddrey,  had  nothing  to  do  with  the  management 
of  the  business,  except  in  the  way  of  advice. 
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There  was  testimony  of  other  witnesses  that  the  crops  of  . 
the  year  1889  were  the  shortest  ever  known.  S.  N.  Buxton, 
the  trustee,  was  a  large  merchant,  had  been  in  business  for 
several  years,  and  was  a  large  dealer  in  fertilizers,  and 
had  dealt  in  them  on  similar  terms  as  defendants  with 
plaintiffs. 

Defendants'  counsel  proposed  to  ask  him,  as  a  witness 
for  defendants,  if  he  was  in  the  habit  of  paying  over  funds 
received  from  sales  of  fertilizers  before  his  own  note  there- 
for was  due,  and  whether  or  not  he  kept  the  money  received 
from  sales  of  guano  separate  from  his  other  funds  derived 
from  mercantile  business,  with  a  view  to  showing  that  he 
did  not  keep  them  separate,  but  used  them  in  his  general 
business  and  settled  with  the  guano  companies  when  his 
own  note  became  due.  The  Court  refused  to  allow  the 
(juestion  upon  objection,  and  defendants  excepted. 

W.  H.  Ivey  testified,  after  objection  by  defendants,  that 
he  had  paid  a  note  for  $25.60  on  November  f),  1889,  to 
defendants  for  guano  sold  him  by  the  defendants  belonging 
to  the  Walton  &  Whann  Guano  Company.  This  evidence 
was  introduced  by  plaintiffs  upon  the  question  of  intent 
with  a  view  of  showing  a  fraudulent  disposition  of  other 
moneys  under  like  contracts,  the  defendant  \V.  C.  Maddrey 
having  testified  already  that  his  firm  was  selling  fertilizers 
for  said  company  in  1889  under  a  contract  similar  to  that 
between  the  plaintiffs  and  themselves. 

Defendants  objected  to  the  admission  of  this  evidence. 
The  objection  was  overruled,  and  defendants  excepted. 
Ivey  said  he  owed  $200  for  guano  bought  that  year  still 
unpaid. 

Other  and  similar  testimony  upon  the  question  of  intent 
was  admitted  under  the  objection  of  the  defendantvS. 

W.  J.  Maddrey  testified  that  he  took  no  active  part  in 
the  business  and  knew  nothin;:  about  it.     W.  J.  Maddrev 
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admitted  that  he  used  about  $21  worth  on  hi«  individual 
farm,  and  had  not  paid  plaintiffs  for  any  part  thereof; 
that  it  was  charged  to  him  on  the  books  of  the  defendant 
firm.  It  was  in  evidence  bv  W.  ('.  Maddrev  that  about 
$125  of  the  fertilizers  were  sold  for  cash,  and  some  sold  on 
account  and  included  in  liens  given  by  defendants'  custom- 
ers for  advancements  to  be  made. 

The  plaintiffs  asked  in  writing,  in  due  time,  the  follow- 
ing instructions,  which  were  refused,  and  plaintiff's  excepted, 
to-wit: 

''1.  If  the  jury  believe  the  testimony  of  W.  C.  Maddrev, 
they  will  answer  the  fourth  issue,, Yes. 

**2.  The  fact  that  the  year  1889  was  a  bad  croj)  year 
ought  not  to  enter  into  the  consideration  of  the  jury  under 
the  testimony  in  this  case.  (This  prayer  was  asked  in  con- 
sequence of  the  fact  that  defendants'  counsel  had  laid  great 
stress  upon  the  failure  of  the  crops  in  1889  as  the  reason 
why  defendants  failed  to  pay  plaintiffs).  When  the  defend- 
ants entered  into  the  contract  which  has  been  offered  in 
evidence  thev  assumed  a  relation  of  trust  and  confidence 
to  the  plaintiffs,  and  it  was  their  duty  to  hold  the  sales  of 
the  fertilizers  which  they  received  from  the  plaintiff's  in 
trust  for  the  payment  of  the  note  which  ^hey  gave  to  the 
plaintiffs,  and  if  the  jury  shall  find  that  they  have  failed  or 
refused  to  discharge  said  trust  and  confidence,  or  have 
applied  said  sales  to  other  uses,  or  appropriated  them  to 
their  own  use,  then  the  jury  will  answer  the  fourth  issue. 
Yes. 

"4.  That  nothing  (tone  by  the  defendants  since  the  com- 
mencement of  this  action  can  enter  into  their  consideration 
in  arriving  at  their  answer  to  the  fourth  issue. 

"o.  If  the  jury  shall  find  that  the  defendants  were  in 
strained  circumstances,  wliich  soon  ended  in  insolvencv. 
and  the  jury  shall  further  tind  that  while  they  were  in  those 
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strained  circumstances  they  appropriated  the  property 
entrusted  tx)  them  by  the  plaintiffs  to  their  own  use,  then 
the  law  presumes  that  their  intent  was  fraudulent  in  thus 
appropriating  it,  and  they  cannot  be  heard  to  say  that  they 
had  no  intent  by  such  approi)riation  to  defraud  the  plain- 
tiffs." 

The  defendants  asked  the  following  instructions,  which 
were  giVen,  and  i)laintiffs  excepted,  to-wit : 

"  1.  The  plaintiffs  must  allege  and  prove  that  the  money 
was  fraudulently  misappropriated,  and  if  the)'  fail  to  prove 
the  fraudulent  intent  at  the  time  the  monev  was  used  in  the 
general  merchandise  business,  or  otherwise,  then  they  have 
failed  to  make  out  their  case,  and  vou  should  find  the  fourth 
issue.  No. 

"2.*  It  must  be  distinctly  proved  that  the  defendants  have 
acted  with  a  felonious  intent  and  have  made  an  intentional 
wrong  disposal,  indicating  a  design  to  cheat  and  deceive 
the  plaintiffs,  before  the  defendants  can  be  found  guilty  of 
fraudulently  appropriating  any  property  of  plaiiftiffs. 

";5.  If  at  the  time  the  defendants  used  anv  monev  that 
thev  raav  have  collected  for  the  plaintiffs  thev  did  not 
intend  to  defraud  the  plaintiffs,  but  intended  to  use  it  in 
tlieir  business,  and  to  pav  their  notes  when  thev  should 
become  due  to  the  plaintiffs,  then  you  should  find  the 
fourth  issue,  No.'' 

The  Court  further  instructed  the  jury  as  follows,  to-wit: 

'*  The  burden  of  the  fourth  issue  is  upon  the  plaintiffs. 
The  defendants  admit  the  appropriation  to  their  own  busi- 
ness of  so  much  of  the  guano  as  they  sold  for  cash  (about 
f  125),  and  the  question  turns  upon  whether  the  appropria- 
tion, either  here  or  in  making  the  transfer  of  other  assets, 
was  done  w'ith  a  fraudulent  intent." 

Plaintiffs  excepted. 

"  If  such  intent  was  absent  the  mere  misappropriation 
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with  failure  to  repay  would  uot  inculpate,  and  the  answer 
to  issue  four  should  be,  No." 

Plaintiffs  excepted. 

The  jury  found  the  fourth  issue,  **  No,  as  to  W.  J.  Mad- 
drey,''  and  there  was  a  judgment  thereon  vacating  the  order 
of  arrest  as  to  W.  J.  Maddrey,  and  taxing  plaintiffs  with 
costs  incident  to  the  proceedings  in  arrest  as  to  said  W.  J. 
Maddrey. 

Plaintiffs  moved  for  a  venire  de  novo  as  to  W.  J.  Maddrev 
on  the  issue  of  fraud. 

For  alleged  errors  in  admission  of  testimony  and  instruc- 
tions to  the  jury  both  plaintiffs  and  defendants  appealed. 

Measrs,  Thomas  W.  Mason  and  R.  B,  Peebles^  for  plaintiffs. 
Messrs.  Benjamin  S.  Gay  and  W.  H.  Day^  for  deferidants. 

BuRWELL,  J. :  The  plaintiffs  brought  this  action  to  recover 
of  the  defendant  firm,  W.  J.  Maddrey  &  Son,  a  sura  of 
money  that  they  alleged  was  due  to  them  from  defendants, 
and  which  thev  had  refused  to  pav.  What  amount  was  so 
due  to  the  plaintiffs  was  ascertained  at  the  trial  to  the  sat- 
isfaction of  both  parties,  it  seems,  for  no  objection  is  made 
to  the  judgment  rendered  so  far  as  it  declares  the  indebted- 
ness of  defendants  to  plaintiffs.  These  appeals  concern, 
not  the  main  action,  but  the  ancillary  remedy  of  **  arrest 
and  bail,"  the  aid  of  which  the  plaintiffs  invoked  in  order 
the  better  to  secure  the  fruits  of  their  recovery. 

In  Travers  v.  Deaton,  107  N.  C,  500,  it  is  said  of  para- 
graph 2  of  section  291  of  The  Code:  *'This  provision  is 
plain  and  very  comprehensive  in  its  terms  and  purpose. 
It  intends,  certainly,  to  embrace  all  cases  where  the  relation 
of  trust  and  confidence  in  respect  to  money  received  by  or 
personal  property  in  the  possession  of  one  party  for  the 
benefit  of  another  is  raised  and  exists  between  such  parties 
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by  reason  of  their  contract  express  or  implied.  The  pur- 
pose is  to  give  the  more  efficient  remedy  where  the  cause 
of  action  involves  a  breach  of  trust  on  the  part  of  the 
defendant  sustaining  a  fiduciary  relation  to  the  plaintiff." 
In  that  case,  as  well  as  in  the  cases  of  Chemical  Co.  v.  John- 
s(m,  98  N.  C,  123,  and  Powers  v.  Davenport,  101  N.  ('.,  286,  it 
was  decided  that  where  between  the  plaintiff  and  defendant 
there  was  such  a  contract  as  in  this  case  is  admitted  to  exist 
between  the  parties,  a  fiduciary  relation  was  created,  and 
that  a  violation  of  such  a  contract  by  defendants  was  a  breach 
of  trust.  Inasmuch,  then,  as  this  action  is  founded  upon  an 
alleged  violation  of  such  a  contract — a  breach  of  trust — it  fol- 
lows that  the  plaintiffs,  having  made  proper  affidavits  and 
given  the  required  undertaking,  had  a  right  to  an  *' order 
of  arrest "  for  the  defendants. 

According  to  the  provisions  of  section  316  of  Tlie  Code, 
as  amended  by  the  Act  of  1889,  ch.  497,  the  following 
issue  was  submitted  to  the  jury :  **  Have  defendants  or 
either  of  them,  and  if  so,  which  one,  embezzled  and  fraudu- 
lently appropriated  to  their  own  use  property  held  by 
them  in  trust  for  plaintiffs,  or  held  by  them  as  agents,  etc., 
under  the  contract,  and  applicable  to  the  payment  of 
plaintiffs'  debt?"  To  this  issue  the  jury  responded,  "Yes, 
as  to  W.  C.  Maddrey,"  and  the  Court  refused  to  vacate 
the  order  of  arrest  as  to  W.  C.  Maddrey,  and  because  of 
such  refusal  he  appeals  from  that  judgment,  alleging  error 
in  the  admission  of  testimony.  We  will  first  consider  and 
dispose  of  his  appeal. 

The  evidence,  to  the  introduction  of  which  he  objected, 
tended  to  show  that  he  had  conducted  himself,  in  his  deal- 
ings  with  others  towards  whom  he  stood  in  the  same  rela- 
tion as  he  did  towards  the  plaintiffs,  just  as  he  had  done 
toward  them  —  that  he  had  disposed  of  other  property 
besides  that  of  the  plaintiffs  in  violation  of  the  contracts 
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under  whieli  he  held  it  —  that  he  liad  committed  other 
breaches  of  trust  simihir  to.  the  one  charged  against  him 
in  this  action  and  about  the  same  time. 

The  record  discloses  the  fact  that  the  defendants  were 
allowed,  over  the  objection  of  the  plaintiffs,  to  offer  testi- 
mony to  show  tliat,  when  they  did  the  acts  complained  of, 
they  had  no  intent  to  defraud  the  })laintifts ;  and  it  was  in 
reply  to  that  evidence  as  to  intent  that  the  plaintiffs  offered 
the  evidence  to  which  the  defendants  objected.  His  Honor 
admitted  it  for  that  purpose  only,  and  cautioned  the  jury 
to  consider  it  on  that  question  alone. 

If  the  intent  with  which  a  trustee  commits  a  breach  of 
trust  were  at  all  material  in  such  an-  inquiry  as  this, 
authorities  might  be  found  to  sustain  the  ruling  of  which 
this  defendant  complains.  But  we  need  only  say  here  that 
his  intent  was  entirely  immaterial.  The  law  gives  to  a 
plaintiff,  whose  money  or  property  has  been  put  beyond  his 
reach  by  his  agent  or  trustee,  by  an  act  in  violation  of  his 
duty,  the  remedy  of  arrest  and  bail,  tliat  he  may  the  better 
compel  his  unfaithful  agent  or  trustee  to  make  amends  for 
his  unfaithfulness,  and  it  ** turns  a  deaf  ear'*  to  one  who 
would  excuse  himself  by  asserting  that  he  did  not  mean  to 
do  wrong  when  consciously  doing  that  which  was  a  breach 
of  the  trust  reposed  in  him,  or  by  alleging  that  he  honestly 
believed  that  he  would  be  able  to  replace  the  misapplied 
funds,  so  that  no  loss  would  eventually  come  to  the  plain- 
tiff. Doing  such  wrong  is,  in-  such  a  case,  incompatible 
with  meaning  to  do  right.  The  assertion  of  an  intention 
to  re|)lace  the  fund  is  an  admission  of  consciousness  that  its 
use  was  a  misapplication.  Good  intentions  do  not  at  all 
lessen  the  wrongfulness  of  a  breach  of  trust,  or,  rather,  the 
law  will  not  allow  one  to  say  that  he  violated  its  plain  pre- 
(jepts  with  good  intentions.  Therefore,  the  ruling  of  whicJi 
the  defendant  complains  was  harmless. 
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And,  indeed,  so  far  as  the  record  discloses,  there  was  no 
evidence  whatever  introduced  bv  the  defendants  to  show  anv 
cause  for  the  vacating  of  the  order  of  arrest  as  to  W.  C. 
Maddrey.  All  the  evidence  went  to  show  that  he  had  coi?i- 
mitted  a  breach  of  trust,  his  conduct  being  judged  by  the 
principles  established  by  the  cases  cited  above,  which  must 
control  us  in  the  consideration  of  causes  such  as  this  one. 

From  what  has  been  said  it  follows  not  onlv  that  there 
was  no  error  in  that  of  which  tlie  defendants  complain,  but 
also  that  there  was  error  in  that  of  which  the  plaintiffs  com- 
plain— the  vacating  of  the  order  of  arrest  as  to  W.  J. 
Maddrey. 

It  is  true  that  one  partner  cannot  be  arrested  for  the  fraud 
of  his  co-partner  of  which  he  luid  no  knowledge  and  at 
which  he  in  nowise  connived.  McXeely  v.  HayneSj  76  X.  C, 
122.  Hence  if  upon  the  re-trial  of  the  issue  of  fraud  as  to 
W.  J.  Maddrey  it  shall  appear  that  the  breach  of  trust  com- 
mitted bv  the  firm  of  which  he  was  a  member  was  in  fact 
done  by  his  co-partner  without  his  knowledge,  assent  or 
connivance,  then  the  order  should  be  vacated  as  to  him. 
The  firm  of  W.  J.  Maddrev  &  Son  assumed  towards  the 
plaintiffs  a  fiduciary  relation  as  to  the  proi)erty  committed 
to  them  under  this  contract.  Did  W.  J.  Maddrev  know  of 
this  contract?  The  law  presumes  that  he  did.  Did  he 
know  that  the  managing  partner  was  disposing  of  this 
property  and  the  proceeds  of  its  sale  in  a  manner  that  was 
violative  of  its  provisions?  Did  he  assent  to  or  connive  at 
such  conduct?  When  he  joined  his  co-i)artner  in  the  exe- 
cution of  the  assignment  to  S.  N.  Buxton,  trustee,  did  he 
know  or  did  he  have  reasonable  ground  to  believe  that  by 
that  assignment  the  firm  was  transferring  to  that  trustee 
effects  that  should  have  been  applied  to  the  use  of  the 
plaintiffs?  If  he  had  this  knowledge  the  act  of  misappro- 
priation by  his  co-partner  became  his  act,  and  his  intent  to 
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commit  a  breach  of  his  trust  is  conclusively  presumed  for 
all  the  purposes  of  this  remedy  of  arrest  and  bail  from  such 
knowledge  and  such  act. 

The  instruction  which  the  plaintiffs  asked  should  have 
been  given,  while  those  asked  by  defendants  should  have 
been  refused.  It  is  adjudged  that  there  was,  in  the  defend- 
ants' appeal,  no  error.  In  plaintiffs'  appeal  it  is  adjudged 
that  as  to  W.  J.  Maddrev  there  shall  be  a 

New  Trial. 


ELIZABETH  DIXON,  Administratrix  of  J.  P.  Dixon,  v.  W.  E.  , 

ROBBINS  AND  WIFE. 

yiortgage — Privy  Examination  of  Wife  of  Mortgagor — Mart- 
gage  of  Land  Without  Joinder  of  Wife  of  Mortgagor — Home- 
•  stead. 

1.  The  privy  examination  of  a  wife,  as  to  tlie  execution  by  herof  a  deed, 

taken  in  one  county  by  a  Justice  of  the  Peace  resident  in  another 
county,  is  invalid. 

2.  The  privy  examination  of  a  wife  of  a  grantor  of  land  is  not  necessary 

to  bar  the  contingent  right  of  dower  in  land  where  the  marriage 
took  place  in  1857  and  the  land  was  acquired  in  1861. 

3.  A  mortgage  of  lands  I  y  one  indebted  at  the  time  bars  any  homestead 

right  therein  without  the  joinder  and  privy  examination  of  the 
wife,  i  f  the  homestead  had  not  been  allotted  and  there  were  no  dock- 
eted judj^ents  upon  which  the  homestead  could  be  allotted. 

Action  to  foreclose  a  mortgage,  tried  before  Hoke,  J.,  and 
a  jury,  at  Fall  Term,  1893,  of  Wilson  Superior  Court. 

The  defendauts  resisted  the  sale  of  the  lands  couveved 
in  the  mortgage  upon  the  ground  that  the  conveyance  was 
inoperative  because  the  wife  did  not  join  in  the  same. 
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In  response  to  the  issues  submitted  on  the  trial  the  jury 
found  that  the  homestead  in  the  lands  had  not  been  allotted 
when  the  mortgage  was  made ;  that  the  male  defendant 
was  then  embarrassed  with  debts  which  he  has  not  paid 
off;  that  there  was  one  docketed  judgment  against  him  at 
the  time  which  is  now  held  by  the  plaintiff,  who  offers  to 
cancel  the  same ;  that  the  defendants  w^ere  married  in  1857, 
and  that  one  of  the  two  tracts  of  land  conveyed  in  the  mort- 
gage  was  acquired  in  1861,  and  the  other  in  1880;  and 
that  the  Justice  of  the  Peace  who  took  in  Nash  county  the 
privy  examination  of  the  wife  as  to  the  execution  by  her 
of  the  mortgage  was  a  resident  and  Justice  of  the  Peace 
of  Edgecombe  county. 

Judgment  was  rendered  against  both  the  defendants  for 
the  sum  demanded  in  the  complaint  and  for  the  sale  of  the 
lands — the  tract  acquired  in  1861  to  be  sold  free  from  any 
claim  of  homestead,  and  that  acquired  in  1880  to  be  sold 
subject  to  the  contingent  right  of  dower  of  the  fenu  defend- 
ant.    From  this  judgment  the  defendants  appealed. 

« 

Mr.  D.  WorthingtoUy  for  defendants  (appellants). 
No  counsel  contra. 

Clark,  J. :  The  privy  examination  of  the  wife  taken  in 
Nash  county  before  a  Justice  of  the  Peace  of  Edgecombe 
was  invalid.  Williams  v.  Kerr,  113  N.  C,  306,  Ferebee  v. 
Hintoii,  102  N,  C,  99.  The  sixty-five-acre  tract  of  land  was 
acquired  in  1861,  and  the  fifty-acre  tract  in  1880,  while  the 
marriage  was  in  1857.  His  Honor  properly  held  that  no 
privy  examination  was  necessary  to  bar  the  contingent  right 
of  dower  as  to  the  first  tract,  and  that  as  to  the  latter  the 
sale  under  foreclosure  was  to  be  made  subject  to  such  con- 
tingent right.  Castlebury  v.  Maynard,  95  N.  C,  281.  The 
homestead   had  not  been  allotted  in  these  lands  when  the 
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mortgage  was  made,  hence  the  wife's  joinder  in  the  deed 
was  not  necessary  to  bar  the  homestead  right  therein, 
although  the  grantor  was  indebted  at  the  time.  Hughes  v. 
Hodges,  102  N.  ('.,  236.  It  is  true  tliat  decision  hohls  that 
the  conveyance  to  bar  homestead  would  not  be  good  with- 
out the  wife's  signature  and  privy  examination  when  there 
was  a  docketed  judgment  upon  which  the  homestead  could 
be  allotted,  but  here  the  only  docketed  judgment,  when  the 
mortgage  was  executed,  is  held  by  the  mortgagee,  the  plain- 
tiff in  this  action,  who  offers  on  the  trial  to  cancel  said 
judgment.  It  was  doubtless  merely  an  inadvertence  that 
judgment  was  rendered  against  the  wife  personally  for  the 
amount  of  the  debt.  Pippcn  v.  Wchhoh,  74  X.  ('.,  437.  In 
that  respect  the  judgment  must  be  modified. 

Modified  and  Affirmed. 


WALTON  &  WHANN  COMPANY  v.  W.  J.  DAVIS,  Trustee. 

Pledger  of  Note  Secured  hy  Mortgage — liighfs  of,  as  against 
another  similarly  secured  held  hy  the  mortgagee  or  his  irns- 
tee — Assignment  for  Benefit  of  Creditors. 

K.  &  Co.,  holding  ft  mortgage  to  secure  a  note  and  advances  niacie  and  to 
be  made,  tnmsferred  the  note  before  inaturity  to  plaintiff  as  col- 
lateral security,  and  thereafter  made  an  assignment  to  the  defend- 
ant of  all  their  property,  including  the  mortj^ge,  for  the  benefit  of 
creditors.  The  mortgagors  delivered  a  part  of  the  crop  covered  by 
the  mortgage  to  the  defendant,  who  converted  the  same  into  money: 
Ilfld  (1),  that  the  defendant  assignee  in  respect  to  such  transac- 
tion succeeds  only  to  tlie  rights  of  R.  c^  Co.,  his  assignors;  ^(2),  that 
plaintiff,  assignee  of  the  note,  is  entitled  to  have  the  money  applied 
on  the  note  in  preference  to  the  account  for  advances. 
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Controversy  submiited  without  action,  under  sections 
567-569  of  The  Code,  and  heard  before  Hoke,  J.,  at  Fall 
Term,  1893,  of  Wilson  Superior  Court,  upon  an  agreed 
statement  of  facts  substantially  as  follows: 

On  February  16, 1893^  William  Griffin  and  others  executed 
to  M.  Rountree  &  Co.  a  mortgage  whereby  they  conveyed  to 
the  latter,  besides  other  property,  the  crops  to  be  made  dur- 
ing the  year  1893  on  certain  lands  therein  described  to 
secure  said  R.  &  Co.  for  advances  to  be  made  to  the  mort- 
gagors to  enable  them  to  cultivate  a  crop  upon  said  lands, 
and  also  to  secure  a  note  for  $312.91  due  R.  &  Co.  from  the 
mortgagors.  Subsequently  Rountree  &  Co.  indorsed  the 
note  to  the  plaintiff  as  collateral  security  for  certain  indebt- 
edness, and  thereafter  made  a  general  assignment  of  their 
property,  including  accounts  due  them  for  advances,  to  the 
defendant  for  the  benefit  of  creditors.  After  the  assign- 
ment tlfe  Griffins  delivered  to  the  defendant  Davis,  assignee, 
certain  cotton,  part  of  the  crops  covered  by  the  mortgage, 
wliich  the  said  defendant  converted  into  money  and  the 
j)roceeds  of  which  he  holds,  claiming  that  he  has  the  right 
to  apply  the  same  in  part  payment  of  the  account  due  for 
advances.  The  plaintiff,  on  the  contrary,  claims  that  such 
proceeds  should  be  applied  to  the  credit  of  the  note  of 
?312.91. 

His  Honor  held  with  the  plaintiff,  and  the  defendant 
appealed. 

Messrs.  IF.  C,  Miinroc  and  J.  F.  Bndon,  for  plaintiffs. 
Messrs.  Woodard  &  Yarborough]  for  defendant  (appellant). 

Shepherd,  C.  J. :  We  are  entirely  satisfied  that  the 
assignee,  in  respect  to  this  transaction,  succeeds  only  to  the 
rights  of  M.  Rountree  &  Co.,  his  assignors,  and.  that  the 
case  is  to  be  determined  by  the  same  principles  which  would 
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be  applicable  if  there  had  been  no  assignment.  Wallace 
V.  Coheriy  111  N.  C\,  103 ;  Southerland  v.  Freenwnt,  107  N.  C, 
565 ;  Woodruff  v.  Bowles,  104  N.  C,  211.  This  being  so,  we 
are  of  the  opinion  that  the  doctrine  laid  down  in  Whitehead 
V.  Morrill,  108  N.  C,  65,  is  decisive  of  the  question  before 
us  and  fully  sustains  the  ruling  of  the  Court  below.  The 
mortgage  executed  by  the  Griffins  secured  the  payment  of 
a  note  of  $312.91  due  by  them  to  M.  Rountree  &  Co.,  and 
also  advances  to  be  made  by  the  said  firm.  All  of  this 
indebtedness  was  payable  on  the  first  of  November,  1893, 
but  before  thjs  date  the  said  M.  Rountree  &  ('o.  indorsed 
the  note  to  the  plaintiffs,  who  for  the  purposes  of  this  action 
must  be  regarded  as  purchasers  for  value.  By  reason  of 
this  indorsement  the  said  M.  Rountree  &  Co.  became  liable 
to  the  plaintiffs,  and  as  the  other  indebtedness  is  still  in 
their  hands  (or,  what  is  the  same  thing,  in  the  hands  of 
their  assignee)  the  case  very  plainly  falls  within  the  princi- 
ple of  Whitehead  v.  Morrilly  supra.  If  it  be  conceded  that  the 
mortgage  as  to  the  advances  is  to  be  treated  as  an  agricul- 
tural lien  (Tomisend  v.  McKinnon,  98  N.  C,  103),  and  there- 
fore entitled  to  priority  as  against  the  adverse  liens  of  other 
persons,  we  do  not  see  how  this  can  militate  against  the 
conclusion  we  have  reached.  The  amount  of  the  advances 
thus  secured  was,  like  the  note,  due  the  said  Rountree  & 
Co.,  and  as  between  them  and  the  indorsers  of  the  note  its 
payment  was,  upon  the  principle  of  Whitehead's  case 
{HU2)ra),  postponed,  and  it  is  immaterial  whether  it  was  enti- 
tled to  priority  over  the  claims  of  third  parties. 

Affirmed. 
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CITY  NATIONAL  BANK  OF  NORFOLK  v.  J.  R.  BRIDGERS  et  al. 

Certiorari — Intentional  Omission  by  ttie  Judge  of  Irrelevant 

Fads  m  Case  Settled — Practice. 

A  certiorari  will  be  denied  where  it  does  not  appear  that  the  matters 
omitted  from  the  case  settled  are  relevant  to  the  exceptions  pre- 
sented on  appeal  or  were  omitted  by  mistake  or  inadvertence  of 
the  Judge  below,  although  the  latter  is  willing  to  supply  the 
omission. 

Messrs.  J.  W.  Hinsdale,  W.  H.  Day  Aud  Alex,  Stronach,  for 
petitioner. 

Mr.  B.  B,  Peebles,  contra. 

Per  Curiam:  It  appears  that  when  the  Judge  settled 
the  case  on  appeal  he  declined  to  send  up  the  additional 
matters  now  asked  for  by  the  motion  for  certiorari,  and  that 
he  did  this  on  the  ground  that  such  matters  had  no  rele- 
vancy to  the  exceptions  presented  upon  the  appeal.  This 
Court  has  always  discouraged  encumbering  the  record  and 
increasing  the  costs  by  sending  up  irrelevant  and  redundant 
matter.  Durham  v.  Bailroad,  108  X.  C,  404.  It  does  not 
appear  that  the  Judge  has  changed  his  mind,  but  simply 
that  he  will,  as  counsel  insists  on  it,  send  up  the  excluded 
infitter  if  this  Court  desires  it.  When  it  appears  that  mat- 
ter material  and  pertinent  to  the  appeal  has  been  omitted 
from  the  **case  settled  "  bv  the  mistake  or  inadvertence  of 
the  Judge,  and  it  further  appears  that  the  Judge  is  able 
and  willing  to  correct  the  mistake,  the  Court  will  by  cer- 
tiorari give  the  Judge  an  opportunity  to  amend  the  case  on 
appeal.  Boyei'  v.  Teague,  lOB  X.  C,  571.  It  will  not  even 
then  direct  him  to  do  so,  but  merely  give  him  the  oppor- 
tunity.    Clark  V.  Currie,  90  N.  C,  17.     It  is  true  it  appears 
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here,  as  is  essential  {Porter  v.  Railroad,  97  N.  C,  63),  tliat 
the  Judge  is  willing  to  amend  the  case,  but  it  does  not 
appear  that  the  additional  matter  is  material  or  relevant, 
nor  that.it  was  omitted  by  mistake  or  inadvertence  (State  v. 
Sloan,  97  N.  C,  499),  but  the  ccmtrary.  The  cer^iorar/ must 
therefore  be  denied.  Chirk\s  Code,  second  edition,  pp.  049 
and  70(>.  Motion  denied. 


F.  8I'm:RDING  V.  J.  M.  GRIZZARD  AND  T.  T.  GASKIN^^. 
Coiiirad —  Vendor  and  I  ''endce — Option — A  bandonment. 

1.  S.  agreed  to  buy  and  pay  cash  for  certain  tractis  of  timber  land  which 

G.  might  thereafter  contract  for  to  the  extent  of  $4,000,  G.  agree- 
ing to  take  the  same  at  an  advance  of  fifteen  per  cent,  at  the  expira- 
tion of  one  year,  and  in  the  meanwhile  to  cut  and  sell  the  timlx^r: 
Hdd,  that  the  contract  establinhed  between  S.  and  G.  the  relation 
of  vendor  and  cendee  and  was  not  an  option;  the  obligation  being 
mutual,  neither  could  escape  it«  force  without  the  consent  of  the 
other. 

2.  Where  one  party  to  a  contract  relies  upon  a  renunciation  of  it  by  the 

other  the  burden  is  upon  him  to  show  by  positive  and  unequivocal 
proof  not  only  that  the  other  party  abandoned  the  contract  but 
that  he  himself  accepted  the  renunciation. 

Civil  action,  tried  before  Bijnam,  J.,  and  a  jury,  at  Fall 
Term,  1H93,  of  Halifax  Superior  Court.  The  phiintiff 
souglit  to  recover  possession  of  certain  lands  bought  by 
defendant  (laskins  for  him  under  the  contract  set  out  in  the 
complaint,  and  also  to  have  the  rights  of  the  said  defend- 
ant in  said  lands  foreclosed  and  the  appointment  of  a 
receiver,  who  should  sell  the  lands,  betterments,  etc.,  and 
hold  the  -proceeds  subject  to  the  final  adjudication  of  the 
rights  of  the  parties.     The  contract  was  as  follows: 
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"This  contract,  made  and  entered  into  this  23d  day  of 
March,  1891,  between  F.  Sitterding,  of  Richmond,  Virginia, 
of  first  part,  and  T.  T*.  (iaskins,  of  Greenville  county,  Vir- 
ginia, of  second  part,  witnesseth : 

"That  F.  Sitterding  agrees  to  buy  and  pay  cash  for  cer- 
t4iin  tracts  of  timber  adjacent  to  each  other  in  the  county  of 
Halifax,  North  Carolina,  which  the  said  Gaskins  has  or  may 
hereafter  contract  for  to  the  exttot  of  four  thousand  dollars, 
and  that  the  said  Gaskins  agrees  that  at  the  expiration  of 
twelve  months  from  April  1,  1891,  he  will  take  the  said 
tracts  of  tim])er  off  of  his  hands  at  an  advance  of  iifteen 
per  cent,  on  the  price  paid  by  the  said  Sitterding. 

"It  is  agreed  that  Sitterding  shall  have  all-  the  timbered 
lands  purchased  by  him  under  this  contract  thoroughly 
examined,  both  as  to  title  and  quantity  of  timber  estimated 
to  be  on  the  land,  and  that  the  said  Gaskins  shall  pay  for 
all  costs  incurred  in  the  said  examination,  and  also  for  the 
writing  and  recording  of  all  deeds  and  pai>ers  connected 
with  the  transactions. 

"It  is  agreed  that  the  said  Gaskins  may  procex>d  at  once 
to  cut  and  manufacture  said  timber  into  lumber,  provided, 
however,  that  all  of  said  lumber  shall  be  sold  or  handled 
through  A.  L.  Shepherd  &  Co.,  who  shall  deduct  one  dollar 
[)er  thousand  on  each  and  every  thousand  manufactured,  to 
go  as  a  credit  on  whatever  sum  which  may  have  been  paid 
out  by  said  Sitterding,  and  which  shall  go  as  a  credit  on  the 
amount  to  be  paid  by  said  Gaskins  on  first  day  of  April, 
1892. 

"And  it  is  further  agreed  that  so  soon  as  tlie  purchase  of 
timber  has  been  completed  that  this  contract  shall  be 
re-written  so  as  to  give  description  of  the  timber  above 
referred  to. 

"Witness  our  hands  and  seals,  this  7th  day  of  April,  1891. 

"F.  Sitterding,-  [Seal.] 
"T.  T.  Gaskins,  [Seal.]" 


110  IN  THE  SUPREME  COURT.  [114 


SlTTERDlNG   t\    lirRIZZARD. 


The  time  for  the  payment  of  the  purchase-money  by  the 
defendant  Gaskins  was  extended  to  April  1,  1893,  and 
again  to  May,  1893.  Although  large  quantities  of  lumber 
were  shipped  to  Shepherd  &  Co.  no  part  of  the  proceeds 
of  its  sale  wa§  paid  to  the  plaintiff,  who  neither  assented 
to  nor  dissented  from  the  non-payment  of  the  one  dollar 
per  thousand  feet  which  the  contract  provided  should  be 
paid  to  him.  Gaskins  obtained  supplies  and  advancements 
of  money  from  Shepherd  &  Co.,  and  statements  of  his 
account  were  regularly  sent  to  the  defendant,  so  that  he 
knew  that  the  one  dollar  per  thousand  feet  of  lumber  was 
not  paid  to  plaintiff.  In  January,  1893,  plaintiff  wrote  to 
Gaskins  that  the  matters  between  them  could  not  remain 
any  longer  in  an  unsettled  condition,  and  thereupon  defend- 
ant went  to  Richmond,  and,  in  a  conference  between  them 
and  Shepherd  &  Co.,  it  was  agreed  that  the  matters  should 
be  closed  up  by  April  1, 1893,  and  in  case  defendant  should 
not  be  able  to  get  other  parties  to  buy  the  Taflds  his  rights 
under  the  contract  should  be  at  an  end.  On  the  28th  of 
March,  1893,  defendant  wrote  a  letter  to  plaintiff  saying  that 
on  account  of  delays  he  could  not  settle  by  the  first  of  April, 
1893,  and  added,  "  so  I  write  to  say  that  while  I,  of  course, 
consider  the  option  legally  at  an  end  on  April  1,  1893,  I 
beg  that  you  will  permit  me  to  go  on  witli  my  negotiations 
and  make  such  arrangements  to  the  end  that  you  shall, 
before  long,  have  your  money.  I  will  not  cut  another  tree 
after  first  of  April,  but  want  to  go  on  and  saw  up  what 
logs  are  on  the  skidways,  which  will  the  better  enable  me 
to  square  up  with  you  and  Mr.  Shepherd."  To  the  request 
contained  in  the  letter  the  plaintiff  acceded,  being  assured 
that  the  defendant  could  make  his  arrangements  to  settle 
in  a  few  days.  Shortly  thereafter,  without  notice  to  the 
plaintiff,  (xaskins  executed  a  deed  of  trust  to  the  defendant 
(xrizzard,  conveying  his  interest  in  the  lands,  saw-mills, 
tramway,  lumber,  etc. 
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On  the  trial  there  was  verdict  and  judgment  for  the 
defendants,  and  plaintiff  appealed. 

Messrs.  R,  0,  Burton  and  Mullen  &  Daniel,  for  plaintiff 
(appellant). 

Messrs,  Thomas  N.  Hill  and    W.  H.  Day,  for  defendants. 

BuRWELL,  J. :  The  contract  set  out  in  the  second  para- 
graph of  the  complaint,  the  execution  of  which  is  admitted, 
established  between  the  plaintiff  and  the  defendant  Gaskins 
the  relation  of  vendor  and  vendee.  It  is  not  an  "  option."  It 
does  not  provide  that  the  plaintiff  will  convey  if  th^  said 
defendant  elects  to  pay  a  certain  sum  on  or  before  a  certain  day. 
It  binds  both  parties — the  one  to  sell  and  convey,  and  the 
other  to  accept  the  deed  and  pay  for  the  property.  The 
obligation  being  mutual,  neither  can  escape  its  force  with- 
out the  consent  of  the  other.  Time  is  not  of  the  essence  of 
such  a  contract.  The  vendee  thereunder,  in  possession,  has 
the  rights  of  a  mortgagor,  while  those  of  the  vendor  are 
similar  to  the  rights  of  the  mortgagee. 

There  is  no  dispute  about  what  property  is  covered  by 
this  agreement,  and  the  price  is  fixed  by  reference  to  its 
cost,  and  the  latter  is  established  by  the  deed  made  to  the 
plaintiff. 

We  find  in  the  record  no  evidence  sufficient  to  establish 
an  abandonment  of  this  contract  bv  the  defendant  Gaskins. 
What  amounts  to  such  an  abandonment  was  a  matter  of  hiw 
to  be  determined  bv  the  Court.  Dula  v.  Cowles,  7  Jones, 
290.  **The  acts  and  conduct  constituting  such  abandon- 
ment must  be  positive,  unequivocal  and  inconsistent  with 
the  contract."  Fair  v.  Whittinffton,  72  N.  C,  321 ;  Miller 
V.  Pierce,  104  N.  C,  389.  If  the  plaintiff  relied  upon  a 
renunciation  of  the  contract  bv  the  defendant  Gaskins  it 

ft/ 

was  his  dutv  to  make  it  out  unmistakably,  and  also  that 
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he  himself  had  accepted  that  renunciation  and  agreed 
expressly  or  impliedly  to  release  the  defendant  from  his 
obligation.  There  was  some  evidence  that  the  defendant 
considered  that  he  had  only  '^an  option"  to  purchase. 
There  was  no  sufficient  evidence,  we  think,  that  plaintiff 
abandoned  or  waived  any  of  his  rights  under  the  agreement. 
Hence,  both  are  still  bound  by  its  provisions.  The  defend- 
ants insist  that  the  vendee  (iaskins  has  paid  a  part  of  the 
purchase-money.  They  seem  to  concede  that  the  plaintiff 
never  in  fact  received  anv  pavment  either  from  the  hands 
of  CJaskins  or  from  the  hands  of  A.  L.  Shepherd  &  Co.,  an<l 
indeed  there  seems  to  be  no  dispute  about  the  facts  relating 
to  this  part  of  the  controversy,  (iaskins  shipped  to  A.  L. 
Sliepherd  &  Co.  a  large  amount  of  lumber  under  the  c<m- 
tract;  they  did  not  pay  to  the  plaintiff  the  sum  (one  dollar 
for  each  one  thousand  feet)  vvliich  the  contract  provided 
they  should  reserve  for  that  purpose;  the  plaintiff  did  not 
expressly  assent  to  this  nor  did  he  dissent;  Shepherd  &  (\>. 
rendered  statements  to  (iaskins  from  time  to  time  which 
showed  that  they  had  applied  to  his  use  all  the  proceeds  of 
the  lumber,  and  that  thev  had  not  reserved  anv  sum  for 
plaintiff;  he  did  not  object,  though  he  examined  the 
accounts.  We  merelv  state  the  facts  and  our  conclusions 
that  no  payment  whatever  seems  to  have  been  made  to  the 
plaintiff  on  account  of  the  purchase-money. 

From  what  has  been  said  it  follows  that  there  is  reallv  wu 

« 

isslie  of  fact  between  the  parties  as  the  matter  is  presented 
in  the  record  before  us.  The  costs  of  all  the  property 
bought  by  the  plaintiff  under  the  contract  prior  to  April  1, 
1892,  should  be  ascertained.  To  that  amount  should  be 
added  fifteen  per  cent.  The  plaintiff  is  entitled  to  recover 
of  the  defendant  (raskins  that  sum,  with  interest  thereon 
from  April  1,  18J)2,  and  also  whatever  has  been  expended 
by  him  in  j>urcluises  since  that  date,  with  fifteen  per  cent. 


J 
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added,  and  interest  on  the  cost  of  each  purchase  from  its 
date,  and  a  decree  of  sale  sliould  be  entered  and  the  pro- 
ceeds applied  according  to  the  rights  of  the  parties. 

Error. 


P.  I).  B.  ARRINCtTON  v.  J.  p.  ARRIX(4T0N  et  als. 

PrcLciice — Notice  of  Appeal — Time  of  Service. 

1.  Where  appellant's  counsel,  five  days  after  the  adjournment  of  C'ouri, 

mailed  by  registered  letter  notice  of  appeal,  statement  of  case, 
and  copies  and  fees  to  the  Sheriff  of  the  county  at  the  county -seat, 
so  as  to  leave  ample  time  for  service  on  appellee's  counsel,  who 
resided  at  that  place,  the  failure  of  the  Sheriff  to  take  the  notice, 
etc.,  from  the  post-office  until  after  the  ten  days  allowed  for  ser- 
vice cannot  be  imputed  to  the  appellant  as  his  laches. 

2.  In   such  case,  where  the  fiacts  are  not  disputed,  the  case  will   be 

remanded  and  the  appellee  will  be  allowed  five  days  after  the  cer- 
tificate of  this  Court  is  filed  in  the  Court  below  to  file  exceptions  to 
the  appellant's  case  on  appeal  nunc  pro  tunc,  and  in  default  of  an 
agreement  the  Judge  who  tried  the  cau.se- will  settle  the  case. 

Motion  to  dismiss  the  appeal  of  the  defendant  Nancy 
Bunn  from  a  judgment  rendered  in  an  action  tried  before 
Shuford,  J.,  at  Fall  Term,  1893,  of  Vanck  Superior  Court. 

■ 

Messrs.  Battle  &  Mordecaiy  for  api)ollant. 
Mr.  R.  B.  Peebles,  contra. 

* 
Clark,  J. :  The  judgment  was  rendered   at  a  term   of 

VouTt  which  adjourned  June  3,  18J)3.     On  June  H,  1893. 

counsel  for  appellant,  Nancy  Bunn,  caused  notice  of  appeal 

to  be  entered,  and  mailed  from  Rocky  Mount,  by  registered 

letter,  notice  of  appeal  and  statement  of  case  on  appeal, 
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with  copies  and  fees  for  service,  to  the  Sheriff  of  Northamp- 
ton county,  at  Jackson,  the  county-seat.  The  appellees' 
counsel  resided  in  that  town  and  there  was  ample  time  to 
have  served  the  papers  before  the  expiration  of  the  ten 
days,  **  which,  excluding  the  first  day  and  including  the 
last"  {The  Code,  §596),  would  have  expired  13th  June  at 
midnight.  The  ten  days  is  to  be  computed  not  from  the 
day  judgment  was  rendered,  but  from  June  3,  the  day  on 
which  Court  actually  adjourned.  Tan^entine  v.  Railroad, 
92  N.  C,  642 ;  Walker  v.  Scott,  104  N.  C,  481 ;  Clmmblee  v. 
Baker,  95  N.  C,  98;  Worthy  v.  Brady,  91  N.  C,  265.  The 
appellant  was  guilty  of  no  laches.  The  letter  was  properly 
addressed  to  the  Sheriff  at  the  county-seat.  Yeargin  v. 
Wood,  84  N.  C,  326.  It  was  not  the  neglect  of  appellant 
that  the  Sheriff  to  whom  the  letter  was  addressed  did  not 
take  it  out  of  the  office  till  June  17th. 

If  the  facts  were  controverted  the  case  might  be  remanded 
to  the  Judge  below  to  find  the  facts,  but  being  undenied 
it  is  clear  that  no  laches  is  imputable  to  appellant.  The 
case  is  remanded  to  the  Superior  Court  of  Vance  County. 
Following  the  precedent  in  Walker  v.  Scott,  104  N.  C,  481, 
the  appellees  will  be  allowed  five  days  after  the  certifi- 
cate of  this  opinion  is  filed  in  the  office  of  the  Clerk  of 
the  Superior  Court  of  said  county,  to  file  their  exceptions, 
should  they  desire  to  do  so,  to' the  appellant's  case  on 
appeal  nunc  pro  tunc,  and  if  the  parties  cannot  agree  upon 
a  statement  of  the  case  it  will  be  settled  bv  his  Honor  who 
tried  the  case  (Judge  Shuford),  under  the  requirements  of 
The  Code,  §550.  .  Remanded. 
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p.  1>.  B.  ARRINGTON  v.  B.  L.  AND  J.  P.  ARRINGTON,  Executora. 

Practice — Appeal — Counter-case,  sei'vice  of — Settlement  by 

Judge. 

1.  Where  appellant's  caee  on  appeal  was  served  within  the  time  pre- 

scribed on  the  appellee,  who  thereupon  mailed  his  counter-case, 
with  fees,  to  the  Sheriff  of  the  county  where  appellant's  counsel 
resided,  and  the  Sheriff,  in  due  course  of  mail,  should  have 
received  it  in  time  to  serve,  but  did  not  take  it  from  the  poet-office 
until  too  late,  no  laches  can  be  im])uted  to  the  appellee. 

2.  Where  appellant's  failure  to  send  appellee's  counter-case  to  the  Judge 

to  settle  was  caused  by  the  fact  that  it  was  served  too  late  the  case 
will  be  remanded  to  the  Judge  for  settlement. 

This  was  an  appeal  by  defendants  S.  L.  and  J.  C.  Arring- 
ton from  a  judgment  of  the  Superior  Court  of  Vance 
County  rendered  in  an  action  tried  at  Fall  Term,  1893, 
before  Shufordf  J. 

Mr.  R,  B.  Peebles,  for  appellants. 
Messrs.  Battle  &  Mordecai,  contra. 

Clark,  J. :  Let  it  be  conceded  that  the  agreement  to 
extend  time  to  serve  case  and  counter-case^  on  appeal  applied 
only  if  the  judgment  had  been  rendered  in  vacation.  The 
appellants'  case  on  appeal  was  served  on  appellee's  counsel 
on  June  10,  1893,  within  the  regulation  ten  days  after 
adjournment  of  the  term  at  which  the  judgment  was  ren- 
dered. On  June  12,  1893,  the  said  statement  of  case  with 
appellee's  exceptions  thereto,  with  copies  and  fees,  was 
mailed  by  appellee's  counsel  to  the  Sheriff  of  Northampton 
county,  in  which  appellants'  counsel  resided,  m  a  registered 
letter  addressed  to  .said  Sheriff  at  the  county-seat.  This 
was  the  official  residence  of  the  Sheriff,  and  in  due  course 
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of  mail  lie  should  have  received  the  letter  in  ample  time 
to  have  served  the  papers  personally  on  appellants'  counsel 
or  by  leaving  the  same  at  his  office  or  residence  {The  Code, 
§597  (1);  State  v.  Pi-ice,  110  X.  (\,  599)  within  the  statutory 
five  da  vs.  Bv  some  chance  the  Sherift'  did  not  take  the 
papers  out  of  the  office  at  Jackson  till  June  17th.  Here 
there  was  no  laches  on  tlie  part  of  the  appellee.  Yeargin 
V.  Wood,  84  N.  ('.,326;  Walker  v.  Scott,  104  N.  C,  481. 
Ordinarilv,  if  on  receij)t  of  ap})ellee's  counter-case  appel- 
lant does  not  send  the  case  to  the  Judge  to  settle,  he  will 
he  taken  to  have  accepted  the  ap})ellee's  modifications  of 
the  case.  Rmsell  v.  Davis,  99  N.  U.,  115.  But  here  the 
appellant's  failure  to  do  so  was  caused  by  his  bona  fide  con- 
tention that  ajipellee's  exceptions  were  served  too  late. 
Hence  the  case  will  be  remanded  "  to  be  settled  bv  the 
Judge  who  tried  the  cause."  Rmsell  v.  Koonce,  102  N.  C, 
485;  iMifchell  v.  Haggard,  105  N.  C,  178. 

Remanded. 


PATTIE  I).  H.  ARRINIITOX  v.  W.  .11.  AKRIXGTON. 

Action  for  the  liecovery  of  Land — Pleading — Proof — Husband 

and  Wife — Presumption  of  Gift. 

1 .  Where  the  complaint  in  an  action  to  recover  land  alleges  title  and  rijjrht 
of  possession  in  the  plaintiff,  proof  that  plaintiO*  is  the  owner  of 
the  equity  of  redemption  in  the  land  will  permit  a  recover)-  as 
against  a  mere  tresi)asser. 

'2.  Where  a  hnshand  with  his  own  money  purchases  and  improves  land, 
])uttin<2:  the  title  in  the  wife,  there  is  no  resulting  trust  in  favor  of 
the  hushand,  but  a  jfift  to  the  wife,  both  of  the  land  and  the 
improvements,  is  presumed  from  the  relation  of  the  parties. 

.'!.  In  an  action  to  recover  land  the  plaintiff  must  have  the  riglit  to  the 
pos.session  not  only  at  the  institution  of  the  suit  but  at  the  time  of 
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the  trial  also;,  hence,  in  the  trial  of  such  an  action,  where  it 
appeared  that  the  plaintiff  had  at  the  commencement  of  the  action 
only  an  equity  of  redemjition  in  the  land,  it  was  error- to  exclude 
testimony  tending  to  show  that  between  the  commencement  of  the 
action  and  the  trial  the  plaintift'  had  .lost  her  equitable  title. 

Action  to  recover  j)ossessioii  of  land,  coiiinuuiced  iii 
Wavne  county  and  removed  bv  consent  to  Nash,  where  it 
was  heard  at  the  November  Term  of  the  Superior  Court, 
189»*^,  before  HokCy  /,  and  a  jury.  There  was  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Mesifrs.  F.  S.  Spruill  and  E.  W.  Timherlnkc,  for  defendant 
(appellant). 

No  counsel  contra. 

BuRWELL,  J. :  It  appears  from  the  pleadings  and  the 
•*c^se  on  appear'  that  there  is  little  or  no  dispute  between 
the  parties  about  the  facts  upon  which  each  of  them  claims 
the  land  described  in  the  complaint. 

In  1875  the  plaintift*  was  the  wife  of  the  defendant.  In 
1880,  in  the  State  of  Illinois,  she  was  divorced  from  him  a 
vinculo  matrimonii.  In  July,  1891,  she  brought  this  action 
to  recover  the  land  id  controversy,  of  which  the  defendant 
had  pos.session.  It  comprised  two  tracts,  one  containing 
one  and  one-half  acres  and  the  other  three  and  one-half 
acres.  On  the  first  tract  the  defendant  had  put  houses  and 
other  improvements  to  the  value  of  about  $1,600.  This 
was  done  while  the  plaintiff  was  his  wife. 

The  defendant  testified  that  he  bought  both  of  the  tracts; 
that  he  paid  for  the  first  named  tract  with  ''funds  of  his 
wife,  or  which  came  from  her  estate,"  which  money  he  said 
was  his  own  jure  mariti,  he  and  she  having  married  i)efore 
1868.  The  second  tract  he  paid  for  with  his  own  money. 
The  title  to  these  lands  was  made  to  plaintiff  in  fee-sim[)le, 
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and  the  defendant's  explanation  of  this  fact  is:  "The 
money  came  by  her,  and  for  this  reason  I  caused  title  to  be 
made  to  my  wife  as  a  home  for  us  both/'  There  was  no 
contradiction  of  this  evidence. 

It  appeared  on  the  trial  that  on  the  6th  day  of  Novem- 
ber, 1890,  the  plaintiff  had  executed  a  mortgage  to  W.  J. 
Harris  and  J.  W.  Crowell,  which  was  duly  registered  on 
November  11, 1890.  This  deed  conveyed  to  the  mortgagees 
the  first  or  one  and  one-half  aero  tract  to  secure  the  pay- 
ment of  a  note  for  fifty-two  dollars  due  January  1,  1891, 
and  contained  the  usual  power  of  sale  in  case  of  default. 

Three  of  the  contentions  of  the  defendant  mav  here  be 
disposed  of: 

1.  The  mortgage  to  Harris  and  Crowell  being  unsatisfied 
when  this  action  was  brought,  the  plaintiff  had  only  an 
equitable  title  to  the  land  thereby  conveyed.  But  she 
could  recover  upon  it  according  to  the  well-settled  rule  in 
this  State.  Condry  v.  Cheshhe,  88  N.  C,  375.  In  her 
complaint  she  alleged  title  and  'right  of  possession,  and 
proof  that  she  was  the  owner  of  the  equity  of  redemption 
would  be  admissible  under  such  allegations  against  a  tres- 
passer. More  specific  pleadings  are  necessary  to  recover 
upon  an  c(iuitable  title  in  certain  cases,  and  the  rule  as  to 
that  is  stated  in  Geer  v.  Geer,  109  N.  C,  679.  His  Honor 
therefore  properly  ruled  that  the  plaintiff,  though  she  was 
the  owner  only  of  the  equity  of  redem[)tion,  could  recover 
of  the  defendant,  who,  as  far  as  appeared,  was  a  mere  tres- 
passer, not  claiming  the  legal  title  or  that  he  held  under 
the  owners  of  that  title. 

2.  It  was  also  properly  held  that  there  was  nothing  what- 
ever to  support  the  contention  of  the  defendant  that  the 
I)laintiff  and  her  heirs  had  been  invested  with  the  title  to 
the  land  in  dispute  to  hold  it  in  trust  for  the  defendant  and 
his  heirs,  or  for  the  plaintiff  and  defendant  jointly.     For, 
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while  it  is  true  that  when  the  title  to  land  is  taken  to  one 
person  and  the  purchase  is  paid  by  another  there  is  as  a 
general  rule  a  resulting  trust  in  favor  of  the  latter,  that 
doctrine  has  no  application  where,  as  here,  a  husband  pur- 
chases land  and  pays  for  it,  but  puts  the  title  in  his  wife. 
In  such  case  the  wife  holds  the  land  as  a  gift  and  not  in 
trust.  This  is  presumed  from  the  relation  of  the  parties. 
There  was  nothing  here  to  rebut  that  presumption  or  in 
auvwise  to  restrict  the  effect  of  the  deeds  made  to  her. 

3.  Improvements  put  by  the  husband  on  his  wife's  land 
must  also,  and  for  the  same  reason,  be  considered  as  a  gift 
from  her  to  him.  It  was  properh''  held  that  the  value  of 
such  improvements  was  not  chargeable  on  the  defendant's 
land. 

We  come  now  to  the  consideration  of  the  defendant's 
exception  to  the  exclusion  of  testimony  offered  by  him  to 
show  that  default  had  been  made  by  plaintiff  in  the  pay- 
ment of  the  note  secured  by  the  mortgage  hereinbefore 
mentioned ;  that  pursuant  to  the  terms  of  that  mortgage 
a  sale  of  the  first  or  one  and  one-half  acre  tract  was  made 
on  the  first  day  of  August,  1892,  when  one  Green  became 
the  purchaser  and  a  deed  was  made  to  him,  it  being  admit- 
ted, as  stated  in  the  case,  that  **  the  mortgage  and  deed  are 
in  due  form ;  that  the  notice  was  given  and  the  sale  made 
afler  due  compliance  with  the  requirements  of  the  statute 
and  the  provisions  of  the  mortgage." 

The  facts  that  he  thus  offered  to  show  were  set  out  in  the 
defendant's  answer  which,  owing  to  some  delay  in  the  filing 
of  the  pleadings,  seems  not  to  have  been  made  until  after 
August,  1892,  the  date  of  the  alleged  sale. 

The  evidence  which  had  been  admitted — the  mortgage 
of  1890 — showed  that  when  the  plaintiff  began  her  action 
she  did  not  have  the  legal  title  to  the  one  and  one-half 
acre  tract  but  only  an  equitable  title  thereto,  to-wit,  an 
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equity  of  redemption.  The  proffered  and  excluded  evi- 
dence tended  to  show  that  the  plaintiff,  between  the  com- 
mencement of  the  action  and  the  trial,  had  lost  her  equita- 
able  title  and  then  had  no  right  whatever  to  the  possession 
of  that  tract.  It  should  not  have  been  excluded,  for  in  an 
action  to  recover  land  the  rule  is  that  the  plaintiff  must 
have  the  right  to  the  possession  not  only  at  the  institution 
of  the  suit  but  at  the  time  .of  trial  also.  This  is  said  bv 
Lawson  (Rights  &  R.,  Vol.  VII,  sec.  3708)  to  be  almost  the 
universal  rule,  the  only  exception  thereto  being  in  Vermont, 
as  he  siiys  in  his  note  referring  to  Edgerton  v.  Clark,  20  Vt., 
264.  That  case  does  not  sustain  the  statement  of  the 
learned  author  that  it  is  an  exception  to  the  rule.  It  only 
decides  that  a  plaintiff  in  such  an  action,  who  has  title  to 
the  deinanded  premises  at  the  commencement  of  his  suit, 
and  at  the  time  of  trial,  is  not  precluded  from  recovering 
by  the  fact  that  there  has  been  an  intervening  period  during 
which  he  has  bv  his  own  acts  been  divested  of  all  title.     It 

has  been  repeatedlv  decided  bv  this  Court  that,  in  such 

It.'  ' 

actions  as  this,  damages  are  recoverable  up  to  the  time  of  the 
trial,  and  not  only  to  the  beginning  of  the  suit,  as  under  the 
former  practice.  Pearsonx.  CaiT,  97  N.  C,  194.  This  rule 
would  seem  to  ret^uire  the  admission  of  such  evidence  as 
the  defendant  tendered,  and  which  was  excluded,  for  the 
plaintiff  would  surely  not  be  entitled  to  damages  on  account 
of  the  unlawful  withholding  possession  of  this  tract  for  a 
time  bevond  the  duration  of  her  own  title  to  it.  Because 
of  the  exclusion  of  this  evidence  there  must  be  a 

New  Trial. 
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L.  B.  ALLEN  v.  P.  ALLEX  et  als. 
Action  for  the  Recovery  of  Land-T-Equitable  Defences — Issues. 

1.  In  the  trial  of  an  action  it  is  the  duty  of  tbf  Judjje  to  submit  such. 

issues  arising  on  the  pleadinf^  as  will  present  the  whole  matter  in 
controversy  and  allow  the  introduction  of  all  material  evidence, 
and  on  the  responses  to  which  the  Court  will  be  able  to  pronounce 
judgment  on  the  merits. 

2.  WTiere,  in  an  action  for  the  recovery  of  land,  the  answer  of  the 

defendants  set  up  equities  on  which  substantial  relief  was. 
demanded,  and  the  plaintiff,  in  his  reply,  admitted  a  contract 
between  himself  and  defendant's  intestate  for  a  sale  of  the  land 
to  the  latter,  and  an  interchange  of  a  bond  for  the  purchase- 
money  and  a  bond  for  title,  and  averred  his  willingness  to  maVe. 
title  upon  the  payment  of  the  bond  for  the  purchase-money,  which 
defendants  alleged  had  been  paid  in  full:  //>/(/,  that  it  was  not 
error  to  refuse  to  submit  issues  tendered  by  the  plaintiff  having^ 
no  reference  to  the  equities  set  up,  but  the  Court  projierly  sub- 
mitted such  as  directed  the  attention  of  the  jury  to  the  question 
whether  the  purchase-money  had  been  paid  in  full  or  in  part. 

3.  Where,  on  the  trial  of  an  action,  testimony  prejudicial  to  the  one 

side  or  the  other  is  admitted  but  is  withdrawn  from  the  jury  with 
all  necessar}'  cautions  and  no  injury  could  have  resulted  from  it» 
introduction,  a  new  trial  will  not  be  granted. 

4.  A  bond  to  plaintiff  by  defendant's  intestate  found  among  the  latter's 

papers,  purporting  to  l;e  for  a  balance  due  on  the  price  of  land,^ 
and  containing  a  statement  that  upon  its  payment  the  payee 
should  execute  a  deed  to  the  maker,  was  admissible  to  prove  pay-' 
ment,  to  the  extent  of  the  amount  of  the  note,  of  an  earlier  and 
larger  bond  given  for  the  price  of  the  land,  when  accompanied  by 
evidenc>e  of  its  presentment  to  plnintiff  and  of  his  declarations 
that  the  land  had  been  paid  for  and  that  a  credit  indorsed  on  the 
note  was  a  payment  on  the  land,  together  with  evidence  that  there 
was  only  one  land  transaction,  although  the  description  or  the 
land  in  the  bond  so  found  was  insufficient. 

This  was  a  civil  action,  tried  at  October  Term,  IH^Xl,  of 
Vance  Superior  Court,  before  Hokej  ./.,  and  a  jury. 


1 
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To  condense  the  pleadings  as  far  as  practicable:  The 
plaintiff  brought  his  action  against  the  widow  and  heirs  of 
D.  S.  Allen,  alleging  title  and  seeking  to  recover  possession 
of  the  tract  of  land  described  in  the  complaint.  He  further 
alleges  that  said  land  formerly  belonged  to  one  J.  J.  Hayes, 
and  was  purchased  from  him  by  plaintiff  and  D.  S.  Allen 
jointly,  in  1869,  for  $2,000,  and  that  plaintiff  subsequently 
bought  the  interest  of  D.  S.  Allen  in  said  land,  and  that, 
after  the  death  of  J.  J.  Hayes,  his  administratrix,  at  the 
request  of  D.  S.  Allen,  executed  and  delivered  a  deed  for  the 
land  in  fee-simple  to  plaintiff,  said  deed  having  been  drawn 
and  witnessed  by  said  D.  S.  Allen ;  and  plaintiff  demands 
judgment  that  he  is  the  owner  in  fee-simple  and  entitled 
to  immediate  possession  of  the  land,  and  if  necessary  that 
the  heirs  of  J.  J.  Hayes  be  made  parties  and  decreed  to 
make  title  to  him  ;  and  for  such  other  relief,  etc. 

Defendants  admit  possession  in  themselves  and  deny 
that  the  same  is  wrongful;  they  admit  the  joint  purchase 
of  the  land  from  J.  J.  Hayes,  the  death  of  Hayes,  and  the 
execution  of  the  deed  to  plaintiff  by  the  administratrix, 
but  they  deny  her  right  to  make  a  valid  conveyance  of 
the  same;  they  aver  that  D.  S.  Allen  paid  at  least  half  of 
the  purchase-money  for  the  land — a  part  of  the  same  to 
the  administratrix — and  they  deny  that  he  sold  his  inter- 
est in  the  same  to  plaintiff;  they  aver  that  Allen  used 
|1,00()  of  his  wife's  money  in  payment  for  the  same,  and 
aver  that  the  deed  was  made  to  plaintiff  that  he  might 
hold  the  land  as  security  for  the  payment  by  Allen  to 
plaintiff  of  the  price  of  plaintiff's  interest  in  the  land 
which  Allen  bought  from  plaintiff,  and  that  Allen  in  his 
life-time  fully  i)aid  to  plaintiff  the  said  price;  they  claim 
the  right  to  have  a  deed  from  the  heirs  of  J.  J.  Hayes,  or  if 
the  deed  from  Hayes'  administratrix  conveyed  title  to 
plaintiff  Ihey  assert  their  right  to  a  conveyance  in  fee-sini- 
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pie  of  the  whole  tract  from  him,  and  they  ask  that  if  nec- 
essary the  heirs  of  Hayes  be  made  parties  and  decreed  to 
make  title  to  defendants. 

Plaintiff  in  his  reply  denies  the  payment  by  Allen  of 
one-half  the  purchase-money  with  his  own  funds  or  with  the 
funds  of  his  wife,  and  denies  the  allegations  of  the  com- 
plaint as  to  the  equities  set  up  that  plaintiff  holds  the  land 
in  trust  for  them.  He  proceeds :  **  But  plaintiff  admits  and 
alleges  that  on  March  15,  1874,  he  contracted  to  sell  to 
said  D.  S.  Allen  the  said  tract  of  land,  with  the  stock  on 
it,  at  the  price  of  $2,944.62,  and  obligated  himself  in  writ- 
ing to  convey  the  land  to  said  Allen  in  fee  whenever  Allen 
should  pay  to  him  said  sum,  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum  from  the  first  day  of 
January,  1875;  and  plaintiff  further  avers  that  on  said 
March  15, 1874,  said  Allen  executed  and  delivered  to  plain- 
tiff his  (said  Allen's)  bond,  whereby  and  wherein  he  prom- 
ised to  pay  to  plaintiff  the  said  sum  and  interest  as  afore- 
said for  said  land  and  stock,''  describing  the  land  and 
offering  to  produce  the  bond.  "And  plaintiff  says  that  he 
is  now  willing  and  has  at  all  times  since  the  execution  of 
said  bond  by  himself  and  D.  S.  Allen  been  willing  and 
readv  to  convev  to  Allen  in  fee  said  tract  of  land  upon  his 
paying  to  him  said  sum  of  $2, 944.62  and  interest  as  afore- 
said.'' 

Defendants  denied  the  execution  of  the  $2,944. 62  note 
and  bond,  and  alleged  that  if  said  note  and  bond  were 
ever  executed  the  same  has  long  ago  been  paid  and  sat- 
isfied. 

After  the  pleadings  were  read  the  plaintiff  tendered  the 
following  issues,  and  excepted  because  the  same  were  not 
submitted  to  the  lurv : 

"  1.  Is  plaintiff  the  owner  in  fee  and  entitled  to  posses- 
sion of  the  land  described  in  the  complaint? 
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**  2.  Are  defendants  in  the  unlawful  and  wrongful  pos- 
session of  the  land,  and  do  they  wrongfully  withhold  pos- 
session from  i)laintTff  ? 

'*3.  What  damages  has  plaintiff  sustained  by  reason  of 
defendants'  withholding   the  possession  from   plaintiff? '' 

Defendants  also  tendered  issues  which  were  not  submit- 
ted, and  his  Honor  prepared  numerous  issues,  as  apparently 
necessary  from  the  pleadings,  and  stated  that  he  would 
proceed  with  the  trial  of  the  cause  and  frame  the  issues 
later  on,  or  when  the  evidence  was  in,  and  which  appeared 
then  to  be  retjuired.     There  was  no  objection  to  this  course. 

The  plaintiff  proved  the  handwriting  of  D.  S.  Allen, 
and  offered  in  evidence  the  following  bond: 

''  $2,944.62.  With  interest  at  eight  per  cent,  from  the 
first  day  of  January,  1875,  I  promise  to  pay  L,  B.  Alien 
twentv-nine  hundred  and  forty-four  dollars  and  sixtv-two 
cents,  it  being  due  for  laud  and  stock,  etc.,  said  land  lying 
and  being  in  the  county  of  Franklin,  and  situated  on  either 
Hide  of  Lynch\s  creek,  adjoining  the  lands  of  J.  W.  Young, 
Paul  Jenkins  and  others,  and  containing  three  hundred 
and  forty  acres,  more  or  less. 

*' Witness  my  hand  and  seal,  March  15,  1874. 

^M).  S.  Allen,  [Seal.]'' 

Upon  which  were  indorsed  many  payments. 

The  plaintiff  then  offered  in  evidence  a  bond  of  L.  B. 
Allen  to  I).  S.  Allen,  dated  March  15,  1874,  to  convey  land 
as  follows : 

"This  obligates  me  to  render  to  D.  S.  Allen  a  lawful 
deed  to  a  certain  tract  of  land  in  Franklin  countv,  on 
lAMH'h's  creek,  on  which  D.  S.  Allen  now  resides,  when  he 
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shall   liquidate  a  bond  of  $2,944.62  which  I  have  of  this 
date  given  for  said  laud,  etc.,  and  describing  said  laud. 
"Given  under  my  hand  and  seal,  March  15,  1874. 

"L.  B.  Allen,  [Seal.] '^ 

The  witness,  L.  B.  Allen,  on  cross-examination,  said  he 
had  the  above  bond  in  liis  possession  in  May,  1892,  and 
brought  it  to  Henderson  and  had  same  registered,  and  paid 
fees  for  it. 

On  re-direct  examination  plaintiff^s  counsel  asked  wit- 
ness how  the  bond  above  mentioned  came  into  his  posses- 
sion, intending  thereby  to  show  a  transaction  between  wit- 
ness and  D.  S.  Allen,  who  is  dead. 

Defendants'  counsel  objected  to  the  question.  Objection 
sustained,  and  plaintiff  excepted. 

The  witness  testified  that  the  bodv  of  the  bond  was  in  tin* 
handwriting  of  D.  8.  Allen,  and  that  it  had  no  subscribing 
witness. 

Plaintiff's  counsel  proposed  to  prove  by  this  witness  that 
the  land  referred  to  in  the  bond  for  title  was  the  same  land 
described  in  D.  S.  Allen*s  obligation. 

Defendants  objected.  Objection  sustained,  and  plaintiff 
excepted. 

The  witness  testified  that  a  fair  annual  rental  value  for 
the  land  was  $250. 

The  plaintiff  then  introduced  a  deed  from  Arabella 
Hayes,  administratrix  of  J.  J.  Hayes,  deceased,  dated  12th 
November,  1874,  to  L.  B.  Allen,  for  the  land  in  dispute, 
but'  not  necessary  to  be  set  out. 

The  plaintiff  here  rested  his  case,  and  the  defendants 
introduced  evidence  as  follows: 

Mrs.  R.  P.  Cook:  "I  am  a  daughter  of  J.  J.  Haj'es;  he 
died  9th  April,  1872;  knew  Mr.  D.  S.  Allen  very  well; 
did  not  know  L.  B.  Allen  verv  well;  knew  about  the  land 
trade." 
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The  J.  J.  Hayes  bond  was  shown  to  witness  by  defendant 
and  identified  by  her. 

Plaintiff  objected  to  the  evidence  of  Mrs.  Cook  tending 
to  show  how  or  in  what  manner  or  in  what  proportion  the 
Aliens  had  made  the  original  payments  for  said  land  prior 
to  the  execution  of  the  deed  from  the  administrator  of 
Hayes,  contending  that  by  the  execution  of  the  $2,944.62 
bond  the  defendants  were  estopped  from  questioning  plain- 
tiff's title. 

The.  Court  held  that  this  would  be  a  correct  position  if 
the  execution  of  the  bond  were  established,  but  if  such 
execution  were  not  established  the  evidence  would  be  per- 
tinent on  the  third  and  fourth  issues,  as  then  prepared. 

Evidence  admitted  for  this  purpose,  and  plaintiffs 
excepted.  Plaintiff  excepted  to  the  evidence  offered  on  the 
same  ground,  whenever  offered  in  case  in  evidence  of  J*.  J. 
Haves  and  of  Gill,  and  wherever  offered. 

Mrs.  Cook  then  testified  at  length  as  to  the  purchase  of 
and  payment  for  the  land  by  plaintiff  and  I).  S.  Allen,  and 
as  to  declarations  of  plaintiff  to  the  effect  that  Allen  owned 
half  and  was  going  to  buy  the  other  half  of  the  land  from 
him. 

I).  H.  Gill  testified  for  defendant:  "I  showed  plaintiff 
the  note  dated  March  22,  1874.  He  said  the  note  was  all 
right,  and  was  given  for  the  purpose  it  expressed ;  also  said 
same  about  the  payments,  and  said  note  was  all  right.  He 
said  this  note  was  taken  up  and  the  note  for  $2,944.62 
given  in  its  place;  and  after  I  called  his  attention  to  the 
fact  that  the  note  for  $2,944.62  was  the  oldest  he  asked 
for  the  note.  He  and  his  wife  then  went  out,  and  when 
he  came  back  he  denied  knowing  anything  about  the  note. 
I  was  administrator  of  D.  S.  Allen,  and  had  gone  to  plain- 
tiff to  see  liim  about  the  matter.  I  am  a  brother  of  D.  S. 
Allen's  widow ;  I  know  Burroughs  Allen  very  well ;  my 
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brother  married  Burroughs  Allen's  sister.  I  heard  Bur- 
roughs Alleu  say  he  had  no  interest  in  the  home  place 
here  in  litigation ;  that  he  had  been  paid  for  it  by  his 
brother,  D.  S.  Allen.  This  was  in  the  court-house  at 
Oxford.  I  live  three  miles  from  Mark  Allen's;  he  made 
good  crops  at  first.  In  1885  he  commenced  teaching  his 
children,  and  rented  his  land  and  made  very  little.  D.  S. 
Allen  lived  on  this  land  from  1870,  when  he  came  there, 
till  he  died.  D.  S.  Allen's  wife  had  an  interest  in  Right's 
estate.  He  never  bought  any  other  tract  of  land  in  Frank- 
Hn  countv  but  this." 

On  cross-examination :  "  D.  S.  Allen's  personal  property 
was  under  mortgage  at  the  time  of  his  death.  I  heard 
L.  B.  Allen  admit,  in  1877  or  1878,  that  he  had  been  paid 
up." 

The  bond  under  which  plaintiff  claims  title  was  exhib- 
ited, and  witness  says  that  he  does  not  believe  the  credits 
are  in  D.  S.  Allen's  handwriting.  "  I  think  they  were  all 
put  there  at  the  same  time;  looks  like  it." 

On  re-direct  examination  says:  **  D.  S.  Allen's  habits 
were  economical;  he  made  money  farming  until  farming 
became  unprofitable." 

Defendants  then  offered  in  evidence  the  bond  for$l,544.68, 
dated  March  22,  1874,  as  pertinent  evidence  in  the  case, 
since  the  witness  had  testified  to  plaintiff's  declarations 
about  it. 

Plaintiff  objected  to  admission  of  the  bond  and  indorse- 
ments thereon : 

1.  Because  it  is  a  declaration  of  D.  S.  Allen  in  his  favor. 

2.  Bee4iuse  no  land  is  described  therein. 

3.  Because  irrelevant  and  immaterial. 

Objections  overruled ;  plaintiff  excepted.  The  bond  was 
then  reacl : 
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"  $1,544.68.  With  iuterest  from  the  first  day  of  January, 
1875,  X  promise  to  pay  L.  B.  Allen  fifteen  hundred  and 
forty-four  dollars  and  sixty-eight  cents,  it  being  balance 
due  for  one-half  in  a  certain  tract  of  land  in  Franklin 
county,  sold  me  in  1870/  and  for  money  lent  for  various 
purposes.  The  conditions  of  the  bond  are  that,  when  sat- 
isfied, the  said  L.  B.  Allen  shall  render  to  me  a  lawful  and 
•warranty  deed  to  the  land  mentioned  above. 

"Given  under  my  hand  and  seal,  March  22,  1874. 

'*  D.  S.  Allen,  [Seal]  '^ 

There  are  indorsements  on  said  bond,  as  follows: 

"Received  December  10,  1874,  ($220)'two  hundred  and 
twentv  dollars  on  the  within.'* 

"Received  June  20,  1875,  $280  on  the  within  bond." 

"Received  February  26,  1876,  ($167.70)  one  hundred 
and  sixtv-seven  dollars  and  seventv  cents  on  the  within." 

"  Received  on  the  within  bond,  December  2^,  1876,  ($500) 
five  hundred  dollars/' 

In  talking  to  the  plaintiff  about  the  credit  of  $280,  first 
credit  on  the  $1,544.68  bond,  witness  said  he  asked  L.  B. 
Allen  if  he  had  bought  his  brother  D.  S.  Allen's  interest 
in  his  father's  land.  He  said  he  had.  Asked  him  if  he 
ever  paid  his  brother  for  this  interest,  and  he  said,  '  No,  it 
went  into  the  settlement  about  this  tract  of  land  in  dis- 
pute.'    We  were  talking  about  this  $280." 

Plaintiff  excepted  to  this  evidence  as  immaterial.  Over- 
ruled ;  exception. 

Defendants  offered  in  evidence  the  deed  or  contract  bv 
which  D.  S.  Allen  sold  his  interest  in  his  father's  estate  to 
L.  B.  Allen  for  $280,  about  wliich  the  witness  Gill  testified 
being  same  date  as  credit  on  the  bond. 

Plaintiff  objected,  not  to  the  execution  of  this  contract, 
but  l)ecause  same  was  irrelevant  and  immaterial.  Objec- 
tion overruled,  and  plaintiff  excepted. 
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The  paper-writing  was  as  follows : 

"  For  the  consideration  of  the  sum  of  two  hundred  and 
eighty  dollars,  the  receipt  of  which  is  hereby  acknowledged, 
we  do  herein  grant,  bargain,  sell  and  convey  to  L.  B.  Allen 
all  our  right,  title  and  interest  to  and  in  every  kind  and 
description  of  property  whatever,  whether  of  land,  monej', 
or  aught  else,  we  have  and  did  inherit  by  will  of  James 
Allen,  deceased,  to  have  and  to  hold,  to  him  and  his  heii's 
and  assigns  forever.  Given  under  our  hands  and  seals, 
January  20,  1875.  "Demarcts  Allen, 

**  Pamelia  J.  Allen. 

"Attest:  Erastus  E.  Allen." 

The  above  contract  was  duly  proven  and  registered  in 
Granville  county,  20th  of  April,  1875. 

James  A.  Gill:  "I  am  a  brother  of  the  defendant  Pa- 
melia Allen  and  brother-in-law  of  the  plaintiff.  I  heard 
the  plaintiff  say  in  Oxford  the  land  in  controversy  was 
D.  S.  Allen's.  He  had  sued  plaintiff  for  his  wife's  share 
in  her  father's  estate,  and  he  claimed  this  land  as  a  part  of 
it.  Plaintiff  said  he  had  no  interest  in  the  land  whatever ; 
it  belonged  to  D.  S.  Allen."  At  another  time  witness  said 
he  went  to  see  the  plaintiff  and  D.  H.  Gill.  D.  H.  Gill 
handed  the  plaintiff  the  $1,544.68  note  exhibited  and  some 
other  notes.  Plaintiff  took  the  notes'  and  examined  them 
carefully,  and  said  they  were  all  right.  The  plaintiff 
claimed  that  the  $1,544.68  note  was  taken  up  and  the 
$2,944.62  note  taken  in  its  place.  -  In  reading  it  found  the 
larger  note  was  dated  first.  He  was  then  asked  how  he 
accounted  for  that,  and  he  then  said  he  didn't  know  any- 
thing  about  the  $1,544.68 ;  said  this  after  going  out  and 
talking  over  the  matter  with  his  wife.  I  asked  plaintiff 
how  he  happened  to  make  the  $2,944.68  note  so  large  if  it 
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was  for  only  for  half  the  land,  and  asked  him  if  anything 
else  was  in  it ;  said  there  were  other  things^— -there  were 
some  horses  and  supplies;  that  he,  plaintiff,  had  originally 
put  in  more  than  D.  S.  Allen.  Plaintiff  said  he  had  sold 
land  to  Allen  at  what  it  cost  him.  When  witness  and 
D.  H.  Gill  were  leaving  plaintiff  said  the  $1,544.68  note 
was  all  right,  but  he  was  not  prepared  to  say  how  it  was. 
His  attention  was  called  to  the  $280  credit,  the  first  on  the 
$1,544.68  bond,  and  he  asked  plaintiff  if  he  was  paid  any 
money.  Plaintiff  said,  '  No,  it  was  in  the  settlement  about 
the  tract  of  land  in  dispute.'  Mark  Allen  farmed  at  first 
as  long  as  it  was  profitable,  and  did  very  well  as  long  as  it 
paid.  He  also  taught  school.  He  was  sober,  steady  and 
attentive  to  his  business,  and  as  economical  as  anv  man  in 
mv  communitv/' 

(y OSS-examined. — *'L.  B.  Allen  lived  in  Granville  countv, 
twelve  miles  from  Mr.  Haves  direct;  sixteen  miles  bv  road. 
D.  S.  Allen  lived  half  the  distance.  In  conversation  was 
talking  about  the  Mark  Allen  place.  James  Allen  was  the 
father  of  the  plaintiff.  In  the  suit  I  claimed  the  Mark 
Allen  place  because  I  had  heard  the  money  of  James 
Allen's  widow  went  in  part  payment  of  the  Mark  Allen 
land.  L.  B.  Allen  admitted  he  had  used  a  part  of  the 
money  of  James  Allen  in  buying  Mark  Allen's  place.  I 
went  with  D.  H.  Gill,  administrator  of  D.  S.  Allen,  to  L.  B. 
Allen  because  L.  B.  Allen  was  claiming  the  $2,944.68  bond 
against  D.  S.  Allen,  and  the  administrator  had  found  the 
$1,544.62  bond,  and  D.  S.  Allen  had  no  deed.  I  don't 
know  why,  if  the  bond  was  paid,  D.  S.  Allen  should  have 
drawn  deed  direct  to  his  brother.  L.  B.  Allen  made  a 
careful  examination  of  the  $1,544.62  note  before  saying  it 
was  all  right.  He  claimed  that  the  $1,544.62  bond  had 
been  taken  up  and  the  $2,944.68  bond  given  in  its  place; 
then  when  the  dates  were  called  to  his  attention,  showing 
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the  $1,544.62  bond  the  latest,  he  said  he  didirt  know 
how  it  was.  He  exhibited  the  $2,944.68  bond  and  claimed 
this  was  the  bond  now  held  for  the  land.  D.  S.  Allen  lived 
ou  this  land  from  1869  to  his  death.*' 

On  re-direct  examination  he  said  :  **  In  1874  land  was 
in  Franklin  countv.  This  is  the  onlv  land  trade  between 
the  brothers  for  land  Ivins:  in  Franklin  countv. '^ 

W.  H.  P.  Jenkins:  "Married  sister  of  the  plaintiff  and 
D.  S.  Allen.  I  am  Superintendent  of  Public  Instruction 
in  Granville  countv.  I  have  known  L.  B.  and  I).  H.  Allen 
for  fifty  years.  I  was  a  party  to  suit  for  an  accounting  in 
estate  of  my  wife's  fathers  hind,  James  Allen.  In  March, 
1875,  Mr.  L.  B.  Allen  told  me  in  Franklinton  that  the 
tract  of  land  in  Franklin,  where  D.  S.  Allen  lived,  belonged 
to  him  (D.  S.  Allen).  I  was  contending  that  the  farm  in 
controversy  belonged  to  James  Allen's  estate,  and  plaintiff 
said  it  belonged  to  D.  S.  Allen.  I  think  he  said  it  again. 
I  was  also  present  at  conversation  spoken  of  by  the  (Jills, 
but  didn't  hear  it;  I  was  talking  to  some  one  else.  D.  S. 
Allen  was  a  man  of  high  moral  character,  but  I  don't 
know  his  economic  habits." 

On  cross-examination  said  :  "  D.  S.  Allen  once  owed  me 
a  debt,  and  it  was  \mii\  by  L.  B.  Allen." 

On  re-<Iirect  examination  :  **  Both  went  to  the  war.  The 
debt  paid  me  by  L.  B.  Allen  was  for  teaching.  L.  B.  Allen 
managed  his  father's  estate.  L.  B.  Allen  is  a  man  of  indus- 
try and  judgment." 

Dr.  R.  J.  (iill :  *'  I  am  first  cousin  to  Mrs.  Pamelia  Allen, 
and  was  the  family  physician  of  D.  8.  Allen ;  was  socially 
well  acquainted,  and  saw  him  every  day.  He  was  one  of 
the  best  farmers  in  the  county.  I  had  a  gin,  and  in  1877 
I  ginned  twenty -three  bales  of  cotton  for  him ;  ginned 
twentv-one  bales  the  next  vear.  He  also  carried  cotton  to 
another  gin — about  as  much — the  same  years.     He  was  an 
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economical  man  in  dress  and  living.  His  wife  did  the 
sewing  and  cooking  for  his  family.  I  was  very  intimate 
with  him  ;  I  never  knew  of  anv  other  land  trade  in  Frank- 
lin  ;  it  was  the  only  land  he  had  then,  or  they  had  any 
transactions  about." 

(Plaintiff  objects  to  this  evidence.  Overruled,  and 
plaintiH*  excepts). 

"The  $200  note  was  found  in  a  table  drawer  in  his  par- 
lor, where  they  found  his  other  papers ;  $750  note  found  at 
same  place ;  $1,544.68  bond  was  found  at  same  place,  and 
the  bond  of  Hayes  found  at  same  place.'' 

On  cross-examination  said:  **D.  S.  Allen  quit  farming 
toward  the  last,  and  went  to  teaching  school." 

Mrs.  J.  A.  (rill :  "  I  am  a  sister  of  the  plaintiff  and  D.  S. 
Allen.  I  was  married  in  November,  1872.  In  1870  or  '71 
was  with  D.  S.  Allen.      I  lived  before  that  at  mv  home  in 

ft* 

Granville  county.  We  met  to  settle  James  Allen's  estate, 
and  the  interest  of  each  was  $280,  and  Mark  Allen  said,  in 
presence  of  L.  B.  Allen,  in  a  close,  small  room,  where  all 
were  sitting  around,  that  his  $280  went  in  payment  of  his 
place.  This  was  the  only  land  trade  that  ever  took  place 
between  them." 

On  cross-examination :  **  There  might  have  been  another 
trade,  but  I  lived  in  the  same  house  with  D.  S.  Allen,  and 
knew  of  their  dealings,  and  this  was  all  ever  mentioned  by 
them." 

P.  A.  Bobbitt:  "  I  live  in  Vance  county,  and  D.  S.  Allen 
listed  the  land  for  taxes." 

Mrs.  Pamelia  Allen  :  "  I  am  the  widow  of  D.  S.  Allen. 
He  died  October  24,  1891.  We  were  married  March  7, 
1872.  We  moved  to  the  land  in  1872,  and  myself  and 
husband  lived  on  the  place  from  1872.  He  farmed  until 
seven  or  eight  years  before  his  death ;  then  he  taught  school. 
For  many  years  after  his  marriage  he  was  a  very  successful 
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farmer.  There  w'as  no  other  laud  trade  between  the  broth- 
ers except  as  to  this  particular  land  in  controversy." 

Defendants  closed. 

Plaintiff  then  introduced  Mr.  A.  D.  Wester :  "  Lives  in 
Franklinton;  knew  D.  S.  Allen,  lived  in  two  miles  of 
him.  I  was  one  of  the  appraisers  who  set  apart  his  exemp- 
tions. This  was  in  January,  1887.  D.  S.  Allen,  at  that 
time,  said  he  made  no  claim  to  anv  land." 

On  cross-examination :  **  D.  S.  Allen  didn't  sav  be  didn't 
have  a  deed ;  said  he  didn't  claim  anv  land.  Mr.  Finch 
and  Mr.  Woody  were  the  other  jury  to  lay  off  homestead. 
There  was  a  small  excess.     I  never  heard  of  anv  sale." 

W.  A.  Woody:  '*  I  live  in  the  southern  part  of  county. 
Was  present  at  la5'ing  off  of  homestead.  D.  S.  Allen  said 
he  didn't  claim  anv  land.  Mr.  Finch  was  rather  the  fore- 
man  of  jury  of  view  and  did  most  of  the  talking.  There 
was  no  sale  of  land." 

Mrs.  L.  B.  Allen  :  *^I  am  the  wife  of  L.  B.  Allen.  Was 
married  March  4,  1880.  Mr.  Allen  then  lived  in  (iranville 
county  the  first  year  of  our  marriage.  We  then  moved  to 
Franklin  county,  five  miles  from  Louisburg.  I  knew  D.  S. 
Allen  and  know  his  handwriting.  The  bond  for  $2,944.62, 
dated  March  15,  1874,  is  shown;  says  she  thinks  it  is  in 
D.  S.  Allen's  handwriting,  and  the  credits  on  same,  1,  2,  8, 
4  and  5,  are  also  in  his  handwriting.  Credit  December  22, 
1879,  is  also  his;  also  December  10,  1880;  April  4,  1881, 
was  written  by  witness;  December  15  was  his;  March, 
1883,  was  his.  She  had  a  conversation  with  I).  S.  Allen 
Januarv  4,  1877." 

Defendants  objects  to  this  conversation  because  witness 
is  interested  in  event  of  action.  Overruled,  and  defendants 
except. 

Court  holds  the  result,  in  case  of  recovery,  would  be 
personalty,  and  so  she  would  not  be  interested. 
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"In  1887,  I).  S.  Allen  asked  me  to  run  up  amount  due 
on  the  bond,  and  I  made  it  $.^,500;  that  was  all  that  was 
said."  ?1,544.(>2  bond  shown  to  witness:  she  said  Mr.  Gill 
brought  that  home  within  two  weeks  after  Mark  'Allen's 
death.  "  I  saw  the  paper  for  the  fi  rst  time  on  that  day.  Mr. 
Gill  said  he  was  going  to  be  administrator,  and  had  come 
down  to  see  what  L.  B.  Allen  had  against  the  estate.  I 
heard  L.  B.  Allen  tell  Gill  that  the  ?75()  note  was  all  right. 
He  had  never  made  any  payments  except  through  his 
brother  Mark.  I  made  a  copy  of  the  $2,944.68  bond  at 
their  instance  and  gave  it  to  Mr.  (fill.  Gill  had  shown  the 
papers,  and  my  husband  said  they  were  all  right,  but  said 
he  knew  nothing  of  the  $l/)44.CyH  bond,  but  had  a  bbiid 
for  $2,944.62,  and  plaintiff  then  went  in  to  get  the  $2,944.02 
bond.  Gill  didn't  present  the  $1,544.68  bond  at  first. 
L.  B.  Allen  said  the  notes  were  all  right,  but  had  never 
seen  the  $1,544.68.  I  kept  my  husband's  papers,  and 
went  out  with  him  to  get  the  bond.  *  1  have  kept  my  hus- 
band's papers  since  1881.''  (Tht^  bond  of  plaintiff  shown  wit- 
ness). ''  I  first  saw  this  paper  about  1887 ;  L.  B.  Allen  had 
it.  1  took  it,  and  think  I  put  it  with  his  other  papers ;  I 
think  this  was  the  time  one  of  the  credits  was  put  on  for 
schooling  of  my  daughter.  L.  B.  Allen  didn't  siiy  the  $280 
had  been  paid,  but  had  been  adjusted  in  settlement.  As 
Gills  were  leaving,  they  asked  plaintiff  if  he  was  not  going 
to  let  sister  have  her  home.  He  rei)lied,  '  Business  was 
business ;  he  had  one  bond,  and  would  hold  it.' '' 

On  cross-examination:  '*!  never  saw  any  money  paid  at 
time  credits  were  entered  l)v  me.  This  was  the  onlv  land 
that  was  ever  the  subject  of  trade  between  L.  B.  and  D.  S. 
Allen." 

On  re-direct:  "She  only  knows  of  transactions  occurring 
since  marriage." 

Plaintiff  closed. 
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After  the  close  of  the  evidence,  and  before  the  conclusion 
of  tjie  argument,  the  plaintiff  insisted,  and  his  Honor  stated, 
that  he  would  submit  the  following  issues  to  the  jury,  which 
he  did,  without  objection,  saying  there  was  no  evidence  that 
would  justify  the  jury  in  finding  that  the  $2,944  bond  had 
not  been  executed : 

*  "  1.  Did  D.  S.  Allen  execute  to  the  plaintiff  his  bond  for 
the  sum  of  $2,944.62,  dated  March  15,  1874,  as  described 
in  the  pleadings? 

"2.  Was  said  bond  paid  off  and  discharged  by  D.  S. 
Allen? 

"3.  If  not,  how  much  is  now  due  and  owing  thereon?" 

The  plaintiff,  in  apt  time,  asked  the  Court  to  instruct  the 
jury  as  follows: 

**1.  The  plaintiff  having  proven  and  offered  in  evidence 
the  bond  for  $2,944.62,  it  devolves  upon  the  defendant  to 
prove  to  the  satisfaction  of  the  jury  that  said  bond  has  been 
paid,  and  the  Court  charges  the  jury  that  there  is  no  evi- 
dence of  any  payment  on  said  bond  other  than  the  indorse- 
ments on  same.  Therefore,  if  the  jury  believe  the  evidence 
of  the  plaintiff,  they  must  answer  the  second  issue.  No. 

**2.  That  there  is  no  evidence  to  show  that  the  $1,544.68 
bond  was  intended  to  go  as  a  payment  on  the  $2,944.62 
bond,  and  the  jur^-  must  not  consider  it  in  determining  how 
much  there  is  due  on  the  $2,944.62  bond." 

The  Court  declined  to  give  the  foregoing  prayer  for 
instructions,  and  the  plaintiff  excepted. 

On  the  close  of  the  evidence  the  Court,  having  settled  the 
three  issues  as  shown  in  the  record,  stated  to  the  jury  the 
conditions  of  the  different  parties  leading  up  to  these  three 
issues,  and  then  further  charged  the  jury  that  there  were 
onlv  three  issues  necessary  to  determine  the  controversv 
between  these  parties,  all  of  them  addressing  themselves  to 
the  execution  and  payment  of  the  $2,944.62  bond  for  the 
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land  iu  controversy,  bearing  date  loth  March,  1874 ;  that 
it  did  not  matter  what  was  the  original  interest  of  the  {wo 
Aliens  in  the  land,  or  what  relations  they  respectively  bore 
to  it,  nor  how  much  either  had  paid  on  it ;  that  the  deed  of 
Mrs.  Haycj?,  administratrix,  placed  the  legal  title  to  the 
land  in  plaintiff,  L.  B.  Allen,  and  that  being  true,  if  D.  S. 
Allen,  the  ancestor  of  defendants,  and  under  whom  defend- 
ants claimed,  had  agreed  to  buy  the  land  from  him  and 
executed  the  bond  to  him  of  loth  March,  1874,  to  amount 
of  $2,044.62  for  land  and  stock,  that  the  law  would  not 
deprive  L.  B.  Allen  of  the  title  until  such  bond  was  paid 
up;  that  there  was  no  evidence  that  would  justify  the  jury 
in  finding  said  $2,944.62  bond  was  never  delivered,  and 
that  if  the  juiv  believed  the  evidence  thev  would  answer 
the  first  issue,  "Yes,''  and  the  controversv  reallv  turned  on 
whether  the  bond  had  been  paid  off  or  not,  and  if  not,  how 
much  was  duo  thereon;  that  on  the  second  issue  the  bur- 
den   was   on   the   defendants;   that   the  defendants,   who 
claimed    that   the   $2,944.62    bond   had  been  paid,   were 
required  to  prove  it  by  the  greater  weight  of  evidence,  and 
the  jury  should  consider  the  evidence  under  that  rule  to 
guide  them,  and  say  whether  or  not  the  bond  had  been  paid 
off,  and  if  it  had  not,  in  answer  to  the  third  issue  they 
should  say  how  much  was  still  due  thereon.     The  Court 
here  adverted  to  all  the  evidence  pertinent  to  this  issue, 
including  the  evidence  of  the  $1,544.68   bond,   and   the 
admission  of  L.  B.  Allen  concerning  same,  and  the  credits 
indorsed  on  same,  including  the  credit  of  $280,  which  had 
been  shown  to  be  the  amount  coming  to  D.  S  Allen  from 
his  father's  estate,  and  which  had  not  been  otherwise  paid, 
as  defendants  contended.     The  Court  did  not  advert  to  the 
evidence  of  Mrs.  Cook  as  to  the  original  payment,  in  terms, 
nor  otherwise  allude  to  the  same  in  the  charge,  except  ia 
so  far  as  such  evidence  was  excluded  by  first  part  of  the 
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charge  and  by  the  statement  of  the  Court  when  same  was 
admitted. 

Plaintiff  excepted  to  charge  as  given. 

The  jury  answered  the  first  issue,  **  Yes,"  the  second 
issue  **  Yes,"  and  the  third  issue  "  None." 

The  Court  signed  the  judgment  set  out  in  the  record. 

Plaintiff  move^  to  set  aside  the  verdict.  Motion  denied. 
Plaintiff  then  moved  for  a  new  trial  upon  the  ground  of 
the  several  exceptions  taken  in  the  course  of  the  trial,  the 
refusal  of  the  Court  to  charge  as  requested,  and  to  the 
charge  as  given.  Motion  denied,  and  plaintiff  excepted 
and  appealed. 

Mesffrs.  E.  W.  Timberlake^  F,  S.  Spruill  and  T.  M.  PUtman, 
for  plaintiff  (appellant). 

Messrs.  C.  M.  Cooke,  A.  C.  Zollicoffer  and  T.  T.  Hicks,  for 
defendants, 

MacRae,  J. :  It  is  the  duty  of  the  trial  Judge  to  submit 
to  the  jury  such  issues,  arising  upon  the  pleadings,  as  will 
present  the  whole  matter  in  controversy  between  the  parties 
and  will  allow  the  introduction  of  all  material  evidence, 
the  responses  to  which  will  enable  the  Court  to  pronounce 
judgment  upon  the  merits.  See  cases  cited  in  Clark^s  Code, 
2  Ed.,  sections  395  and  396.  It  appears  by  the  pleadings 
that  the  simple  questions  of  ownership  and  possession  are 
not  the  only  matters  necessary  to  be  passed  upon  by  the  jury. 
The  defendants  set  up  equities  upon  which  they  demand 
.substantial  relief.  In  his  reply  the  plaintiff  distinctly 
admits  the  contract  of  sale  between  himself  and  D.  S.  Allen, 
the  bond  for  $2,944,62  executed  to  plaintiff  by  D.  S.  Allen, 
and  the  bond  for  title  given  by  plaintiff  in  consideration 
thereof;  and  he  avers  the  non-payment  of  the  purchase- 
money  by  Allen,  and  the  plaintiff's  readiness  to  make  title 
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according  to  his  bond  upon  said  payment.  The  defendants 
deny  the  execution  of  the  bonds  and  aver  that  if  they  were 
executed  they  have  long  since  been  fully  paid.  There  was 
no  dispute  as  to  the  location  or  description  of  the  land. 
The  heirs  of  J.  J.  Hayes  were  not  made  parties. 

The  issues  presented  by  the  plaintiff  had  no  reference  to 
the  equities  set  up  and  admitted  the  riglit  of  the  defend- 
ants to  the  possession  and  a  title  if  the  purchase-money 
had  been  paid ;  therefore  it  was  proper  for  his  Honor  to 
refuse  to  submit  them.  To  dispose  of  the  question  of  issues 
now :  His  Honor  went  to  the  true  controversv  between  the 
parties.  There  being  no  evidence  on  the  part  of  defendants 
to  contradict  that  offered  by  the  plaintiff  as  to  the  execu- 
tion of  the  bond  for  title  and  the  bond  for  the  purchase- 
money,  without  objection  by  defendants,  who  were  the  ones 
to  complain  if  there  had  been  any  cause,  his  Honor  elimi- 
nated all  else  and  directed  the  attention  of  the  jury  to  the 
(question  whether  the  purcliase-money  had  been  paid  in 
full  or  in  part;  for  upon  these  questions  alone  depended 
the  judgment  of  the  Court  as  to  the  right  of  possession  of 
the  land  ;  the  legal  title  bad  been  ascertained  to  be  in  the 
plaintiff,  the  relief  was  not  to  be  a  judgment  for  possession 
and  damages,  but  as  to  the  equitable  rights  of  the  parties. 

The  second  exception  relied  upon  is  as  to  the  incompe- 
tencv  of  the  testimonv  of  Mrs.  Cooke  and  other  witnesses 
concerning  the  contract  between  Hayes  <ind  the  plaintiff' 
and  Allen,  upon  the  ground  that  the  relation  of  vendor  and 
vendee  between  the  plaintiff  and  Allen  being  established, 
any  evidence  as  to  prior  transactions  between  them  was 
irrelevant,  in  the  absence  of  allegations  of  fraud.  The  case 
was  complicated  by  the  con^plaint  and  answer  referring 
largely  to  these  prior  transactions,  and  it  turned  out  that 
the  admissions  in  the  reply  simplified  the  controversy;  but 
in  the  limited  time  allowed  for  trial  of  cases  at  nisi  privs  it 
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is  not  always  an  eas\'  task  to  elicit  the  true  issues  from  the 
pleadings  until  they  are  made  clear  by  the  testimony  and 
admissions  on  each  side.  If  testimony  is  admitted  which  is 
in  its  nature  prejudicial  to  the  one  side  or  the  other,  and  is 
not  withdrawn  from  the  jury  with  all  necessary  cautions,  a 
new  trial  will  follow  the  error.  But  where  no  injury  could 
have  resulted  from  its  introduction  it  does  not  follow  that 
a  new  trial  will  l>e  granted. 

His  Honor  promptly  announced  to  the  jury,  when  he 
presented  the  true  issues  to  them,  **that  it  did  not  matter 
what  was  the  original  interest  of  the  two  Aliens  in  the  land, 
or  w^hat  relations  they  respectively  bore  to  it,  or  how  much 
either  had  paid  on  it,'*  that  if  they  believed  the  evidence 
they  should  respond  to  the  first  issue.  Yes.  He  could  not 
more  effectually  have  withdrawn  the  objectionable  testi- 
monv  from  them,  and  we  must  assume  that  thev  were  at 
least  men  of  ordinary  intelligence. 

The  third  exception  is  to  the  introduction  of  the  note 
for  $1,544.68  and  the  testimony  of  D.  H.  Gill  and  J.  N. 
Gill  in  relation  thereto.  If  the  only  evidence  in  regard  to 
this  note  or  bond  had  been  that  it  was  found  among  the 
papers  of  D.  S.  Allen  after  his  death,  it  could  not  have  been 
received  in  evidence  against  the  plaintiff,  for  there  was 
nothing  which  connected  it  with  the  plaintiff,  no  entry 
upon  it  in  his  handwriting,  and  it  would  have  been  (as  was 
contended  by  the  counsel  for  plaintiff)  a  declaration  in  his 
own  favor  by  D.  S.  Allen  in  the  absence  of  the  plaintiff, 
and  in  this  view  it  would  have  been  entirely  inadmissible. 
But  defendants  contended  that  this  note  was  given  in  some 
way  in  part  payment  of  the  note  for  $2,944.G2,  and  they 
offered  evidence  of  its  presentment  to  the  plaintiff  and  his 
explanations  and  his  declarations  that  the  land  had  been 
fully  paid  for;  they  relied  upon  the  dates  of  the  two  notes 
to  show  that  the  $1,544.68  had  been  given  subsequently  to 
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the  $2,944.62  note,  and  the  evidence  offered  to  show  that 
the  plaintiff  admitted  that  the  $280  credit  upon  the  lesser 
note  was  a  payment  by  D.  S.  Allen  on  the  land.  The 
dates  of  the  credits  upon  these  notes  were  also  relied  upon 
as  circumstances  to  strengthen  the  defendant's  contention. 
These,  and  other  testimony  offered  to  connect  the  two  notes, 
constituted  some  evidence  competent  to  go  to  the  jury  to 
establish  the  defendant's  contention.  It  was  not  now  an 
effort  to  establish  a  parol  trust  in  plaintiff,  which  might 
have  required  a  higher  degree  of  proof,  but  it  was  simply 
to  make  good  the  plea  of  payment  of  the  $2,944.62  note 
given  for  the  purchase-money  of  the  land. 

Another  objection  to  the  admission  of  the  $1,544.68 
sealed  note  or  bond  in  evidence  was  that  there  was  no  suffi- 
cient description  of  the  land  in  it,  and  therefore  that  it  was 
void  as  a  bond  for  title.  But  it  was  not  signed  by  the 
plaintiff,  and  if  this  clause  in  the  bond  had  been  omitted, 
still  the  bond  would  have  been  admissible  in  connection 
with  the  other  testimony  above  referred  to,  offered  for  the 
purpose  of  connecting  it  with  the  larger  bond.  The  bond 
for  title  relied  upon  by  the  defendants  was  that  made  by 
the  plaintiff  on  March  15,  1874,  and  admitted  by  him.  It 
was  in  evidence  that  there  was  but  one  land  transaction 
between  the  plaintiff  and  D.  S.  Allen,  and  the  offer  of  the 
note  for  $1,544.68  was  not  made  to  establish  the  contract 
of  sale,  but  to  set  up  a  credit  upon  the  larger  note.  In  this 
view  we  hold  that  the  defective  description  did  not  affect 
the  competency  of  the  note  as  evidence  for  the  purpose  for 
which  it  was  offered. 

The  fourth  exception  is  as  to  the  admissibility  of  the 
deed  or  contract  by  which  D.  S.  Allen  sold  to  the  plaintiff 
his  interest  in  their  ftither's  estate  for  $280,  which  plaintiff 
contends  was  irrelevant.  As  we  understand  it  this  was 
offered  in  connection  with  testimonv  as  to  admissions  of 


N.  C]  FEBRUARY  TERM,  1894.  141 


Ballard  v,  Johnson. 


the  plaintiff  that  this  sura  had  been  appropriated  by  him 
in  part  payment  of  D.  S.  Allen's  indebtedness  to  him  upon 
the  land,  and  in  this  view  it  was  competent. 

The  fifth  and  last  exception  relied  upon  by  the  plaintiff 
is  the  refusal  to  give  the  instructions  prayed  for  by  him, 
as  set  out  in  the  statement  of  the  ease.  In*  other  words, 
that  there  is  no  evidence  that  the  $1,544.68  note  was 
intended  to  go  as  a  credit  upon  the  $2,944.62  note,  which 
was  found  to  have  been  given  for  the  land.  We  have 
already  adverted  to  the  testimony  relied  upon  by  the 
defendants  to  connect  the  former  with  the  latter  note  or 
bond,  and  have  indicated  our  opinion  that  there  was  some 
evidence  proper  to  be  submitted  to  the  jury  upon  this  con- 
tention ;  and  for  the  same  reason  we  concur  in  the  view 
taken  by  his  Honor  in  refusing  the  prayer  for  instruc- 
tions.    There  is  No  Error. 


♦B.  W.  BALLARD  &  CO.  v.  G.  W.  JOHNSON. 

Agricultural  Lien — LandlordCs  Lien  for  Rent  and  Advances — 
Landlord's  Priority  of  Lien  over  Advances  by  others  Attaches 

only  on  Crop  of  Current  Year. 

• 

Although  under  sections  1754,  1799  and  1800  of  The  Code  the  lien  of  a 
landlord  for  rent  and  advances  is  superior  to  that  of  a  third  party 
making  advances  to  the  tenant,  yet  such  priority  exists  only  for 
rent  accruing  or  advances  made  during  the  year  in  which  the  crops 
are  grown,  and  not  for  a  balance  due  for  an  antecedent  year. 

This  was  a  civil  action,  tried  at  January  Term,  1893,  of 
Franklin  Superior  Court,  before  Shuford,  J.,  and  a  jury. 


♦Clark,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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The  action  of  claim  and  delivery  of  personal  property  was 
brought  by  plaintiffs  against  the  defendant  George  Johnson 
to  recover  possession  of  certain  crops  which  had  been  con- 
veyed to  plaintiffs  by  defendant  by  lien  bond  and  mortgage 
registered  March  23,  1891,  to  secure  advances  to  be  made 
to  enable  hifn  to  make  a  crop  during  the  year  1891  on 
lands  rented  from  defendant  D.  H.  Gill.  Said  D.  H.  Gill 
was  allowed  to  interplead  and  set  up  title  to  crops  in  him- 
self. In  response  to  issues  submitted  to  the  jury  they  found 
that  the  value  of  the  crops  seized  by  the  plaintiffs  was 
$65.71,  and  that  the  defendant  George  Johnson  was 
indebted  to  the  defendant  1).  H.  Gill,  as  alleged  in  said 
Gill's  interplea,  in  the  sum  of  $66.68. 

The  defendant  I).  11.  Gill,  in  his  own  behalf,  testified  as 
follows:  ** George  Johnson  lived  on  my  land  in  1890.  At 
some  time  during  said  year  I  contracted  to  rent  him  the 
said  land  for  1891  for  the  price  of  $90.  In  the  beginning 
of  the  year  1891,  when  we  came  to  settle  the  transaction  of 
1890,  he  was  in  debt  to  me  for  rents  and  supplies  in  the 
sum  of  $80.  I  allowed  him  $20  for  building  a  tobacco 
barn  and  gave  him  the  balance  of  $60.  He  agreed  to  pay 
me  $150  rent  for  the  year  1891.  The  rent  agreed  upon  for 
the  year  1891  w^s  intended  to  cover  $90  rent  for  1891  and 
the  balance  of  $j50  which  the  defendant  owed  me.  That 
was  the  basis  of  the  contract,  though  I  considered  it  an 
entirely  new  agreement.  The  object  was  to  make  the  $60 
a  part  of  the  rent  for  1891  so  as  to  give  me  a  lien  for  it  on 
the  crop  of  that  year.  I  received  of  crop  of  1891  $95.02. 
Before  the  crop  was  seized  Mr.  Ballard  wrote  me  and  asked 
me  if  I  had  any  lien  on  tlie  crop  of  Johnson.  I  made  no 
reply.  This  was  in  the  fall  after  part  of  the  crop  was 
gathered." 

It  was  admitted  that  there  was  still  due  the  plaintiff  for 
supplies  to  make  said  crop  $55,  and  that  the  value  of  the 
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crops  seized  was  J65.71;  that  the  plaintiff'  incurred  an 
expense  of  $26.41  for  saving  and  marketing  the  crops;  that 
(reorge  Johnson  was  ready,  able  and  willing  to  save  and 
market  the  same,  and  was  proceeding  to  do  so  at  the  time 
of  its  seizure,  and  that  the  other  personal  property  embraced 
in  plaintiff'^s  mortgage  was  insufficient  to  discharge  plain- 
tiff's debt. 

Plaintiff*  asked  his  Honor  to  charge  the  jury  upon  the  tes- 
timony that'the  defendant  Crill  was  not  entitled  to  recover, 
the  lien  of  the  plaintiff"  for  supplies  being  prior  and  supe- 
rior to  that  of  said  (iill,  except  for  the  $90  rent  and  advances 
made  during  the  year  1891,  amounting  to  $12,  and  that  as 
far  as  the  contract  for  rent  attempted  to  secure  the  amount 
of  $60  due  for  the  transaction  for  1890  it  was  void  as  to  this 
plaintiff*.  His  Honor  refused  to  give  this  charge,  and 
instnicted  the  jury  to  return  a  verdict  as  above  stated. 
Plaintiff*  excepted,  and  moved  to  be  allowed  $26.41 
expended  in  gathering  and  making  said  crops.  This 
motion  and  motion  for  new  trial  were  overruled,  and  from 
the  judgment  for  defendant  (iill  the  plaintiffs  appealed. 

Mr.  X,  Y.  Gulley,  for  plaintiffs  (appellants). 
Mr.  C.  M.  Cooke,  for  defendant. 

• 
Shepherd,  C.  J.:  For  the  encouragement  of  agriculture 
the  Legislature  has  provided  that  one  who  advances  money 
or  8upi)lies  to  any  person  who  is  engaged  in,  or  about  to 
engage  in,  the  cultivation  of  the  soil  shall,  if  the  agree- 
ment be  in  writing  and  registered,  be  entitled  to  a  lien  on 
the  crops  made  during  the  year  in  which  such  advances 
are  made.  It  is  also  provided  that  this  lien  shall  be  pre- 
ferred **  to  all  other  liens  existing  or  otherwise,  to  the  extent 
of  such  advances."  The  Code,  §1799.  It  is  further  pro- 
vided bv  section  1754  that  a  landlord  shall  have  a  lien  on 
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the  crops  of  his  tenant  until  the  rents  are  paid  and  until 
all  the  stipulations  contained  in  the  lease  or  agreement 
shall  be  performed,  and  until  the  landlord  shall  be  paid 
for  all  advances  made  and  expenses  incurred  in  making 
and  saving  said  crops.  The  act  provides  that  such  Hen 
shall  be  preferred  to  all  other  liens. 

The  seeming  conflict  as  to  priority  is  avoided  by  section 
1800  of  The  CodCy  in  which  it  is  declared  that  the  lien  for 
advances  *^  shall  not  affect  the  rights  of  landlords  to  their 
proper  share  of  rents"  {Wooteti  v.  Hillf  98  N.  C,  48)  and 
**all  advancements  made  and  expenses  incurred  in  making 
and  saving  said  crops  "  {Brown  v.  Brown,  109  N.  C,  124),  but 
it  is  plain,  both  from  the  language  as  well  as  the  spirit  of 
the  law,  that  the  lien  applies  only  for  rents  due  and  advances 
made  for  and  during  the  year  in  which  the  crops  are  cul- 
tivated. It  was  not  intended  to  confer  a  lien  upon  the 
landlord  for  any  antecedent  debt  which  the  lessee  might 
stipulate  to  pay  and  give  it  a  preference  over  the  agricul- 
tural lienee,  whose  money  and  supplies  materially  assisted 
in  the  production  of  the  crops.  This  view  is  assumed  to 
be  correct  in  Thigpen  v.  Maget,  107  N.  C,  39,  and  is  un- 
doubtedly in  harmony  with  the  policy  of  the  law  in  secur- 
ing the  landlord  his  rent,  and  at  the  same  time  enabling 
the  tenant  to  obtain  advances  from  third  parties. 

In  this  case  it  is  manifest  from  the  testimonv  of  the 
defendant  that  he  leased  the  laud  to  Johnson  for  the  year 
1891  for  the  sum  of  ninety  dollars,  and  that  the  additional 
sixty  dollars  was  the  balance  due  him  for  the  preceding 
vear.  He  should  only  have  been  allowed  ninetv  dollars 
and  twelve  dollars  advances,  and  after  discharging  these 
amounts  the  proceeds  should  have  been  applied  to  the  pay- 
ment of  the  plaintiff^'s  advances  and  the  expense  of  saving 
and  gathering  the  crops.     There  must  be  a 

NeAv  Trial. 
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S.  S.  QUINXERLY  v.  SAMUEL  QUINNERLY. 

Probate  Certificate,  presumptive  evidence  that  prohaie  teas  prop- 
erly taken  —  Mortgage  —  Priority — Notice  —  Registration — 
J^endor^s  Lien, 

1.  Where  the  certificate  of  the  Probate  Court,  did  not  state  that  the  exe- 

cution of  a  mortgage  had  been  acknowledged  by  the  grantor  or 
proved  by  a  witness,  but  merely  recited  that  the  mortgagee  had 
"  procured  the  same  to  be  proved  by  this  Court,"  the  presumption 
is  that  the  probate  was  properly  taken. 

2.  No  lien  for  the  unpaid  purchase-money  exists  in  favor  of  a  vendor 

who  has  conveyed  land  by  deed ;  nor  can  the  vendor  reserve  a 
lien  except  by  taking  his  security  in  writing  and  having  it  duly 
registered. 

3.  No  notice  to  a  purchaser  of  land,  however  full  and  fonnal,  will  sup- 

ply the  place  of  registration;  therefore,  a  mortgage  given  for  the 
purchase-money  of  land  is  not  entitled  to  priority  over  a  second 
mortgage  which  is  filed  first,  though  the  second  mortgagee  has 
notice  thereof 

Civil  action,  heard  at  Fall  Term,  1898,  of  Pitt  Supe- 
rior Court,  before  Hoke,  /.,  on  a  case  agreed,  the  facts  being 
substantially  as  follows : 

On  the  18th  day  of  December,  1875,  Samuel  Smith  and 
wife  sold  and  conveyed  to  the  defendant  Samuel  Quinnerly 
a  certain  tract  of  land  in  Pitt  county,  by  deed,  which  was 
duly  probated  and  registered  in  said  county. 

Upon  the  same  day  and  date,  and  for  the  purpose  of 
securing  the  unpaid  balance  of  the  purchase-money,  the 
defendant  (Quinnerly  simultaneously  reconveyed  the  said 
land  by  mortgage  deed  to  the  vendor,  Samuel  Smith,  which 
was  recorded  in  the  office  of  the  Register  of  Deeds  of  Pitt 
County  on  the  10th  day  of  September,  1877.  On  the  oth 
day  of  January,  1877,  for  money  loaned,  the  defendants 
Samuel  Quinnerly  and  wife,  Sarah  P.  Quinnerly,  executed 
10 
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aud  delivered  their  mortgage  deed  upon  the  said  land, 
including  therein  seventy  acres,  more  or  less,  not  embraced 
in  plaintiff's  mortgage,  to  the  defendants  Caroline  L.  Nel- 
son and  Susan  C.  Williams ;  and  on  the  ISth  day  of  Jan- 
iLarify  1877,  said  mortgage  was  admitted  to  probate,  and 
upon  order  of  the  Probate  Court  was  registered.  In  a 
commission  to  a  Justice  of  the  Peace  to  take  the  privy 
examination  of  the  wife  of  the  mortgagor  was  a  recital 
that  the  mortgagees  had  "procured  the  same  (the  mortgage) 
to  be  proved  by  this  Court."  There  was  no  other  recital 
as  to  acknowledgment  or  proof  of  execution  by  the  mort- 
gagor. 

Samuel  Smith  assigned  the  mortgage  executed  to  liim, 
and  for  the  foreclosure  of  which  this  action  was  instituted, 
to  the  plaintiff,  S.  S.  Quinnerly.  Sarah  Quinnerly.  the 
wife  of  the  mortgagor,  died  before  the  commencement  of 
the  action. 

Upon  these  facts  his  Honor  adjudged  that  the  mortgage 
to  Mrs.  Williams  and  Mrs.  Nelson  was  properly  proven 
and  had  priority  to  the  mortgage  to  Samuel  Smith,  which 
was  assigned  to  tlie  plaintiff,  and  from  this  judgment  the 
plaintiff*  appealed. 

Messrs.  Latham  ifc  Skinnerj  for  plaintiff  (appellant). 
Mr.  0.  H.  GuioUj  for  defendant. 

Clark,  J. :  The  plaintiff  contends  that  the  j)robate  of  the 
mortgage  to  Nelson  and  W^illiams  was  insufficient  to  render 
the  registration  thereof  valid.  The  ground  assigned  is  that 
the  Probate  Court  did  not  adjudge  that  tlie  mortgage  had 
been  acknowledged  by  the  grantor,  or  its  execution  proved 
by  the  -witness  thereto.  It  merely  recites  that  the  mort- 
gagee had  "procured  the  same  to  be  proved  by  this  Court." 
It  is  true,  as  contended  by  the  plaintiff,  that,  if  the  probate 
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was  in  fact  insufficient,  the  registration  was  invalid  and  of 
no  effect.     Todd  v.  Outlaw,  79  N.  C,  285,  and  cases  there 
cited.     And  there  are  numerous  cases  since.     Long  v.  (Jrewsf, 
113  N.  C,  256.     But  there  was  no  evidence  to  show  that  the 
probate  here  was  insufficient.     The  presumption  is  that  it 
was  properly  taken.-     In  Starke  v.  Etheridge,  71  N.  C,  240, 
it  is  said  (page  245) :  ''  The  probate  of  a  deed  is  but  a  memo- 
rial that  the  attesting  witness  swore  to  the  factum  of  the 
instrument   by  the  parties  whose  act  it  purports  to  be. 
The  officer  who  takes  the  probate  does  not  look  into  the 
instrument  or  to  the  interests  acquired  under  it,  and,  as  the 
probate  is  ex-parte,  it  does  not  conclude.     Therefore,  it  may 
be  shown  by  parol  that  what  purports  to  be  a  deed  is  no 
deed,  but  a  forgery ;  or  was  executed  by  a  married  woman 
or  an  infant;  or  w'as  not  proved  so  as  to  make  the  deed 
valid ;  or  that  it  was  not  proved  at  all  prior  to  registration ; 
or  was  proved  by  an  incompetent  witness,  as  in  the  case  of ' 
Carrier  v.   Hampton,  11   Ired.  (33  N.  C),  307.     See  also, " 
McKinnmi  v.  McLean,  2  Dev.  &  B.  (19  N.  C),  79.     As  the 
validity  of  the  registration  may  be  thus  impeached,  so  it 
may  be  supported  by  the  same  kind  of  evidence.     Justice  v. 
Justice,  3  Ired.  (25  X.  C),  58;  Moore  v.  Eason,  11  Ired.  (33 
N.  C),  568."     Accordingly,  in  that  case  {Starke  v.  Etlm^idge), 
in  which  there  was  no  probate  on  the  deed,  or  on  the  record 
of  its  registration,  beyond  the  word  'Murat,^'  written  oppo- 
site the  name  of  the  subscribing  witness,  an  admission  that  \ 
the  deed  had  been  in  fact  properly  proved  before  the  proper 
officer  cured  the  defect.     Here  the  recital  in  the  probate 
that  the  mortgagees  Nelson  and  Williams  '*had  procured 
the  same  to  be  proved,"  not  being  impeached,  is  conclusive 
of  sufficient  and  proper  proof.     Horton  v.  llagler,  1  Hawks 
(8  N.  C),  48;  Devereux  v.  McMahon,  102  N.  C,  284. 

The  plaintiff  further  contends  that  his  mortgage,  being 
for  the  unpaid  purchase-money,  is  entitled  to  priority  over 
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the  Nelson  mortgage,  though  registered  after  it,  and  that 
Nelson  and  Williams  had  notice  that  the  purchase-money 
liad  not  been  paid.  As  to  this,  it  will  be  sufficient  to  quote 
frmn  Blevins  v.  Barker,  75  N.  C,  436  (on  page  438):  "Under 
the  act  of  1829  (now  section  1254  of  The  Code)  no  notice  to 
the  purchaser  (here  the  defendant),  however  full  and  for- 
msaJi,  will  supply  the  place  of  registration.-  Robitisoii  v. 
Willoughhyy  70  N.  (1,  358;  Fleming  v.  Burgiii,  2  Ired.  Eq. 
(a?  N.  C),  584;  Leggett  v.  Bullock,  Busb.,  283;  Millei^  v. 
MUlety  Phil.  Eq.  (62  N.  C),  85.  It  is  altogether  too  late  to 
contend  that  the  vendor  of  real  estate,  w*hohas  conveved  it 
by  deed,  has  a  lien  upon  the  land  for  the  purchase-money ; 
nor  can  the  vendor  reserve  a  lien,  unless  he  take  his  security 
iiat  writing  and  liave  it  registered.  All  secret  trusts,  latent 
liens  and  hidden  encumbrances  are,  and  were  intended  to 
be,  cut  up  by  the  roots,  by  force  of  our  registration  laws. 
And  since  the  decision  of  this  Court  in  Womble  v.  BaUle.,  3 
Ired.  Etj.  (38  N.  C),  182,  the  law^  as  here  announced  has 
been  considered  as  well  settled  in  North  Carolina." 

No  Error, 


A.  P.  BR.\N('H  V.  JOSEPH  T.  WARD  et  al. 

Husband  and  Wife —  Wife's  Separate  Estate — Disposition  of 
Rents  of  Wife^s  Land  by  Husband  without  her  Consent — 
Silence  of  Wife  not  Acquiescence — TruJiteCy  removal  of 

1.  Only  |>08itive  and  unequivocal  assent  of  the  wife  to  a  diBposition  by 

her  husband  of  crops  raised  on  her  land,  and  not  mere  silence, 
will  estop  her  from  asserting  her  title  to  the  same. 

2.  Where  the  trustee  in  a  deed  of  assignment  for  the  benefit  of  creditors 

was  the  son  of  the  assignor,  and  a  minor,  and  there  was  no  find- 
ing by  the  Court   below  that  he  was  imsuitable  or  unreliable 
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because  of  mental  deficiency  or  moral  obliquity,  and,  in  a  pro- 
ceeding to  remove  him,  he  offered  to  give  bond  in  double  the 
amount  of  property  in  his  hands,  it  was  error  to  remove  him  and 
api>oint  a  receiver  of  the  property. 

This  was  an  application  to  continue  a  restraining  order 
to  the  hearing,  heard  by  Bynuvi,  J.,  at  Chambers  in  Wil- 
son, Thursday,  February  8,  1894. 

It  was  admitted  that  the  articles  of  personal  property 
were  raised  on  the  lands  that  belonged  to  the  feme  defend- 
ant. Counsel  for  defendant  moved  the  Court  to  discharge 
the  property  and  dissolve  the  restraining  order  as  to  it. 
The  Court  denied  this  motion,  holding  that  there  was  enough 
evidence  to  go  to  the  jury  as  to  whether  there  was  not  an 
assent  on  the  part  of  the  wife  that  the  husband  might  use 
as  his  own  and  for  his  separate  estate  the  property  assigned, 
and  the  defendants  excepted. 

The  defendants  Martha  J.  Ward  and  Herbert  Ward,  the 
assignees,  moved  his  Honor  that  they  be  allowed  to  file  a 
bond,  or  undertaking  to  secure  the  plaintiff,  covering  double 
the  full  value  of  the  property  embraced  in  the  injunction, 
and  that  therefore  the  receiver  should  not  be  appointed 
and  the  injunction  should  be  vacated.  Motion  refused, 
and  defendants  excepted. 

The  Court  gave  the  judgment  appointing  a  jeceiver  and 
continuing  the  injunction,  and  defendants  appealed. 

Messrs.  Busbee  &  RuM)cc,  for  plaintiff. 
Messrs.   Woodard  &    Yarborough  and   Swift   (ialhnvmj^  for 
defendants  (appellants). 

Avery,  J.:  "It  is  better"  (said  SHKrHKRO,  C.  J.,  in  Welh 
V.  BattSy  112  X.  C,  290— 1;5  Am.  St.  Rep.,  oOB)  'Hhat  the 
law  should  recjuire  her  (the  wife's)  positive  and  unecjuivo- 
csil   assent    than   to  destroy  the  domestic  tran(|uility  by 


150  IN  THE  SrPREME  COURT.  [114 


BRAiNcn  r.  Ward. 


forcing  her,  at  the  peril  of  forfeiting  her  rights,  to  exercise 
a  constant  and  irritating  surveillance  over  the  conduct  of 
her  husband  in  the  management  and  cultivation  of  her 
lands  for  their  joint  support.  No  inconvenience  can  result 
from  such  a  ruling,  as  it  is  (juite  easy  for  a  party  making 
advances  to  require  that  she  be  joined  as  a  party  to  the 
mortgage."  It  was  admitted  that  the  personal  property, 
as  to  which  counsel  moved  to  dissolve  the  order,  was  the 
crop  raised  during  the  year  1893  on  the  land  that  belonged 
to  the  feme  defendant.  She  was  therefore  the  owner  and 
had  unquestionably  a  right  to  call  her  husband  to  account 
for  it.  3'/i€  Code,  §1835.  The  husband  could  not,  without 
her  unequivocal  assent,  transfer  the  property  to  another 
and  relieve  it  in  his  hands  of  the  liabilitv  which  attached 
to  it  in  his  own.  The  cotton  raised  on  her  farm  during 
the  previous  year  was  hers,  into  whatever  hands  it  might 
pass  without  her  positive  acquiescence  in  the  sale.  It  is 
not  contended  that  she  assented  directly  and  positively, 
but  only  by  implication  arising  from  her  silence,  to  the 
disposition  which  the  husband  attempted  to  make  of  those 
articles.  We  conclude,  therefore,  that  the  case  is  governed 
by  the  i)rinciple  laid  down  in  Wells  v.  BcUts^  suprUy  and 
that  there  was  error  in  continuing  the  restraining  order  as 
to  the  rents  raised  on  the  wife's  land  during  the  preceding 
year. 

There  was  no  linding  in  the  Court  below  that  Herbert 
Ward,  the  trustee  named  in  the  deed  of  trust  executed  bv 
J.  T.  Ward,  was  unsuitable  or  unreliable  because  of  mental 
deficiency  or  moral  obliquity.  It  appeared  that  he  wtis 
quite  young  (twenty-one  years  old  in  November,  1893), 
while  it  was  suggested  in  the  pleadings  that  he  would  proba- 
bly be  influenced  in  the  management  of  his  trust  by  the 
other  defendants,  his  father  and  mother.  On  the  other 
hand,  he  offered  to  file  a  bond  in  double  the  value  of  the 
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property  in  his  hands,  after  having  introduced  testimony 
tending  to  prove  his  good  character.  Unless  sufficient  cause 
was  shown  for  removing  the  trustee,  who  had  the  custody 
of  the  property,  either  on  account  of  his  previous  conduct 
of  the  business,  or  his  unfitness  for  some  other  reason,  it 
would  seem  that  there  would  not  be  sufficient  ground  for 
appointing  a  receiver  and  continuing  the  injunction  as  to 
the  other  property  when  he  was  ready  to  give  ample 
security  to  indemnify  all  parties  interested  against  loss  by 
reason  of  default  on  his  part.  When  the  cause  shall  be 
heard  below  the  proof  upon  this  point  will  doubtless  be 
fullv  considered. 

Let  this  opinion  be  certified  to  the  end  that  pr(){)er  orders 
mav  be  made  in  the  Court  below.     Tliere  is 

Error. 


PATTIE  I).  B.  ARRINGTON  v.  J.  P.  AND  B.  L.  ARRINCiTON, 

Executors  of  A.  H.  Arrington,  et  ali«. 

Action  to  Subject  Lands  of  Devisees  and  their  Wndees  to  Pay- 
ment of  DccedeuVs  Debts — Insolvent  Estate — Lis  Poidens — 
ConMructive  and  Actual  Notice — Bona  Fide  Purchaser  ivith- 
out  yotice. 

1.  Under  section  229  of  The  Code,  which  is  a  statutory  substitute  for  the 

eomtnon  law  rule  of  lis  pendeiin^  it  is  unnecessary  to  file  a  separate 
and  formal  notice  when  the  action  affecting  the  title  to  land  is 
pending  in  the  county  where  the  land  is  situated,  provided  the 
pleadings  contain  the  names  of  the  parties,  the  object  of  the  action 
and  a  description  of  the  land  to  be  affected. 

2.  Where  the  designation  of  land  in  the  pleadings  is  so  definite  that  any 

one  by  reading  it  can  learn  thereby,  either  by  description  or  ref- 
erence, what  property  is  intended  to  l)e  made  the  subject  of  liti- 
gation, it  is  sufficient  to  constitute  ih  pnideus. 
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3.  Though  a  greater  particularity  is  required  when  one  of  several  parcels 

or  a  part  of  a  single  parcel  of  land  is  the  subject  of  the  litigation, 
yet,  where  the  entire  real  estate  of  a  decedent  is,  in  the  absence  of 
j)ersonal  assets,  liable  to  be  charged  with  the  payment  of  bis 
indebtedness  and  the  plain  object  of  the  action  is  to  subject  the 
same,  a  purchaser  will  be  aflected  with  constructive  notice  as  to 
any  land  situated  in  the  county  in  which  the  action  is  pending, 
especially  where  the  summons  includes  the  devisees  of  the  dece- 
dent and  the  complaint  alleges  that  at  the  time  of  his  death  the 
decedent  was  seized  and  possessed  of  a  large  quantity  of  real  and 
personal  property  which  went  into  the  hands  of  his  executors,  and 
that  his  children,  named  in  the  summons  and  complaint,  are  his 
devisees  and  legatees  and  each  entitled  to  an  equal  share  of  mid 
estate. 

4.  Although,  where  a  suit  affecting  the  title  to  real  estate  is  prosecuted 

with  diligence,  the  lis  pendens  continues  until  final  judgment,  or 
until  canceled  under  direction  of  the  Court,  and  no  loss  or  destruc- 
tion of  the  notice  will  aflect  its  efficiency,  yet,  where  the  suit  is 
transferred,  by  consent,  to  another  county  on  the  original  papers 
and  nothing  is  left  on  the  files  to  inform  a  purchaser  of  the  nature 
of  the  action  and  the  proi)erty  to  be  affected  by  it,  the  lis  pendens 
fails  and  a  ho)ut  fide  purchaser  will  be  protected. 

5.  A  judgment  against  the  executors  of  a  decedent  simply  ascertaining 

the  amount  of  the  indebtedness  and  not  being  a  lien  upon  his  lands 
is  not  constructive  notice  of  the  insolvency  of  the  estate,  and  a  bona 
fide  purchaser,  for  value,  of  land  from  the  devisees,  after  two  years 
fi-om  the  grant  of  letters,  not  having  actual  notice  of  the  judgment 
or  of  the  insolvency  of  the  estate,  will  he  protected. 

6.  One  who,  with  actual  notice  of  the  insolvency  of  the  decedent's  estate, 

purchased  land  from  another,  who,  with  like  notice,  had  bought 
from  the  devisee,  is  not  protected  by  section  1442  of  The  Code,  but 
the  land  may  \ye  subjected  to  the  payment  of  the  indebtedness  of 
the  cstatt'. 

7.  One  who,  in  j^ood  faith,  purchases  property  upon  credit  at  a  fair  price 

from  an  insolvent  debtor  is  a  purchaser  for  value;  therefore,  one 
who,  after  two  years  from  the  grant  of  letters,  for  value  and  with- 
out notice  of  fraud  in  the  devisee,  purchases  land  from  the  latter 
and  at  once  reconveys  it  as  security  for  the  purchase-money  is  a 
purchaser  for  value  and  protected  by  section  1442  of  The  Ctnte 
against  creditors  of  an  insolvent  estate. 

S.  One  who,  with  actual  notice  of  the  insolvency  of  an  estate,  purchases 
land  from  one  who,  without  such  notice,  bought  from  a  devisee 
after  two  years  from  the  grant  of  letters,  will  be  protected  by  his 
vendor's  want  of  notice. 
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9.  T.,  after  two  yeans  from  the  grant  of  letters  on  decedent's  estate  and 

during  the  pendency  of  a  suit  to  suhject  the  land  to  the  payment 
of  his  debts,  purchased  the  land  from  a  devisee,  and  thereafter,  and 
after  the  breaking  of  the  lUpendais,  sold  to  R.,  who  had  no  con- 
structive notice  of  the  pendency  of  such  action  or  actual  notice  of 
the  insolvency  of  the  estate.  An  attorney,  to  whom  no  fee  or  gen- 
eral retainer  was  paid,  but  with  whom  B.  consulted,  had  actual 
notice  of  the  insolvency  of  the  estate,  but  did  not  communicate  it 
to  R.,  and  did  not  act  as  the  agent  of  R.  in  the  purchase  of  the 
land:  HHd,  that  R.  Tras  a  bona  fide  purchaser  for  value  and  is  not 
chargeable  with  such  attorney's  knowledge  otherwise  and  pre- 
viously obtained  of  the  former  li$  pendens  and  the  insolvency  of  the 
estate. 

10.  The  redelivery  of  an  unregistered  deed  is  not  a  reconveyance  of  the 

land,  but  only  an  estoppel  on  the  grantee  against  setting  up  a  title 
the  evidence  of  which  he  has  voluntarily  destroyed. 

11.  The  fact  that  a  partition  of  lands  has  been  made  among  devisees 

docs  not  estop  a  legatee  from  enforcing  his  claim  against  the  land, 
except  as  against  purchasers  in  good  faith  for  value  and  without 
notice. 

(Discussion  by  Chief  Justice  iSuBPHERD  of  bona  fide  purchasers  in 
equity  and  under  the  Statute  of  Elizabeth). 

Civil  action,  heard  upon  exceptions  to  the  report  of  J.  M. 
Mullen,  Referee,  at  Spring  Term,  1893,  of  Vance  Superior 
Court. 

• 

Mr.  R.  B.  PeebleSy  for  petitioners  S.  C,  A.  H.  and  J.  C. 
Arrington. 

Mr,  R.  0.  Burton,  for  Ricks,  Tisdale,  Battle,  trustee,  and 
others. 

Shepherd,  C.  J. :  At  the  Fall  Term,  1874,  of  the  Supe- 
rior Court  of  Franklin  (/ounty,  the  plaintiff  recovered  a 
judgment  for  the  sum  of  $9,096.95  against  L.  N.  B.  Battle, 
Thomas  J.  A.  Cooper,  and  the  executors  of  A.  H.  Arrington, 
deceased.  The  said  Battle  was  the  guardian  of  the  plain- 
tiff, and  the  said  Arrington  and  Cooper  were  sureties  to  the 
bond  of  said  Battle  as  administrator  of  one  Evans,  the  latter 
being  a  surety  to  the  guardian  bond  of  the  ^aid  Battle. 
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The  present  Uction  was  instituted  in  the  Superior  Court 
pf  Nash  County,  at  the  Fall  Term,  1879,  for  the  purpose  of 
enforcing  the  payment  of  the  said  judgment  against  the 
executors  and  devisees  of  the  said  Arrington,  and  also 
against  the  representatives  of  the  said  Cooper.  As  there  is 
no  exception,  so  far  as  this  appeal  is  concerned,  relating  to 
the  estate  of  said  Cooper,  now  deceased,  we  will,  for  the  pur- 
poses of  the  discussion,  treat  the  action  as  if  it  had  been 
brought  alone  against  the  real  and  personal  representatives 
of  the  said  Arrington.  The  complaint,  among  other  things, 
alleges  as  follows:  **That  A.  H.  Arrington  is  dead,  leaving 
a  will,  which  has  been  duly  proved  in  Nash  county,  and 
John  P.  Arrington  and  B.  L.  Arrington  are  duly  appointed 
and  qualified  executors  thereof.  The  defendants  John  P. 
Arrington,  Mary  Thorpe,  Thomas  Arrington,  Samuel 
Arrington,  A.  H.  Arrington,  George  Arrington,  Henry 
Arrington  and  Joseph  Arrington  are  devisees  and  legatees 
under  said  will,  and  are  each  entitled  to  an  equal  share  of 
said  esUite.  *  *  *  That  A.  H.  Arrington,  at  the  time 
of  his  death,  was  seized  and  possessed  of  a  large  quantity 
of  real  and  personal  property,  of  great  value,  which  went 
into  the.  hands  of  his  said  executors.*'  The  prayer  is  for 
an  account  of  the  personal  assets,  and,  if  they  should  be 
found  insufficient  to  pay  the  indebtedness,  that  the  real 
estate  of  the  said  Arrington  be  sold  and  converted  into 
assets  for  that  purpose. 

At  the  Fall  Term,  1882,  the  case  was  removed  to  Vance 
county  and,  after  several  orders  of  reference  and  reports  of 
referees  (it  having  been  found  that  a  sale  of  the  real  estate 
was  necessary),  it  was  at  May  Term,  1891,  referred  to  J.  M. 
Mullen,  *'to  state  the  account  of  John  P.  Arrington,  as 
executor  of  A.  II.  Arrington,  since  the  rendition  of  his 
account,  which  was  confirmed  at  Mav  Term,  1885,  and  also 
to  ascertain  how  contribution  should  be  made,  not  onlv 
between    the   fwo   estates   (the  estates  of  Arrington    and 
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Cooper),  but  also  between  the  devisees  of  A.  H.  Arrington 
and  those  to  whom  some  of  said  devisees  have  conveyed 
land  devised  bv  said  testator."  It  was  also  directed  bv  the 
order  of  reference  that  "  all  persons  who  have  so  acquired 
anv  of  the  testator's  real  estate  should  be  notified  bv  the 
said  referee  of  the  time  and  place  of  the  hearing  before 
him,  and  should  be  allowed  to  come  in  and  make  them- 
selves parties  to  this  action  before  him." 

Under  this  order  of  reference  Samuel  L.  Arrington,  A.  H. 
Arrington  and  Joseph  C.  Arrington,  who  still  own  their 
respective  shares  in  the  real  estate  as  devisees  of  their 
deceased  father,  were  permitted  to  file  an  answer.  This 
answer  sets  forth  the  various  tracts  allotted  to  each  of  the 
devisees,  the  disposition  which  has  been  made  of  them  and 
the  names  of  the  purchasers.  The  answer  also  alleges  that 
Samuel  L.  and  Joseph  Arrington  are  each  entitled  to  a  spe- 
cific legacy  of  $150,  which  they  claim  is  a  charge  upon  all 
of  the  real  estate.  These  defendants  prayed  that  it  be 
ascertained  what  lands  are  liable  to  be  sold ;  that  each  tract 
should  be  charged  with  its  pro  rata  part  of  the  indebtedness, 
and  for  other  and  further  relief.  To  this  answer  Ricks, 
York  and  others,  purchasers  from  the  other  devisees, 
responded,  alleging  that  they,  or  those  under  w^hom  they 
claimed,  were  ''bona  fide  purchasei'S  for  value,  and  without 
notice,"  and  that  they  purchased  more  than  two  years  after 
the  qualification  of  the  executors  of  said  Arrington.  They 
deny  that  the  general  indebtedness  or  specific  legacies  are  a 
charge  upon  their  lands,  and  they  also  plead  the  statute  of 
limitations.  Many  exceptions  were  made  by  the  various 
parties  to  the  report  of  the  referee,  and  the  rulings  of  Judges 
Bryan  and  Shuford  upon  the  same.  It  was  found  by  the 
referee  that  the  sales  of  said  tracts  were  all  made  more  than 
two  years  after  the  qualification  of  the  executors,  and  that 
several  of  the  purchasers  were  bona  fide  purchasers,  for 
value,  and  without  notice.     The  Code,  §1442. 
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1.  The  first  important  question  to  be  considered  is 
whether  those  who  purchased  lands  lying  in  the  county  of 
Nash,  after  the  beginning  of  this  action  and  the  filing  of  the 
complaint,  are  affected  with  constructive  notice.  In  the 
case  of  Collwgwood  v.  Brown,  106  N.  C,  362,  we  had  occa- 
sion to  consider  at  some  length  the  provisions  of  section  229 
of  The  (bd€y  in  its  relation  to  what  is  sometimes  called  the 
**  common  law  rule  of  lis  pendens.'*  Our  conclusion  was 
that,  as  to  real  property,  there  is  but  one  rule  of  lis  pendens 
in  this  State,  and  that  the  statutory  provision  is  a  substi- 
tute for  the  common  law  rule  previously  followed  by  our 
(Courts.  It  may,  therefore,  be  assimilated  in  many  respects 
to  that  species  of  notice  known  as  **  constructive  notice," 
and  the  requirements  of  the  statute  must  be  fully  complied 
with.  We  held,  however,  that,  where  the  action  is  pending 
in  the  county  in  which  the  land  is  situated,  it  is  unneces- 
sary to  file  a  separate  and  formal  notice,  provided  the  plead- 
ings contain  the  names  of  the  parties,  the  object  of  the 
action  and  a  description  of  the  land  to  be  affected. 

It  is  unquestionably  true,  as  contended  by  counsel,  that 
the  property  must  be  "pointed  out  in  the  pleadings  in 
such  a  manner  as  to  call  the  attention  of  all  persons  to 
the  very  thing,  and  warn  them  not  to  intermeddle."  But 
it  is  "  not  necessarv  that  the  land  should  be  described  bv 
metes  and  bounds;  certaintv  to  a  common  intent — reason- 
able  certainty — is  sufficient."  2  Pom.  Eq.  Jur.,  684.  "Thus 
it  will  be  seen  that  although  it  is  necessary  in  order  to 
constitute  lis  pendens  that  the  proceedings  should,  directly 
or  indirectly,  designate  specific  property,  yet,  where  the 
description  is  so  definite  that  any  one  reading  it  can  learn 
thereby,  either  by  the  descripticm  or  reference,  what  prop- 
erty is  intended  to  be  made  the  subject  of  litigation,  it  is 
sufficient."  Benn.  Lis  Pend.,  sec.  93;  1  Freem.  Judgm., 
sec.  197.     As  illustrative  of  the  ]>riuciple  deducible  from 
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the  foregoing  authorities  we  may  refer  to  the  case  of  Green 
V.  Sluyter,  4  Johns.  Ch.,  39,  where  the  description  wa« 
"divers  lands  in  Crosby's  Manor,"  held  in  trust  by  the 
defendant  for  the  complainant.  '*  It  was  decided/'  says 
Bennett,  supra^  *'to  be  the  duty  of  the  public  to  inquire  of 
the  defendant,  and  thus  ascertain  that  the  property  involved 
was  covered  by  tlie  description.  *  *  ♦  That  is  to  say, 
it  becomes  the  duty  of  the  purchaser  to  avail  himself  of  the 
information  given  by  the  pleadings,  by  the  use  of  reasona- 
ble diligence,  to  ascertain,  at  his  peril,  whether  the  property 
he  is  about  to  purchase  is  the  same  involved  in  the  suit." 
"  Certainty  to  a  common  intent  is  all  that  a  chancellor 
should  require."  Le  Neve  v.  Le  Neve,  2  White  &  T.  Lead. 
Cas.  Eq.,  197,  note. 

We  have  examined  the  cases  cited  by  counsel,  and  are 
of  the  opinion  that  they  do  not  conflict  with  the  views  just 
quoted.  Much  greater  particularity  is  required  where  one 
of  several  parcels,  or  a  part  of  a  single  parcel,  of  land  is  the 
subject  of  the  litigation.  In  such  cases  there  should  be  a 
sufficient  description  to  identify  in  some  manner  the  specific 
land  to  be  affected ;  but  where,  as  in  this  case,  the  entire 
real  estate  of  a  decedent  is,  in  the  absence  of  sufficient  per- 
sonal assets,  liable  to.be  charged  by  the  law  with  the  pay- 
ment of  his  indebtedness,  and  where  it  can  be  clearly  seen 
that  the  object  of  the  action  is  to  subject  the  same,  it  can- 
not, we  think,  with  any  show  of  reason,  be  insisted  that  a 
purchaser  should  not  be  affected  with  constructive  notice  as 
to  any  land  situated  in  the  county  in  which  the  action  is 
pending.  There  is  certainly  enough  to  inform  the  pur- 
chaser that  the  property  he  is  purchasing  may  be  necessary 
to  pay  the  indebtedness  of  the  estate,  and  this  is  sufficient 
to  bring  the  case  within  the  principle  of  the  rule  as  indi- 
cated by  the  authorities  to  which  we  have  referred. 

It  may  be  further  observed  that  the  summons  in  this 
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action  includes  the  devisees  of  the  said  Arrington,  and  the 
complaint  alleges,  as  we  have  seen,  that  he  was  at  the  time 
of  his  death  **  seized  and  possessed  of  a  large  quantity  of 
real  and  personal  property,  which  went  into  the  hands  of 
his  executors.''     It  is  further  alleged  that  the  children 
above  mentioned  are  "devisees"  and  legatees  under  the 
will  of  said  Arrington,  and  that  they  are  "each  entitled  to 
an  equal  share  of  said  estate."     The  necessary  inference  is 
that  all  of  the  estate,  both  real  and  personal,  was  devised 
and  bequeathed  to  the  said  children,  and  that  it  is  this  real 
estate,  and  none  other,  which  is  sought  to  be  subjected  in 
this  action.     If  this  be  not  so,  it  is  difficult  to  understand 
why.  the  said  children  are  made  parties;  and,  if  they  do 
take  all  of  the  real  estj^te  of  the  said  Arrington,  it  is  equally 
difficult  to  understand  why  an  examination  of  the  will, 
which  is  expressly  referred  to  in  the  complaint,  would  not 
disclose — if,   indeed,  it    were   necessary — a   more   specific 
description  of  the  said  property.     It  may  also  be  remarked 
that  the  reference  to  the  land  as  that  "w^hich  w-ent  into  the 
hands  of  his  (Arrington's)  executor,"    while   technically 
incorrect,  is  an  indication  that  the  lands  referred  to  were 
those  mentioned  in  the  will. 

Taking  the  whole  complaint,  and  considering  the  char- 
acter of  the  action,  we  cannot  entertain  a  doubt  that  those 
of  the  defendants  who  purchased  lands  in  Nash  county 
after  the  filing  of  the  complaint,  and  before  the  removal 
of  the  cause  to  \"ance  county,  are  affected  with  construct- 
ive  notice. 

The  ruling  of  his  Honor  upon  this  point  must  therefore 
be  sustained. 

2.  Another  serious  question  to  be  determined  is  whether 
the  defendants  who  purchased  lands  in  Nash  county  after 
the  removal  of  the  case  are  also  bound  by  the  lis  peiidms. 
We  have  but  little  doubt  that,  had  this  action  been  removed 
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in  the  usual  manner,  the  lis  pendens  would  not  have  been 
destroyed.  Without  entering  into  a  general  discussion  of 
the  subject,  it  is  sufficient  to  say  that  where  the  suit  has 
been  prosecuted  with  proper  dihgence  the  lis  pendens  con- 
tinues until  the  final  judgment  (1  Beach,  Mod.  Eq.  Jur., 
440,  and  Benn.  Lis  Pend.,  sec.  78),  or  until  it  has  been 
canceled  under  the  directions  of  the  Court.  The  Code, 
§229.  The  mere  loss  or  destruction  of  the  notice  will  not 
affect  its  efficiency,  if  the  statute  has  been  fuUy  complied 
with.  Benn.  Lis  Pend.,  sec.  330.  But,  while  all  this  may 
be  true,  the  Courts  will  nevertheless  refuse  to  enforce  the 
rule  unless  the  party  invoking  it  clearly  brings  himself 
within  its  true  spirit  and  principle;  and  therefore  if,  by 
any  act  of  his  own,  he  has,  contrary  to  the  usual  course  of 
the  Court,  consented  to,  or  been  instrumental  in,  the  re- 
moval from  its  files  of  the  notice  of  li^  pendens  (or,  as  in 
this  case,  its  substitute,  the  complaint),  leaving  nothing 
whatever  upon  the  record  which  could  inform  a  purchaser 
of  the  nature  of  the  action,  and  the  property  sought  to  be 
subjected,  it  must  follow,  according  to  every  principle  of 
eciuity  and  fair  dealing,  that  the  purchaser  will  be  pro- 
tected. The  rule  lis  pendens^  while  founded  upon  princi- 
ples of  public  policy  and  absolutely  necessary  to  give 
effect  to  the  decrees  of  the  Courts,  is  nevertheless,  in  many 
instances,  very  harsh  in  its  operation ;  and  one  who  relies 
upon  it  to  defeat  a  bona  fide  purchaser  must  understand 
that  his  case  is  stricti^imi  juris.  Certainly  he  cannot  claim 
its  protection  when,  as  we  have  observed,  he  has  done  any- 
thing that  prevents  the  purchaser  from  learning  the 
nature  of  his  claim  by  an  inspection  of  the  records.  That 
the  doctrine  of  estoppel  may  be  invoked  in  bar  of  the 
enforcement  of  the  rule  is  well  settled.  Bennett,  supra,  sec. 
110.  It  is  applied  in  cases  of  negligence  in  failing  to  prose- 
cute the  action,  and  also  where  the  plaintiff  makes  such  a 
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disposition  of  the  case  that  it  may  be  inferred  that  the  right 
to  enforce  the  lis  pendens  has  been  abandoned.  Bennett, 
supra,  sees.  109-111,  note.  While  we  are  unable  to  find  any 
decision  directly  in  point,  we  are  satisfied  that  the  views 
we  have  expressed,  as  applicable  to  the  question  under 
consideration,  are  well  sustained  by  the  principle  just  stated. 
If  the  neglect  to  fully  prosecute  a  suit,  so  as  to  lead  a  pur- 
chaser to  infer  that  the  lis  pendens  is  abandoned,  will  work 
an  estoppel,  it  would  seem  plain  that  the  voluntary  removal 
of  everything  from  the  Court  which  could  possibly  give 
any  information  as  to  the  object  of  the  action  should  have 
the  same  effect. 

We  need  not  pause  to  consider  the  justness  of  the  criti- 
cism to  be  found  in  some  of  the  text-books  upon  the  use 
of  the  term  ** constructive  notice^*  in  connection  with  the 
doctrine  of  lis  pendens.  It  is  doubtless  true  that,  generally 
speaking,  the  doctrine  is  really  not  founded  upon  notice  at 
all,  but  upon  considerations  of  a  stern  public  policy,  which 
does  not  permit  a  i)arty  litigant  to  convey  to  othere  the 
subject  of  the  litigation,  so  as  to  prejudice  the  rights  of  the 
opposite  party.  Bellamy  v.  Sabine,  1  De  Gex.  &  J.,  566. 
This  is  evident  from  the  fact  that  originally  the  rule  was 
enforced  in  cases  where  a  subpoena  was  issued  before  the 
filing  of  the  bill,  or  of  any  other  paper  from  which  the 
public  could  glean  any  information  whatever  as  to  the  sub- 
ject-matter of  the  threatened  litigation.  Where,  however, 
the  statute  or  a  rule  of  Court  requires  the  filing  of  a  bill 
as  a  prerequisite  of  jurisdiction,  there  is,  says  Bennett  (Lis 
Pend.,  sec.  18),  "a  warrant  for  using  the  terms  *  notice  Us 
pendens^  and  *  notice  of  lis  pendens.^  ^^  And  very  plainly 
are  these  terms,  as  well  as  that  of  ** constructive  notice," 
permissible  where,  as  in  this  State,  the  lis  pendens  can  only 
exist,  as  to  real  property,  by  a  strict  compliance  with  the 
terms  of  the  statute,  and  where  the  statute  itself  declares 
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that  the  notice,  when  properly  filed,  shall  be  "constructive 
uotice.'*  The  Code,  §229.  The  fundamental  principle  of 
lis  pendens,  therefore,  being  no  longer  founded,  in  this  State, 
upon  a  public  policy  which  gives  effect  to  the  decrees  of 
the  Courts,  regardless  of  the  fact  whether  an  inquiring  pur- 
chaser can  acquire  information  by  an  inspection  of  the 
record,  but  being  founded  upon  the  principle  that  by  such 
an  inspection  he  can  actually  acquire  information,  it  must 
necessarily  follow  that  the  lis  pendens  is  entirely  dependent 
upon  the  filing  of  the  notice;  and,  if  this  be  so,  it  must 
also  follow  that  its  efficacv  will  be  destroved  when  it  is 
substantially  withdrawn  by  the  consent  of  the  parties.  It 
is  true  that  the  notice,  when  filed,  is,  as  in  the  case  of  the 
common  law  lis  pendens,  in  itself  notice,  or  rather  dispenses 
with  actual  notice;  but  it  was  in  consonance  with  the 
spirit  long  evinced  by  the  courts  of  equity,  to  postpone  the 
operation  of  the  rule  until  the  bill  was  filed,  that  these 
statutory  provisions  have  been  very  generally  enacted. 
While  recognizing  the  lis  pendens  as  absolutely  binding  in 
its  effect,  the  rigor  of  the  rule  has  been  softened  by  the 
equitable  requireiDent  that  the  means  of  information  should 
be  accessible  to  those  who  are  careful  enough  to  search 
for  it. 

These  principles  are  easily  applied  to  the  facts  appearing 
in  the  record.  This  action  is  entitled  **  Pattie  D.  B.  Arring- 
ton  against  J.  P.  and  B.  L.  Arrington,  executors,  and  oth- 
ers"; and  there  appears  nothing  else  on  the  docket  from 
which  the  character  of  the  action  or  names  of  the  parties, 
other  than  the  executors,  can  be  ascertained.  It  is  clear, 
therefore,  that,  in  the  absence  of  the  complaint,  there  was 
nothing  on  the  records  of  the  Court  which  could  amount 
to  a  lis  pendens  under  our  statute. 

At  the  Fall  Term,  1882,  the  following  order,  entitled  as 
above  stated,  appears  on  the  docket:  "This  cause,  on 
11 
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motion  of  plaintiff,  supported  by  affidavit,  is  removed; 
and,  by  consent  of  counsel  for  plaintiffs,  and  defendants, 
Vance  county  is  designated  as  the  county  to  which  it  should 
be  removed,  and  that  the  original  papers  in  the  cause  be 
transmitted,  instead  of  a  transcript,  and  said  cause  not  to 
be  called  before  Thursday  of  the  next  term  of  Vance  Supe- 
rior Court."  Thus  it  appears  that  all  of  the  papers  from 
which  a  purchaser  could  derive  any  information  that  the 
devisees  of  Arrington  were  parties,  or  that  their  land  was 
to  be  subjected,  were,  by  consent  of  all  the  parties  who  are 
interested  in  sustaining  the  Iw  pendens,  virtually  withdrawn 
from  the  files  of  the  said  Court.  The  complaint,  so  far  as 
this  question  is  concerned,  w^as  simply  a  substitute  for  the 
notice  required  by  2' he  Code;  and  its  withdrawal,  under 
the  circumstances,  had  the  same  effect  as  the  voluntarv 
withdrawal  of  any  other  notice  of  lis  pendens.  It  seems  to 
us  that  it  would  be  pushing  the  doctrine  of  statutory  U^ 
pendens  far  beyond  its  reasonable  limits  to  enforce  it  in 
favor  of  those  at  whose  instance  every  vestige  of  informa- 
tion required  by  the  statute  was  removed,  and  against  a 
purchaser  who.  For  that  reason,  could  not,  by  the  most  dili- 
gent inspection  of  the  records,  have  discovered  that  the 
land  he  was  purchasing  was  sought  to  be  subjected  to  the 
payment  of  the  indebtedness  of  the  said  estate.  We  are 
therefore  of  the  opinion  that  there  was  error  in  the  ruling 
that  those  of  the  defendants  who  purchased  lands  in  Nash 
count V  after  the  removal  of  the  cause  were  affected  with 

f.' 

constructive  notice  of  the  purpose  of  this  action. 

3.  There  being  no  lis  pendens  after  the  removal,  it  is 
insisted  that,  independent  of  the  statutory  lis  pendens,  a 
I)ending  action  or  a  judgment  against  the  executors  alone 
would,  in  itself,  amount  to  constructive  notice,  and  that 
the  purchasers  were  thereby  put  upon  inquiry  to  ascertain 
whether  the  estate  was  insolvent,  so  that  a  resort  to  the 
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real  property  would  be  necessary.  As  illustrative  of  this 
contention  we  may  refer  to  the  Nancy  Bunn  judgmentj 
which  was  confessed  in  the  Superior  Court  of  Nash  (/ounty 
in  1869  by  the  said  A.  H.  Arrington,  deceased,  and  revived 
against  his  executors  in  187").  This  judgment  simply 
ascertained  tlie  amount  of  the  indebtedness,  and  was  no  lien 
upon  the  lands  at  the  time  of  the  various  purchases.  It 
was  not  incumbent,  therefore,  upon  the  purchasers  to 
examine  the  records  for  this  judgment;  and,  unless  they 
had  actual  notice  of  its  existence,  it  could  not  put  them 
upon  inquiry  as  to  the  condition  of  the  estate.  After  the 
lapse  of  two  years  purchasers,  in  the  absence  of  actual  or 
constructive  notice,  have  a  right  to  assume  that  the  estate 
hiis  been  settled.  Notice  is  either  actual  or  constructive, 
but  the  Jine  of  demarkation  between  them  is  not  always 
preserved ;  and,  indeed,  there  is  often  a  difference  of  opin- 
ion as  to  whether  notice  arising  in  a  certain  way  belongs 
to  one  class  or  the  other.  '*  That  notice  which  is  imputed 
to  a  person  because  he  is  shown  to  be  conscious  of  having 
the  means  of  knowledge,  although  he  does  not  use  them,, 
is  treated  by  some  Judges  and  text-writere  as  a  branch  of 
actual  notice,  and.  is  called  by  them  '  implied  notice,'  but 
by  others  it  is  treated  as  constructive  notice.  Generally 
this  is  not  a  matter  of  importance,  for,  when  established, 
constructive  notice  has  the  same  ettect  as  actual  notice." 
1  Beach.  Mod.  Eq.  Jur.,  347.  It  is  unnecessary  at  this 
time  to  attempt  a  classification,  but  reference  may  be  made 
to  Mr.  Pomeroy's  work  on  Ecjuity,  in  which  he  treats  the 
subject  with  much  learning  and  ability.  2  Pom.  E(|.  Jur., 
sec.  5.  Assuming  it  to  be  constructive  notice,  it  is  not, 
like  lis  pendens^  notice  in  itself;  but  it  is  entirely  dependent 
upon  actual  notice  brought  home  to  the  party  of  such  facts 
which,  if  followed  up  with  reasonable  care  and  diligence, 
would  lead  to  a  discovery  of  the  truth  concerning  the  claim 
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or  interest  of  another.  When  tlie  information  is  of  this 
character  the  constructive  notice  is  irrebuttable,  and  as 
effectual  as  that  species  of  constructive  notice  to  which  lis 
pendens,  registration,  and  others  of  a  similar  conclusive 
character,  belong.  The  cases  cited  by  counsel  do  not  con- 
flict with  this  view,  nor  do  they  establish  the  proposition 
that  a  judgment  of  this  nature,  without  actual  notice  of  its 
existence,  is  constructive  notice  of  the  insolvencv  of  the 
estate.  Those  purchasers,  therefore,  who  purchnsed  after  the 
removal  of  the  cause,  and  who  liad  no  actual  notice  of  the 
existence  of  the  judgment,  the  pendencj'^  of  this  action  or 
of  the  insolvency  of  the  estate,  will  be  protected,  provided 
they  are  bona  fide  purchasers  for  value.  The  law  favors 
the  alienation  of  real  property,  and  has  fixed  a  limited 
period  within  which  it  must  await,  in  the  hands  of  the 
heirs  or  devisees,  the  possible  demands  of  the  creditors. 
After  the  expiration  of  this  period  it  may  be  purchased 
with  impunity  by  a  bona  fide  purchaser  for  value  and  with- 
out notice.  It  is  very  improbable  that  a  want  of  sufficient 
personal  assets  will  not  be  discovered  within  two  years  after 
the  administration,  and  the  creditors  may  always,  within 
a  reasonable  time,  avail  themselves  of  the  statutorv  cred- 
itoi*s*  bill  agailist  the  personal  and  real  representatives. 

It  is  not  in  accord  with  the  policy  of  the  law  that  the 
right  which  it  gives  the  heir  or  devisee  to  convey  after  two 
years  shall  be  impaired,  as  it  will  be  if  the  purchaser  is  t<» 
be  affected  with  constructive  notice,  under  the  circumstances 
relied  upon  in  this  case. 

4.  These  general  i)rinciples  being  established,  we  will  now 
proceed  to  a  more  particular  examination  of  the  exceptions 
addressed  to  the  rulings  of  the  Court  below. 

First,  as  to  the  Ililliard  tract:  It  appears  that  this  tract 
had,  under  partition  proceedings  between  the  devisees,  been 
allotted  to  John  P.  Arringtion,  and  that  on  November  5, 


N.  C]  FEBRUARY  TKRM,  1894.  165 


ARRINXiTON    r.    ArRINCJTOX. 


1876,  the  said  Arriiigton  sold  twenty  acres  thereof  to  one 
W.  L.  Thorpe,  who  had  actual  notice  of  the  insolvency  of 
the  estate.  The  said  Thorpe,  on  February  14,  1886,  con- 
veyed the  lands  to  B.  H.  Buun,  trustee,  who  at  the  time  of 
his  purchase  had  actual  notice  of  such  insolvency,  and  aJso 
of  the  pendency  of  this  action.  There  can  be  no  question 
but  that  this  land  is  not  protected  by  the  proviso  of  the 
statute,  and  that  it  should  be  subjected  to  the  payment  of 
the  indebtedness  of  the  estate,  unless  it  is  exonerated  by 
reason  of  a  certain  deed  of  release  executed  by  the  plaintifl 
on  the  30th  of  October,  1878;  and  that  the  said  deed  did 
not  have  this  effect  is  decided  in  Arrington  v.  Arrington, 
102  N.  C,  491,  and  it  is  therefore  unnecessary  to  enter  into 
a  further  discussion  of  the  (juestion. 

Second,  as  to  the  Marnes  tract:  This  tract,  in  the  parti- 
tion proceedings,  was  allotted  to  R.  W.  Arrington,  and  con- 
veyed by  him  to  W.  M.  York  on  July  16,  1886.  It  is  found 
that  York  was  a  purchaser  for  value,  and  that  he  purchased 
without  actual  notice.  As  the  action  had  been  removed  to 
\'^aiice  county  before  the  purchase,  and  as  we  have  vseen  that 
such  removal  destroyed  the  lis  pendens  in  Nash  county, 
where  the  land  is  situated,  it  necessarilv  follows  that  there 
was  error  in  holding  that  the  said  York  and  C.  W.  (irandy 
<fe  Son,  who  purchased  from  him,  were  affect<^^d  with  con- 
structive notice. 

Third,  as  to  the  Fox  and  Harrison  tract :  This  tract  was 
also  a  part  of  the  real  estate  allotted  upon  partition  to  R.  W. 

» 

Arrington,  and  it  was  sold  and  conveyed  by  him  to  T.  F. 
York  on  the  28th  of  February,  1885,  in  consideration  of 
the  sum  of  $3,820.  For  this  amount  the  said  York  exe- 
cuted his  notes  to  the  said  Arrington,  and  immediately 
reconveved  the  land  to  secure  the  pavment  of  the  same. 
As  the  sale  was  made  after  the  removal  of  the  action  to 
Vance   countv  there  was  no  constructive  notice,  and  it  is 
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jyro  tmito — that  is,  to  the  extent  of  the  moaey  actually 
expended  prior  to  the  notice.  He  must  lose  his  bargain, 
however  fair  the  price  may  have  been  at  the  time  of  the 
pureimse,  upon  notice,  perhaps  many  years  afterwards,  that 
the  estate  is  insolvent.  After  very  serious  consideration, 
and  a  careful  examination  of  the  authorities  cited,  we  have 
concluded  that  such  is  not  a  proper  construction  of  the  stat- 
ute; and  we  are  of  the  opinion  that  the  purchaser  contem- 
plated by  its  provisions  is,  in  respect  to  the  consideration, 
to  be  assimilated  to  a  purchaser  for  value  under  the  statute 
of  13  Eliz.  {The  Code,  §1548).  The  language  of  the  two 
statutes,  in  so  far  as  it  bears  upon  this  question,  is  substan- 
tially the  same,  the  words  "good  consideration"  having 
always  been  construed  by  the  (burts  of  England  and  this 
country  to  mean  **  valuable  consideration.*'  2  Bigelow, 
Frauds,  44.*^,  and  Young  v.  Lafhrop,  67  N.  ('.,  63.  And 
there  is  a  striking  analogy  between  a  purchaser  from  an 
heir  at  law  or  devisee  and  a  purchaser  under  the  st^itute  of 
Elizabeth,  whereas  there  seems  to  be  none  between  such  a 
purchaser  and  a  ''bona  fide  purchaser"  in  equity.  In  the 
latter  case  the  rule  in  equity,  with  its  peculiar  require- 
ments, is  usually  invoked  in  favor  of  one  who  is  seeking 
the  enforcement  of  some  equity  which  has  attached  to,  or 
may,  under  various  equitable  principles,  be  impressed  upon, 
the  land ;  but  it  is  never  applied  in  favor  of  a  mere  general 
creditor,  who  possesses  nothing  in  the  nature  of  an  equi- 
table charge  or  lien.  In  the  present  case  the  creditors  never 
had  any  lien  upon  the  lands  of  the  devi.sees  {Davis  v.  Perry, 
96  N.  C,  260),  but  they  had  a  legal  right  merely  to  subject 
the  lands  necessary  to  the  payment  of  their  indebtedness; 
and  this  legal  right  was  absolutely  protected  for  a  period  of 
two  years  by  the  provision  of  the  statute  declaring  void  any 
alienation  by  the  real  representative,  as  against  such  cred- 
itors.    The  creditors  having  nothing  in  the  nature  of  an 
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equitable  churge  or  lien,  their  position  after  the  expiration 
of  two  years  must  be  regarded,  in  respect  to  the  rights  of 
purchasers,  as  similar  to  that  of  a  general  creditor,  and  the 
conveyances  to  such  purchasers  ought  to  be  sustained  upon 
the  same  consideration  as  would  be  sufficient  under  the 
statute  of  Elizabeth.  This  construction,  as  we  have  before 
remarked,  is  in  harmony  with  the  policy  of  the  law,  which 
condemns  unnecessary  restriction  upon  the  alienation  of 
real  property.  It  can  never  work  injustice  to  the  vigilant 
creditor  (and  it  is  he,  only,  '*w^hom  the  law  loveth");  and 
it  encourages  alienation  by  the  assurance  it  affords  the  pur- 
chaser that  he  can  keep  the  land  at  the  contractual  price, 
leaving  the  creditor  to  subject  the  purchase-money,  or  its 
securities,  in  the  hands  of  the  vendor. 

Under  the  view  we  have  taken  it  onlv  remains  to  be 
determined  whether  the  defendant  York  was  a  purchaser 
for  value  under  the  statute  of  Elizabeth;  and  upon  this 
point  we  have  direct  authority  in  the  case  of  Beasky  v. 
Bray,  98  N.  C,  266,  in  which  it  was  held  that  one  who,  in 
good  faith,  purchases  property  upon  credit,  at  a  fair  price, 
of  an  insolvent  debtor  is  a  purchaser  for  value. 

The  principle  declared  is  thus  stated  l\t  Judge  Seymour  in 
his  Digest :  **  The  fact  that  an  insolvent  person  makes  a  con- 
veyance of  all  his  property  to  a  person  possessing  no  other 
property  of  his  own,  and  takes  his  notes  in  payment  therefor 
upon  long  credit  (one,  two,  and  three  years),  is  not  sufficient, 
in  the  absence  of  a  finding  by  a  jury  of  fraudulent  intent  on 
the  part  of  the  vendee  as  well  as  the  vendor,  to  authorize  a 
Court  to  adjudge  the  conveyance  fraudulent.^'  The  decis- 
ion goes  far  beyond  what  is  necessary  to  sustain  the  pur- 
chase in  the  present  case,  as  it  does  not  appear  that  the 
vendee  was  insolvent;  and  it  is  also  to  be  observed  that  he 
<lid  not  give  simply  his  notes  for  the  purchase-money,  but 
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secured  them  by  a  mortgage  on  the  property-.  It  having 
been  found  that  the  said  defendant  purchased  without 
notice,  and  in  good  faith,  and  the  consideration  being  suffi- 
cient, we  must  hold  that  the  exception  to  the  ruling  of  the 
Court  ordering  the  sale  of  the  land  [)urchased  by  him 
should  be  sustained. 

Fourth,  as  to  the  home  tract:  The  findings  of  the  Court 
are  as  follows:  *'()n  the  Gth  dav  of  January,  1881,  T.  M. 
Arrington  and  wife  executed  a  deed  to  James  T.  Tisdale 
and  his  heirs  for  the  317  acres  of  the  home  tract  allotted 
to  said  T.  M.  Arrington.  None  of  the  purchase-money  has 
been  paid,  but  Tisdale  gave  to  Arrington  his  notes  therefor, 
and,  to  secure  the  same,  immediately  reconveved  the  land 
to  Arrington,  by  way  of  mortgage.  The  mortgage  deed 
was  immediately  registered  in  Nash  county.  The  deed 
from  Arrington  to  Tisdale  was  acknowledged  and  handed 
to  the  Register  of  Deeds.  It  does  not  appear  that  any  fees 
were  paid  or  tendered,  or  demanded,  but  the  Register  prom- 
ised to  register  the  deed.  It  has  never  been  recorded  and 
is  lost.  At  the  time  Tisdale  agreed  to  purchase  the  land, 
by  mutual  consent,  John  H.  Thorpe  acted  as  attorney  for 
both  Tisdale  and  Arrington ;  and  Thorpe,  between  the  years 
1872  and  1877,  acted  as  attorney  for  the  executors  of  A.  H. 
Arrington,  and  from  that  time  till  the  19th  day  of  Decem- 
ber, 1883,  had  actual  knowledge  of  the  judgment  of  Pattie 
D.  B.  Arrington  against  the  estate  of  A.  H.  Arrington, 
mentioned  in  the  pleadings.  Prior  to  December,  1883, 
T.  \I.  Arrington  borrowed  some  money  from  R.  H.  Ricks, 
and  executed  his  notes  to  Ricks  therefor,  and  as  collateral 
.'iseeurity  deposited  with  him  at  the  time  of  borrowing  the 
Tisdale  notes  given  for  the  purchase-money  aforesaid.  Tis- 
dale remained  on  the  land  about  three  years,  using  the 
rents  and  profits;  and  on  December  18,  1883,  he,  Arring- 
ton, and  Ricks  agreed  that  Ricks  sliould  take  the  land  for 
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himself  of  the  want  of  actual  notice,  because,  at  the  time  of 
his  purchase,  his  grantor,  Tisclalo,  had  not  acquired  the 
legal  title.  This  rule  as  to  the  acquisition  of  the  legal  title 
is  frequently  of  very  important  application  to  the  case  of  a 
bona  fide  purchaser  in  equity;  but,  as  we  have  seen  that 
such  a  purchaser  is  not  contemplated  by  the  statute,  it 
becomes  immaterial  whether  Tisdale  acquired  the  strict 
legal  title  or  not.  The  unregistered  deed  (to  say  nothing 
of  the  estoppel  worked  by  the  acceptance  of  the  mortgage 
by  his  grantor)  was  a  conveyance  at  least  of  the  equitable 
estate,  and  not  merely  of  an  equity,  and  was  good  as  against 
all  persons  except  subsequent  purchasers  and  creditors.  It 
might  be  set  up  in  equity,  says  Ruffin,  C.  J.,  *' whether 
voluntary  or  for  value,  and  by  it  such  an  estate  is  conferred 
as  may  be  sold  under  execution.''  Price  v.  Sykes,  1  Hawks, 
87.  "  Its  owner  is  a  tenant  of  the  freehold,  and  a  recovery 
under  a  precipe  against  him  would  be  good,  and  his  widow 
may  be  endowed  in  the  same."  Morris  v.  Ford,  2  Dev.  Eq., 
412.  Such  a  grantee  is  also  deemed,  in  equity,  to  be  seized 
of  an  equitable  freehold.  Austin  v.  King^  91  N.  C,  286; 
Ray  v.  Wilcoxon,  107  N.  C,  514.  See  also,  Jennings  v.  Reeves, 
101  X.  C,  447.  Arrington  having  the  legal  title,  and  not 
a  mere  ecjuity,  and  Tisdale  having  accjuired  of  Arrington 
the  equitable  ownership  for  a  fair  consideration,  Tisdale 
must  be  deemed  to  have  purchased  under  a  conveyance,  as 
mentioned  in  the  statute ;  and  Ricks  is  therefore  entitled  to 
avail  himself  of  a  want  of  notice,  although  his  grantor,  the 
said  Tisdale,  mav  have  had  notice. 

Before  passing  from  this  subject  it  may  be  of  interest  to 
observe  that  it  is  not  true  that  an  unregistered  deed  is,  as 
has  been  said,  a  mere  executory  contract,  and  that  for  this 
reason  the  title  revests  in  the  grantor  upon  redelivery.  It 
is,  as  we  have  stated,  a  Conveyance  of  an  equitable  estate; 
and  such  an  estate  in  land,  being  within  the  statute  of 
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frauds,  cannot  be  conveyed  in  such  an  informal  manner. 
The  reason  that  a  grantee  cannot  claim  under  such  a  deed, 
when  he  has  redelivered  it,  is  because  he  will  not  be  per- 
mitted to  give  evidence  of  that  which  he  has  voluntarily 
destroyed ;  and  he  is  therefore  estopped  from  ever  setting  it 
up,  either  in  a  court  of  law  or  equity. 

It  is  further  insisted  bv  the  learned  counsel  that  Ricks  was 
affected  with  constructive  notice  by  reason  of  the  knowledge 
of  his  attorney.  It  appears  that  Mr.  Thorpe  acquired  his 
information  of  the  indebtedness  of  the  estate  while  acting 
as  attorney  for  the  executors  between  the  years  1S72  and 
1877,  and  that  this  information  was  still  in  his  mind  at  the 
time  Ricks  consulted  him  in  1883;  but  for  some  reason 
(perhaps  because  it  did  not  occur  to  him  that  the  real  estate 
would  ever  be  required  to  pay  such  indebtedness)  he  did 
not  communicate  his  knowledge  to  Ricks.  Very  much  was 
said  on  the  nrgnment  in  respect  to  the  time  and  manner  in 
which  the  knowledge  must  have  been  acquired  by  an  agent, 
in  order  to  affect  hi>s  principal,  it  being  insisted  that  it  must 
have  been  acquired  in  the  course  of  the  particular  transac- 
tion in  which  the  agent  was  employed.  There  is  an  appar- 
ent  diversity  of  opinion  upon  this  point  in  the  text-books 
and  judicial  decisions.  See  Pom.  Eq.  Jur.,  666 ;  1  Jones, 
Mortg.,  586;  Weeks,  Attys.  at  Law,  "237,  and  the  notes  in 
Le  Neve  v.  Le  Neve,  2  White  &  T.  Lead.  Cas.  Eq.,  109— and 
also  a  discussion  of  the  subject  by  Bradley,  J.,  in  the  Case 
of  Distilled  Spirits,  11  Wall,  356.  In  the  latter  case  the 
agent  was  authorized  to  purchase  for  the  principal,  and  it 
was  held  that  the  latter  was  aflected  with  notice  present  to 
the  mind  of  the  agent  at  the  time  of  the  purchase,  although 
he  had  acquired  his  information  in  a  prior  transaction. 
This,  with  some  limitations,  seems  to  be  the  true  rule  in 
such  cases.  So,  in  the  case  of  Hulbert  v.  Douglas,  94  N.  C, 
122,  the  point  determined  by  this  Court  was  that  there  was 
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some  evidence  "that  the  attornej'  was  acting  for  the  pur- 
chaser in  the  s^xle  of  the  note.'*  .Our  case  is  quite  different, 
and  we  do  not  propose  to  enter  into  an  elaborate  discussion 
of, the  general  subject  It  is  sufficient  to  say  that,  conced- 
ceding  that  Mr.  Thorpe  was  really  consulted  as  an  attorney, 
and  not  merely  as  a  friendly  neighbor,  in  reference  to  the 
title,  he  was  not,  in  our  opinion,  such  an  agent  as  is 
embraced  in  the  principle  relied  upon.  Mr.  Ponieroy  (sec- 
tion 668)  says  (and  in  this,  he  is  fully  sustained  by  the  lead- 
iug  authorities)  that,  **  whenever  a  solicitor  or  attorney  at 
law  is  brought  within  the  operation  of  the  rule  he  must  be 
employed  in  some  other  capacity  than  as  a  mere  professional 
and  legal  adviser.  .He  must  be  employed  to  represent  his 
client  in  a  transaction  whereby  the  principal  is  to  acquire 
some  rights,  or  is  to  be  subjected  to  some  liabilities.''  And 
he  further  observes,  in  a  note,  that  **all  the  decisions — 
impliedly,  at  least — sustain  this  conclusion.  Whenever  the 
agent  has  been  a  solicitor  or  attorney  at  law  it  will  be  seen 
that  he  has  been  employed  in  some  such  transactions — the 
negotiation  of  a  lease  and  giving  a  mortgage,  the  transfer  of 
property,  and  the  like."  To  the  same  effect  is  the  opinion 
of  Judge  Hare  and  Mr.  Wallace  in  their  notes  in  Le  Neve  v. 
Le  Neve,  supra.  They  remark  that  **one  who  is  asked  for  a 
professional  opinion  is  an  adviser,  rather  than  an  agent.  If 
an  agent  who  is  employed  to  invest  money  or  to  conduct 
the  negotiation  for  an  estate  buys  with  notice  that  the 
premi.ses  belong,  in  equity  and  good  conscience,  to  a  third 
person,  it  is  immaterial  whether  his  knowledge  was 
acquired  at  the  time  or  in  the  course  of  an  antecedent 
transaction.  *  *  *  gut  the  case  is  obviouslv  different 
where  an  attorney  who  has  been  retained  to  examine  a  title 
conducts  the  investigation  in  the  usual  course  of  business 
without  discovering  a  break  or  flaw,  and  so  informs  his 
client,  without  disclosing  a  fact  which  he  has  learned  inci- 
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dentally  in  examining  the  same  title  for  another  party. 
Under  these  circumstances  the  purchase  is  not  made, 
througli  the  agent,  nor  does  he  practice  a  fraud  or  decei> 
tion  on  the  ec^ui table  owner.  His  failure  to  disclose  tjie 
truth  mav  be  wrongful,  or  it  mav  be  dictated  bv  a  sense  of 
professional  obligation  to  the  person  for  whom  he  w-as  act- 
ing at  the  time  when  he  obtained  the  information.  But 
there  is  nothing  to  affect  the  conscience  of  the  principal, 
nor  can  he  be  said  to  have  constructive  notice  of  that  wjiich 
he  would  not  have  ascertained  if  he  had  examined  the  title 
instead  of  employing  an  attorney." 

The.se  principles,  as  applied  to  the  facts  before  us,  very 
plainly  show  that  the  knowledge  of  the  attorney  should  not 
be  attributed  to  Ricks.  The  attornev  here  was  merelv  con- 
suited  as  to  the  title,  and  does  not  appear  to  have  been 
employed  to  negotiate  the  purchase,  or  to  acquire  the  title. 
Ricks,  then,  having  no  constructive  notice,  either  by  lis 
j)e7iden8  or  the  knowledge  of  the  attorney,  and  being  him- 
self possessed  of  no  actual  knowledge,  either  of  the  indebt- 
edness or  of  the  judgment  against  the  executors  (w^hicli 
latter  would  have  put  him  upon  inquiry),  is  to  be  deemetK 
under  the  findings  of  the  Court,  a  bona  fide  purchaser  for 
value,  and  without  notice.  His  exceptions,  therefore,  must 
be  sustained. 

Fifth,  as  to  the  Mann-Arrington  Gold  Mining  tract:  This 
tract  was  allotted   in  the  partition  proceedings  to   T.  M. 
Arriujgton,  who  conveyed  the  same,  on  April  2,  1881,   to 
J.  P.  Daughtry,  as  trustee,  to  secure  certain  indebtedness 
due  Bunn,  Battle  &  Co.      This  conveyance  having  been 
made  before  the  removal  of  the  action,  the  said  Daughtry 
was  affected   with  constructive  notice.     On   November    3, 
1884,  he  conveyed  to  B.  H.  Bunn.     The  action  having  beeu 
removed,  the  said  Bunn  had  no  constructive  notice,  but    it 
is  found  that  he  had  actual  knowledge  of  the  suit,  as  'wrell 
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as  of  the  indebtedness  of  the  estate.  B.  H.  Bunn  conveyed 
on  November  26,  1886,  to  Bennett  Bunn,  who  paid  full 
value,  and  had  neither  actual  nor  constructive  notice. 
Bennett  Bunn,  on  January  27,  1888,  conveyed  for  value  to 
tlie  Mann-Arrington  (lold  Mining  Company,  who  had  actual 
notice.  Under  the  authorities  cited  in  this  opinion  relative 
to  the  Fox  and  Harrison  tract  the  Mann-Arrington  Gold 
Mining  Company  are  protected  by  the  want  of  notice  to 
their  grantor,  Bennett  Bunn.  The  exception,  therefore, 
must  be  sustained. 

Sixth,  as  to  the  legacy  of  J.  C.  Arrington:  We  have 
examined  the  authorities  cited  by  counsel,  and  are  of  the 
opinion  that  they  do  not  sustain  the  position  that  the  lega- 
tee is  estopped  from  enforcing  his  claim  simply  by  reason 
of  the  partition  between  the  devisees.  The  legacy,  however, 
is  not  a  charge  upon  the  land,  in  the  sense  that  it  can  be 
enforced  against  those  purchasers  who,  under  the  circum- 
stances of  this  case,  have  purchased  in  good  faith,  for  value, 
and  without  notice.  The  ruling  of  the  Court,  with  this 
modification,  is  sustained. 

Seventh,  as  to  the  statute  of  limitations :  Under  the 
views  we  have  taken  the  statute  of  limitations  is  only 
material  in  respect  to  the  Billiard  tract.  The  judgment 
against  the  executors  was  obtained  on  September  7,  1874, 
and  this  action  was  commenced  at  the  Fall  Term,  1879,  of 
the  Superior  C'ourt  of  Nash  County.  The  statute  ceased  to 
run,  from  that  time,  as  to  all  the  parties,  and  those  claiming 
under  them.  It  is  also  to  be  noted  that  the  purchasers 
had  actual  notice.     The  exception  is  overruled. 

IN    THE   APPEAL    OF    S.    L.,    A.    H.,    AND   J.    C.    ARRINGTON. 

8HEPHEHD,  C.  J.:  This  appeal  relates  solely  to  the  mill 
tract,  situated  in  Franklin  county.     The  purchasers  of  this 
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tract  paid  full  value,  and  without  actual  notice.  At  the 
time  of  the  purchase  there  was  only  a  judgment  against 
the  executors  in  Franklin  county.  This  judgvnent,  we  have 
seen  in  the  discussion  of  the  third  general  proposition  in 
the  opinion  in  the  foregoing  appeal,  was  not  constructive 
notice,  unless  actual  knowledge  of  its  existence  was  brought 
home  to  the  purchasers.     The  exception  is  overruled. 

Both  of  these  cases  are  remanded  in  order  that  judgments 
may  be  entered  in  accordance  with  the  opinions  of  the  Court, 
and  it  is  so  ordered.  Remanded. 


ELI  AS  FORTE  et  al.  v.  JAMES  D.  BOONE  et  al. 

Practice — Cam  on  Appeal — Invalid  Sei'vice  by  Constable — 

AmendmeiU  of  Summons. 

1.  Service  by  an  officer  means  an  officer  authorized  generally  and  by 

virtue  of  his  office  to  serve  process  of  the  Court  in  which  the 
action  is  pending. 

2.  A  town  constable  has  no  authority,  under  section  3810,  as  construed 

with  section  (544,  to  serve  any  papers  for  the  Superior  Court  except 
process;  an  appellant's  case  on  appeal  from  the  Superior  Court  i^ 
not  process;  hence,  service  of  a  case  on  appeal  by  a  town  consta- 
ble is  a  nullitv. 

» 

3.  Failure  to  serve  a  case  on  appeal  on  appellee  legally  and  in  due  time* 

cannot  be  cured  by  the  action  of  the  Judge  below  in  thereafter 
settling  the  case. 

4.  Where  there  is  no  valid  case  on  appeal  nnd  no  error  appears  on  the 

face  of  the  record,  the  judgment  below  will  be  affirmed. 

5.  Where  an  action  was  brought  on  the  official  bond  of  a  Clerk  of  the 

Superior  Court  in  the  name  of  the  parties  injured  by  a  breach 
thereof,  it  was  not  error  in  the  Court  below  to  permit  an  amend- 
ment of  the  sunuiions  by  the  insertion  of  the  words  "The State 
on  relation  of"  after  the  pleadingis  were  filed. 
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Civil  actiox,  tried  before  HokCyJ.,  and  a  jury,  at  Spring 
Term,  1893,  of  North  am  itox  Superior  Court. 

From  a  judgment  for  the  plaintiflTs  the  defendants 
appealed.  The  pertinent  facts  are  .stated  in  the  opinion  of 
Associate  Justice  Clark. 

Mr.  R.  B.  Peeblea,  for  plaintiff's. 

Mr.  C.  (J.  Peebles^  for  defendants  (appellants). 

Clark,  J. :  The  appellants'  case  on  appeal,  unless  service 
was  accepted,  could  be  served  only  by  an  officer.  Allen  v. 
Strickland,  100  N.  C,  225;  State  v.  Johnson,  109  N.  C,  852; 
Clark  V.  Manufaciuring  Co.,  110  N.  C,  111 ;  The  Code,  §597. 
Service  bv  an  officer  means  an  officer  authorized  generallv 
and  by  virtue  of  his  office  to  serve  process  of  the  Court  in 
which  the  action  was  determined.  The  service  here  was 
made  by  a  constable  and  was  a  nullity.  The  Code,  §8810, 
must  be  construed  with  section  644,  and  by  them  a  town 
constable  is  given  no  authority  to  serve  any  papers  for  the 
Suj^erior  Court,  except  process,  and  that  only  when  expressly 
directed  to  him  bv  the  Court.  This  does  not  embrace  the 
case  on  appeal.  This  was  not  process,  nor  was  it  directed 
to  him  by  any  Court.  The  action  of  the  Judge  in  there- 
after settling  the  case  cannot  cure  the  failure  to  serve  appel- 
lants' case  upon  appellee  legally  and  in  due  time. 

There  being  no  valid  case  on  appeal  before  us,  we  are 
restricted  to  errors  apparent  upon  the  record  proper.  Lyman 
v,  Rammur,  113  N.  C,  503.  There  being  none,  the  judgment 
must  be  affirmed.  We  may  note,  however,  that  the  exception 
that  the  Judge  allowed  the  summons  to  be  amended  by 
adding  the  words  "State  on  relation  of  before  the  name  of 
plaintiff  was  not  error.  Maggett  v.  Roberts,  108  N.  C.,  174. 
It  might  have  even  been  allowed  after  verdict  {Brown  v. 
Mitchell,  102  N.  C,  347),  or,  indeed,  in  this  Court.  Hodgr 
12 
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V.  Railroad,  108  X.  (\,  24,  26;  Grant  v.  Rogrrs,  94  X.  ('., 
755;  Tyrrell  v.  Siinmom,  4S  X.  C,  187;  T/t^  Cbrff,  §^65. 
Xor  is  there  any  ground  for  exception  to  the  issues.  Hum- 
phrey V.  Church,  109  X.  C.,  137,  and  cases  cited.  The  judg- 
ment is  Affirmed. 


MrXEAL  PIPE  AND  FOUNDRY  COMPANY  v.  WOLTMAN, 

KFJTH  <fe  COMPANY. 

yotary's  Certifieate  of  Achioicledyvient  of  Deed — MnrUjayc  oi 
Partnership  Property  by  one  Partner — Affixing  Seal  to  Part- 
nership Xaw^ —  Waier-work's  Machinery  and  Franchi^f- — 
Ihiblic  Necessity  of  Sale  of,'  together — Receii'er — Time  of 
I^'oving  Claims. 


1.  The  certificate  of  a  Notary  Public  concerning  the  |)robate  or  acknowl- 

edgment of  deeds  is  prima  facie  evidence  of  the  truth  of  its  per- 
tinent recitals;  hence  a  notary's  certificate*  on  a  trust  deed  8igne<l 
by  "W.,  K.  &  Co."  that  it  was  '*acknowledjred  by  ¥a.  W.,  one  of 
the  firm  of  W.,  K.  &  Co.,  the  grantors,"  is  evidence  of  the  fact 
tliat  the  deed  was  executed  by  a  member  of  the  firm. 

2.  A  trust  deed  executed  by  one  member  of  the  finu  in  the  firm  nanus 

with  seal  attache<l,  is  binding  on  the  firm  as  a  contract,  though  not 
as  a  deed. 

8.  A  seal  is  not  necessary  to  the  due  execution  of  a  mortgage  of  personal 
proi)erty,  and  hence  a  seal  afiixed  to  the  firm  name  signed  to  a 
deed  of  trust  of  personal  property  does  not  invalidate  the  convey- 
ance. 

4.  Contractors  for  the  construction  of  a  city  water-works  p)lant  for  a  water 
company  gave  a  trust  deed  on  the  machinery  to  the  seller,  which 
provided  that  the  machinery  should  not  be  considered  as  fixtures 
until  the  debt  was  paid;  the  machinery  was  placed  on  the  grouml 
provided  by  the  company,  but  was  not  paid  for;  a  receiver  for 
the  company  was  afterwards  appointed,  and  proceedings  institut^nl 
to  wind  up  its  afi*airs:  HeM,  that  public  necessity  required  that  the 
plant  and  the  company's  franchise  should  be  sold  together,  and 
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that  the  deed  should  be  a  specific  lien  thereon,  to  the  extent  of  tlie 
value  of  the  machinery,  except  as  to  the  claim  of  certain  heirs  hav- 
ing an  interest  in  the  land. 

5.  Though  a  day  was  set  for  all  creditors  of  the  company  to  come  in  and 
exhibit  their  claims,  the  Court  could,  in  its  discretion,  allow  fur- 
ther time,  or  permit  creditors  to  i>rove  their  claims  after  such  time, 
on  showing  reasons  for  failure  to  come  iji  within  the  time  fixed. 

This  wa.s  a  civil  action,  tried  before  HokCj «/.,  and  a  jurv, 
at  the  Fall  Term,  18f);i,  of  Vanck  Superior  Court. 

The  action  was  originally  begun  to  recover  $10,784.04 
due  the  plaintiff  from  Woltman,  Keith  &  C)o.,  who  had  con- 
tracted to  construct  and  equip  a  water-works  plant  at  Hen- 
derson for  the  Henderson  Water  Supply  (Company,  a  cor- 
poration now  defunct.  There  was  a  recovery  by  the  plain- 
tiff, and  the  water  supply  company  and  its  bondholders  came 
in  as  defendants,  and  by  consent  of  all  parties  the  action 
was  converted  into  a  creditor's  suit  to  close  up  the  affairs  of 
the  water  8up{)ly  company,  and  Henry  Perry  was  appointed 
receiver,  with  authority  to  borrow  money  and  to  complete 
and  operate  the  works,  and  also  to  ascertain  the  bona  fide 
indebtedness  of  the  water  sujjply  company.  The  receiver 
completed  the  works,  and  ascertained  and  re{)(>rted  the 
indebtedness  of  the  water  supply  company  and  of  himself 
as  receiver,  as  recited  in  the  judgment  herein.  The  appel- 
lant, the  Henderson  Water  Sui)ply  (Company,  was  organized 
early  in  1892  by  the  bondholders  of  the  original  water  sup- 
ply company,  with  J.  Whit  Wood  as  president  and  W.  L. 
Granger  as  .secretary,  under  chai)ter  1<)5,  Private  Laws  of 
1887,  as  amended  by  chapter  7,  Private  Laws  of  18^91,  for 
the  purpose  of  accjuiring  the  water-works  plant  then  under 
construction,  and  on  February  23,  1892,  the  origiiuiP  Hen- 
derson Water  Supply  Company  ccmveyed  to  it  by  deed  all 
its  real  and  personal  property.  It  became  a  party  to  this 
action  on  the  13th  day  of  April,  1892. 
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In  June,  1890,  Woltman,  Keith  &  Co.  purchased  of  the 
Deane  Steam  Pump  Company  the  pumping  machinery 
claimed  in  this  action  for  $4,200  and  executed  their  prom- 
issory note  therefor,  and  a  deed  of  trust  on  all  the 
machinery  and  tools  to  W.  H.  S.  Burgwyn  to  secure  its  pay- 
ment, dated  June  2i*,  1890,  in  which  it  was  provided  that 
''said  machinery,  etc.,  is  to  be  used  by  the  water-works  com- 
pany at  Henderson,  in  said  county  of  Vance,  and  is  to  be 
erected  on  foundation  prepared  by  parties  of  the  first  part 
(W.,  K.  <fe  Co.)  from  drawings  furnished  party  of  the  thin! 
part  (D.  S.  P.  Co.),  but  said  machinery  is  not  to  be  consid- 
ered as  fixtures  until  said  note  or  anv  renewal  of  the  same, 
in  whole  or  in  part,  sliall  be  paid  "  ;  and  said  machinery  was 
after  that  time  placed  by  Woltman,  Keith  &  Co.  in  a  house 
prepared  for  it  on  ground  provided  by  the  Henderson  Water 
Supply  Com[)any,  appellant. 

The  receiver  took  possession  of  the  machinery  embraei^l 
in  the  deed  of  trust,  and  at  February  Term,  1893,  the 
Deane  Steam  Pump  Company,  by  leave  of  Court,  became  a 
party  to  the  action  and  sought  to  recover  from  the  receiver 
the  possession  of  the  machinery. 

Upon  the  trial  the  Deane  Steam  Pump  Company  offered 
in  evidence  the  <leed  of  trust  from  Woltman,  Keith  &  Co. 
to  W.  H.  S.  Burgwyn.  Its  admission  was  objected  to  on 
the  ground  tliat  the  probate  was  insuflficient  in  that  it  does 
not  show  that  the  deed  was  executed  bv  a  member  of  the 
firm,  and  because  it  was  executed  ill  the  firm  name  with  a 
seal.  The  objection  was  overruled,  and  the  appeHant 
excepted. 

It  was  admitted  that  Woltman,  Keith  &  Co.  were  indebte<l 
to  the  Deane  Steam  Pump  Company  in  the  sum  of  $4,200, 
witli  interest  from  April  1">,  1892. 

Upon  the  pleadings  the  following  issues  were  subrnittod 
to  tlie  jurv  and  answeretl  as  set  forth  below: 
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**1.  Did  (lefeudants,  tlie  Deane  Steam  Pump  (,'Ompany, 
or  their  trustee,  W.  H.  S.  Burgwyn,  have  a  valid  mort- 
gage,  duly  registered,  on  the  pumps  and  other  property 
described  and  claimed  in  their  answer?     Answer,  Yes. 

"  2.  Did  said  defendants,  after  the  execution  of  said  mort- 
gage, contract  and  agree  for  value  with  the  McNeal  Pii)e 
and  Foundry  Company  and  othi»r  general  creditors  of  the 
Henderson  Water  Supply  Company  and  Woltman,  Keith 
&  Co.  that  they  would  not  enforce  their  said  mortgage 
lien,  and  that  they  would  become  a  general  creditor  for  the 
amount  due  them  on  said  mortgage?     Answer,  No. 

"  3.  Was  said  property,  with  the  knowledge  and  assent 
of  the  Deane  Steam  Pump  Company,  or  their  trustee, 
annexed  to  the  freehold  of  said  plant  as  a  part  of  the 
same  and  as  a  fixture  thereon?  Answer;  Only  so  far  as 
claim  due  Fox  heirs  is  concerned. 

'•4.  What  was  the  value  of  the  pumps  and  other  prop- 
erty contained  in  said  mortgage?     Answer,  $3,800. 

"  5.  What  amount  has  been  borrowed  and  is  now  due 
and  owing  on  receiver's  certificates,  contracted  and  given 
by  order  of  Court,  and  to  whom  due?  Answer,  Amounts 
as  shown  by  reports  of  receiver  on  file.'' 

The  said  deed  of  trust  was  signed  **  Woltman,  Keith 
i  Co.,  (Seal)." 

And  the  following  certificate  of  probate  was  attached: 

**  I,  John  J.  W.  Stone,  a  notary  public,  do  hereby  certify 
that  the  execution  of  the  foregoing  instrument  was  this 
day  acknowledged  before  me  by  Emil  Woltman,  one  c)f 
the  firm  of  Woltman,  Keith  &  Co.,  the  grantors.  Witness 
niv  hand  and  notarial  seal,  this  29th  dav  of  November, 
1890.  John  J.   W.  Stonk, 

[Notarial  Seal.]  ''Notary  Public,  Keys  Co/' 
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Tlio  Court  was  of  opinion  that  on  the  record  the  Fox 
heirs,  owning  the  reaUy,  could  not  be  deprived  of  their 
supreme  lien  by  special  ('ontract  for  machinery  which  might 
destroy  their  claim,  but  as  to  other  contracts,  etc.,  those 
claiming  under  Woltman,  Keith  &  Co.  were  barred  by  their 
contract  that  the  machinery  should  not  be  a  fixture. 

The  fourth  issue  was  submitted  at  the  instance  of  the 
appellant,  who  contended  that  by  reason  of  the  use  of  the 
machinery  sued  for,  in  supplying  the  town  of  Henderson 
and  its  residents  with  water,  public  policy  would  not  allow 
it  to  be  severed  from  the  plant.  The  Court,  being  of  opin- 
ion that  public  necessity  required  that  the  plant  and  fran- 
chise of  the  water  supply  company  should  be  sold 
together,  sustained  the  contention  of  the  appellant,  and 
held  that  the  deed  of  trust  of  the  Deane  Steam  Pump 
Company  should  be  a  specific;  lien  upon  the  ])roperty  and 
franchise  of  the  water  supply  company,  to  the  extent  of 
the  present  value  of  the  machinery  sued  for,  except  as  to 
claim  of  Fox  heirs. 

The  appellant  moved  for  judgment,  notwithstanding  tlie 
verdict,  <m  the  following  grounds: 

^•^That  it  appears  that  the  property  of  the  Hendei^son 
Water  Supply  Company  has  become  bound  to  pay  the  con- 
demnation price  of  the  real  estate,  as  well  as  the  receiver's 
certificates  issued  by  the  receiver  to  borrow  money  to  finish 
the  works;  that  it  ap>pears  that  it  was  twelve  months  after 
the  alleged  foreclosure  of  the  trust  before  the  Deane  Steam 
Pump  Company  made  any  elfort  to  obtain  possession  of  the 
pumj)s.  and  after  the  property  of  said  Henderson  Water  Sup- 
ply Company  had  become  charged  with  the  lien  of  the  receiv- 
er's certificates;  that  having  allowed  the  pumps  to  remain 
situated  upon  the  lands  of  the  Fox  heirs,  which  said 
Henderson  Water  Supply  Company  had  the  right  to  have 
conveyed  ia  it,  and   having  allowed   the  possession  of  the 


X.  C]  FEBRUAKY  TERM,  1894.  183 


Pipe  and  Foixdry  Company  r.  Woltman. 

pumps  to  pass  into  the  hands  of  the  receiver  of  this  C-ourt, 
it  has  the  effect  to  place  the  Deane  Steam  Pump  Company 
as  a  creditor  of  Henderson  Water  Supply  Company ;  that 
it  appears  that  the  Deane  Steam  Pump  Ct)mpany  did  not 
have  any  contract  of  sale  with  tlie  Henderson  Water  Supply 
Company,  and  are  therefore  only  entitled  to  recover  of  said 
water  company  the  value  of  the  pumps,  without  priority, 
and  as  all  other  creditors  are  paid,  said  pumps  being  situ- 
ated upon  lands  which  the  water  company  had  the  right 
to  have  conveved  to  it  in  fee/' 

Motion  overruled.  There  was  jeidgment  upon  the  ver- 
dict, and  the  Henderson  Water  Su[>ply  Company  appealed 
and  assigned  as  error: 

"  1-  The  admission  of  the  deed  of  trust  from  Woltman, 
Keith  &  Co.  to  W.  H.  S.  Burgwyn,  trustee. 

'*  2.  In  directing  the  answer  to  the  third  issue,  and  hold- 
ing that  said  pumps  were  fixtures  only  so  far  as  the  Fox 
heirs  w'ere  concerned. 

**  3.  That  having  held  the  pumps  to  be  fixtures  so  far  as 
the  Fox  heirs  were  concerned,  it  was  error  not  to  hold  said 
pumps  were  fixtures  so  far  as  the  Henderson  Water  Supply 
Company  was  concerned,  because  the  Plenderson  Water 
Supply  Company  claimed  under  the  Fox  heirs,  and  said 
Henderson  WaterSupplyCompany  were  bargainees  through 
and  by  tlie  Court  of  all  the  riglits  of  the  Fox  heirs. 

*'  4.  The  refusal  to  sign  judgment  upon  the  motion  made 
by  appellant,  notwithstanding  the  verdict. 

''  5.  By  allowing  the  Deane  Steam  Punij)  Company  to 
litigate  their  claim  in  this  action  after  the  filing  of  the  report 
of  the  receiver,  and  in  not  holding  that  the  Deane  Steam 
Pump  Company  was  barred  by  the  report  of  the  receiver, 
after  the  publication  of  notice  for  all  parties  to  prove  their 
claims  against  the  Henderson  Water-works,  it  having  failed 
to  come  in  and  prove  the  same,  and  their  debt  having  been 
found  for  the  full  amount  of  the  same." 
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Messrs.  T.  M.  PiUman  and  If'.  B.  Shaw,  for  plaintiff. 
Mr.  J.  H.  Bridgers,  for  the  Henderson  Water  Supply  Com- 
pany (appellant). 

MacRae,  J. :  Upon  the  trial  the  Deane  Ste^m  Pump 
Company  offered  in  evidence  the  deed  of  trust  from  Wolt- 
rnan,  Keith  &  Co.  to  W.  H.  S.  Burgwyn.  Its  admission  was 
objected  to  on  the  ground  that  the  i)robate  was  insufficient^ 
in  that  it  does  not  show  that  the  deed  was  executed  bv  a 
member  of  the  firm,  and  because  it  was  executed  in  the  firm 
name  with  a  seal.  The  objection  was  overruled,  and  the 
appellant  excepted. 

The  first  ground  of  exception  is  untenable.     By  statute 
in   this   State  the   powers  of  notaries   j)ublic    have    been 
extended  beyond  those  which  were  incident  to  the  office  bv 
the  universal  law-merchant,  and  pertained  to  the  pre.sent- 
ment  of  bills  of  exchange  for  exceptance  or  payment  and 
the  protest  thereof  for  non-payment  or  refusal  to  accept: 
they  mav  now  take  and  certify   the  acknowledgment  or 
I)roof  of  powers  of  attorney,  mortgages,  deeds  and  other 
instruments  of  writing,  etc.     The  Code,  §.'V)07 ;  §258 ;  Act 
1891,  .ch.  140.     The  j)rotest  of  a  notary  establishes  the  facts 
stated  in  it  in  respect  to  each  and  all  of  these  points  to  the 
full  extent  the  notary  could  do  it  if  he  were  examined  as  a 
witness  and  were  believed.     This  was  for  convenience  of 
commerce  and  to  dispense  with  the  necessity  of  bringing 
witnesses  from  a  distance  or  of  taking  depositions  to  prove 
the  facts  certified  to  in  the  protest,  the  certificate   being 
prima  fade  true.     Elliott  v.  White,  6  Jones,  i>8.     With  the 
extension  of  the    powers  of   notaries    to   take   probate  of 
deeds,  the  same  (juality  attaches  to  their  certificates  of  pro- 
bate or  acknowledgment ;  it  is  prima  fax^ic  evidence  of  the 
truth  of  its  pertinent  recitals. 

The  second  ground  of  exception  to  the  admission  of  the 
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deed  in  evidence  was  that  it  was  executed  in  the  firm  name 
with  a  seal,  the  contention  of  appellant\s  counsel  being 
that  there  is  no  evidence  as  to  which  of  the  parties  signed 
the  paper,  and  hence  it  cannot  be  treated  as  the  act  of  a 
single  member  and  the  simple  contract  of  the  firm ;  and  if 
not  a  simple  contract,  then  it  must  be  a  nullity.  It  is  a 
general  rule  that  one  partner  may  bind  his  copartner  by 
a  contract  in  the  name  of  the  firm  within  the.  scope  of  the 
firm  business,  and  it  is  also  a  general  rule  that  a  partner 
cannot  bind  his  copartner  by  deed  without  express  authority. 
1  Parson  Con.,  sec.  12.  It  will  not  be  necessary  to  advert 
to  the  exceptions  to  and  refinements  upon  these  rules. 

A  seal  is  not  necesstirv  to  the  due  execution  of  a  mort- 
gage  of  personal  property.  The  property  will  pass  by  the 
conveyance  made  by  one  partner  in  the  name  of  the  firm 
where  the  conveyance  is  made  in  trust  to  secure  the  pay- 
ment by  the  firm  of  the  j)urchase  price  of  the  articles  so 
conveyed,  this  being  clearly  within  the  scope  of  the  part- 
nership busineSvS.  For  the  general  doctrine,  see  Jones  on 
('battel  Mortgage,  46. 

"  As  a  mortgage  of  personal  property  need  not  be  under 
seal,  and  as  a  mortgage  of  such  property  of  a  firm  made  by 
one  of  the  partners  to  secure  a  debt  of  the  firm  is  valid,  the 
addition  bv  him  of  a  seal  does  not  vitiate  it."  Herman  on 
Chattel  Mort.,  sec.  118.  The  rule  that  an  agent  cannot 
bind  his  principal  by  a  sealed  contract,  without  authority 
under  seal  to  do  so,  applies  to  such  transactions  wherein  a 
.seal  is  indispensable;  but  in  the  present  case  the  seal  was 
of  no  imiK)rtance  and  the  affixing  of  the  same  did  not 
invalidate  the  conveyance.  Swcelzet'  v.  Mead,  •")  Mich.,  107  ; 
Milton  V.  MosheVj  7  Mete,  244.  This  seems  to  be  the  doc- 
trine as  laid  down  in  the  text-books  and  in  some  other 
States. 

It  has  been  held  in  this  Court  (Burwell  v.  L'mtkkum,  100 
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X.  (/.,  145)  that  where  a  contract  entered  into  by  an  indi- 
vidual and  a  copartnership  is  reduced  to  writing  and  signe<l 
and  sealed  by  the  individual,  and  the  firm  name  is  signed 
and  a  seal  put  after  it  by  a  member  of  the  firm,  the  instru- 
ment is  the  covenant  of  the  individual  and  the  simple  con- 
tract of  the  firm,    ('hief  Justice  Smith,  in  a  learned  opinion, 
reviewing  the  authorities,  says:    **The  agreement   shows 
clearly  that  the  partnership  and  not  an  individual  member 
was  intended  to  be  bound,  and  it  was  at  most,  if  effectual  at 
all,  a  parol  contract  with  the  firm."     The  older  decisions  in 
North  Carolina  which  held  to  a  stricter  rule  were  applied  to 
cases  under  the  old  practice  where  there   were  different 
forms  of  actions,  and  the  question  generally  was  whether  an 
action  of  debt  would  lie,  or  it  should  have  been  brought  in 
assumpsit.     Fronaharger  v.  Henry,  6  Jones,  548 :  Fisher  v. 
Pender,  7  Jones,  48;^     These  distinctions  having  been  abol- 
ished, we  see  no  good  reason  why  the  defendants.  Whitman, 
Keith  &  Co.,  and  all  claiming  under  them,  should  not  l)e 
bound  by  the  contract  which  one  partner  had  a  right  to 
make,  though  not  by  deed. 

The  second,  third  and  fourth  exceptions,  all  turning 
upon  the  question  whether  the  property  sought  to  be  recov- 
ered by  the  Deane  Pump  Company  is  fixtures,  are  ren- 
dered immaterial  by  the  view  taken  by  his  Honor,  in  which 
we  concur,  that  j)ublic  necessity  required  that  the  plant  and 
franchise  of  the  water  supply  company  should  be  sold 
together,  and  that  the  deed  of  trust,  as  it  is  called,  of  the 
Deane  Pump  Company  should  be  a  specific  lien  upon  the 
property  and  franchise  of  the  water  supply  com})auy  to  the 
extent  of  the  present  value  of  the  machinery  sued  for, 
except  as  to  tlio  claim  of  the  Fox  heirs — no  exception  being 
taken  thereto  by  the  Deane  Pump  Comi)any. 

The  fifth  excej)tion  is  not  tenable.  Although  a  day  was 
set  for  all  creditors  to  come  in  and  exhibit  their  claims  it 
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was  entirely  within  the  discretion  of  the  presiding  Judge  to 
allow  further  time  or  to  permit  creditors  to  prove  their 
claims  upon  proper  representations  to  him  of  reasons  why 
such  creditors  had  not  come  in  before  the  prescribed  day. 
It  abundantly  appears  in  this  case  that  the  property  sought 
to  be  recovered  was  sold  to  Woltman,  Keith  &  Co.  for  use 
in  the  water-works  system  of  Henderson,  and  i)assed  into 
the  possession  of  the  water  supply  company,  and  thence  into 
the  hands  of  the  receiver;  that  it  is  an  important  and  indis- 
pensable part  of  the  water  supply  plant,  and  that  the  public 
interest  will  not  permit  it  to  be  taken  away;  and  it  further 
appears  that  the  Deane  Pump  Company  has  never  been 
paid  for  the  said  machinery.  The  law  would  be  weak 
indeed  if  it  were  unable  to  afford  such  relief  as  the  seller  is 
entitled  to  have,  and  we  think  his  Honor  in  his  judgment 
has  found  a  just  and  equitable  solution. 

No  Error. 


W.  S.  CARTER  et  al.  v.  S.  A.  LON<t  et  al. 

Ejechixent — Effect  of  Satisfaction  by  Defendants  in  Ejectment  of 
JudgTYiernt  for  Value  of  Land —  Warranty  —  Midual  War- 
ranties. 

1.  "Where,  under  section  484  of  The  Cmie,  the  plaintiffs  in  an  action  of 
ejectment  elect  to  accept  the  vahiation  of  the  land  fixed  by  the 
jury  and  the  defendantn  satisfy  the  judjennent,  the  effect  of  such 
satisfaction  is  to  evict  the  defendants  as  heirs  of  an  ancestor  under 
whom  they  claimed  and  immediately  to  invest  them  with  the  title 
as  purchasers  from  the  plaintiffs  and  they  thereafter  do  not  hold 
as  heirs  of  their  ancestor. 

2-  In  such  case  the  defendants,  having  been  evicted  as  claimants  under 
their  ancestor,  may  recover  on  the  broken  jreneral  covenant  of 
warranty  which  a  grantor  had  made  to  such  ancestor  and  his  heirs. 
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8.  Where  there  have  been  a  conveyance  and  reconveyance  of  land  with 

to  m 

covenants  of  warranty,  in  order  that  they  may  cancel  each  other, 
they  must  be  likr  covenants;  therefore,  where  C.  conveyed  to  S. 
with  special  warranty  and  S.  reconveyed  to  0.  with  general  war- 
ranty the  covenants  do  not  mutually  cancel  each  other,  and,  upon 
eviction  by  a  stranger  under  a  paramount  title,  C  or  his  heirs  may 
recover  damages  for  the  breach  from  S.  or  his  heirs. 

This  was  a  special  pkoceei)IN(j  brought  before  the  Clerk 
of  the  Superior  Court  of  Hyde  County,  and,  upon  issues 
raised  on  the  pleadings,  it  was  transferred  to  the  civil  issue 
docket  and  tried  before  Graven,  J.,  and  a  jury,  at  Fall 
Term,  1893,  of  said  C^ourt. 

The  pertinent  facts  are  stated  in  the  opinion  of  Associate 
Justice  BrKWELL. 

The  issues  submitted  to  the  jury  and  the  responses  thereto 
were  as  follows: 

**  1.  Did  David  Carter  convey  to  Caleb  Spencer,  as  allege*! 
by  defendant?  Answer,  Ye\s,  as  set  out  in  the  deed,  Sep- 
tember 1,  1847. 

'*2.  Did  assets  descend  from  the  said  David  Carter  to 
the  plaintiffs,  and  to  w^hat  amount?  Answer,  Real  est^ite, 
$oO,00() ;  personal,  ?1(),000  or  more. 

''3.  What  i)rice  did  Caleb  Spencer  pay  David  Carter  for 
the  land?     Answer,  $l,2ot). 

**4.  What  price  did  David  Carter  pay  to  Caleb  Spencer 
for  the  reconveyance  of  the  land  described  in  deed  of  Sep- 
tember 1,  1847?     Answer,  $3,000. 

'^T).  lias  the  warranty  in  the  deed  from  Caleb  Spencer 
to  David  Carter  been  broken?     Answer,  Yes. 

*'6.  What  damages  have  plaintiffs  .sustained  thereby? 
Answer,  None. 

**7.  Has  the  warrantv  in  the  deed  from  David  Carter  to 
Caleb  Spencer  been  broken?     Answer,  Yes. 

**8.  What  damages  have  the  defendants  sustained  by 
reason  of  the  breacli?     Answer,  None. 
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"9.  Is  the  defendant  S.  A.  Long,  administrator  d.  b.  n. 
of  Caleb  Spencer,  indebted  to  the  plaintiffs,  and  if  so,  in 
what  amount?     Answer,  Nothing." 

Upon  the  sixth,  seventh  and  ninth  iasues  his  Honor 
charged  : 

"As  to  the  sixth  issue,  your  answer  should  be  "  None,"  for 
it  is  shown  to  you  that  David  Carter  conveyed  to  Caleb  Spen- 
cer in  1847  with  a  warranty,  and  that  the  plaintiffs  claim 
under  David  Carter,  and  thev  arc  not  entitled  to  anv  dam- 
agee,  for  they  are  estopped  and  rebutted  by  the  deed  of 
their  ancestor."  (To  this  part  of  the  charge  the  plaintiffs 
excepted). 

"  Upon  the  seventh  issue  the  defendants  insist  that  they 
have  show-n  that  there  was  a  better  title  than  the  Carters' 
in  the  Borden  heirs,  and  that  thev  established  that  better 
title.  You  will  then  answer  that  issue.  Yes."  (To  this 
part  of  the  charge  the  plaintiffs  excepted). 

**As  to  the  ninth  issue,  under  the  rules  of  law  estop- 
ping the  plaintiffs  and  rebutting  them,  the  defendant  Long, 
as  administrator,  is  not  indebted  to  plaintiffs."  (To  this 
part  of  the  charge  the  plaintiffs  excepted). 

There  was  judgment  for  the  defendants  upon  the  issues 
as  found  by  the  jury,  and  plaintiffs  appealed. 

Mr.  Charles  S.  Wan-m.  for  plaintiffs  (appellants). 
No  counsel  contra. 

BuRWELL,  J. :  The  plaintiffs  are  the  heirs  at  law  of  David 
Carter.  In  the  year  1847  he  purchased  of  one  Borden  a 
tract  of  land  containing  one  hundred  acres  and  took  a 
deed  conveying  said  land  to  him  in  fee  and  containing  full 
warranties.  In  1847  he  sold  fifty  acres  of  this  land  to  Caleb 
Spencer  (whose  administrator  and  heirs  are  defendants  in 
this  action)  and  executed  to  him  a  deed  in  fee-simple,  in 
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which  deed  he  put  the  following  words:  '*To  have  and 
hold  the  above  described  land  with  all  the  rights  and  titles 
I  purchased  of  the  said  James  W.  Borden,  and  I  hereby 
agree  to  warrant  the  right  and  title  of  the  same  from  me, 
ni)'  heirs  and  assigns,  forever."  In  the  year  1851  Caleb 
Spencer  conveyed  to  David  Carter  a  tract  of  three  hundred 
acres,  including  the  aforesaid  fifty  acres,  and  in  his  deed 
put  the  following  words:  "To  have  and  to  hold  the  above 
described  land  and  premises,  together  with  all  and  singular 
the  rights,  privileges  and  appurtenances  *  *  *  to  him, 
the  said  David  Carter,  his  heirs  and  assigns,  forever,  and  I. 
the  said  Ciileh  Spencer,  do  covenant  and  agree  that  I  am 
lawfully  seized  and  possessed  of  the  aforesaid  land  and 
premises,  and  have  full  power  to  sell  and  convey  the  same 
in  manner  and  form  aforesaid,  and  do  by  these  presents 
bind  mvself,  mv  heirs  and  executors  or  administrators,  to 
warrant  and  forever  defend  the  same  against  the  lawful 
claim  or  claims  of  any  and  all  persons  whatsoever.'' 

David  Carter  had  possession  of  this  laud  at  liis  death, 
holding  the  same  under  his  deed  from  Spencer  above  men- 
tioned, and  his  heirs  held  it  when  the  children  of  James 
W.  Borden  brought  suit  in  the  year  1888  to  recover  the 
one  hundred  acre  tract  conveved  to  David  Carter  in  1847. 
as  stated  heretofore,  alleging  that  James  \V .  Borden  had 
therein  only  an  estate  for  life,  and  that  upon  his  death, 
which  had  occurred,  the  land  became  theirs.  To  that  suit 
none  of  the  defendants  were  parties.  In  that  cause  there 
was  a  verdict  declaring  that  the  plaintiffs  (the  Bordens)  were 
the  owners  of  the  land;  that  the  defendants  (the  Carters) 
unlawfully  withheld  the  possession  from  them,  and  that 
the  value  of  the  land,  "  exclusive  of  betterments,''  was  fifteen 
liundred  dollars.  The  one  hundred  acres  thus  recovered 
by  the  Bordens  included  the  fifty-acre  tract  convej^ed,  as 
heretofore  stated,  by  Carter  to  S})encer,  and  by  Spencer  td 
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Carter.  Accordiug  to  the  provi-sious  of  section  48-4  of  Tfie 
Chde  the  plaintiffs  signified  their  election  to  accept  the 
sum  fixed  by  the  jury  as  the  value  of  the  land,  "exclusive 
of  betterments,"  and  therefor  to  relinquish  their  estate  in 
tlie  }>reniises  to  the  defendants,  the  Carter  heirs.  A  judg- 
ment was  entered  in  accordance  with  this  verdict  and  elec- 
tion, and  the  defendants,  the  Carters,  afterwards  paid  the 
sjime  and  thereby  acquired  the  title  that  the  Borden  chil- 
dren had  to  the  whole  tract  of  one  hundred  acres.  Thev 
seek  here  to  recover  one-hsflf  the  sum  so  paid  by  them,  and 
no  more. 

It  is  to  be  noted  here  that  the  legal  effect  of  this  judg- 
ment and  its  satisfaction  by  the  plaintiffs  in  this  action  was 
to  evict  them  from  the  land  as  heirs  of  David  Carter,  Spen- 
cers vendee,  and  immediately  to  invest  them  with  the  title 
of  the  Bordens  and  tlieir  right  of  possession.  Thereafter 
they  held  the  land  not  as  heirs  of  ("arter,  but  as  purchasers 
from  the  Bordens.  The  fact  that  they  own  and  possess  the 
land  does  not  affect  favoral)lv  or  unfavorablv  their  cause  of 
action  asserted  in  this  suit.  As  heirs  of  S{>encer's  vendee 
they  claimed  the  land.  That  claim  proving  ineffectual 
again.st  the  Bordens,  as  they  allege,  they  have  been  forced 
to  abandon  that  claim,  and  as  heirs  of  Charter,  Spencer^s 
vendee,  with  full  general  warranty,  they  insist  that,  because 
of  their  eviction  from  the  land,  Spencer's  covenant,  made 
not  only  with  Carter,  but  also  with  Carter's  heirs,  was  broken, 
and  immediately  there  arose  in  their  favor  a  cause  of  action 
for  damages,  which  they  are  asserting  here. 

It  seems  to  be  conceded  by  the  defendants  that  if  the  plain- 
'  tiffs  were  really  evicted  by  those  having  a  superior  title  the 
estat-e  of  Spencer  would  be  liable  to  them  for  damages  on  the 
covenants  contained  in  his  deed  to  Carter  but  for  the  fact  that 
Carter  had  himself  conveyed  tlie  premises  to  Spencer,  and 
their  contention  seems  to  be  that  the  plaintiffs,  being  heirs  of 
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Carter,  are  estopped  by  his  deed  to  Spencer  from  bringing; 
an  action  on  the  covenant  in  Spencer's  deed  to  him.  Or, 
to  put  their  contention  in  another  phavse,  they  seem  to  iusii^t 
that  these  mutual  covenants  l)etween  Carter  and  Spencer  in 
effect  cancel  one  another.  This  would  no  doubt  be  true  if 
the  covenants  were  alike.  For  illustration :  If  A  for  one 
thousand  dollars  conveys  land  to  B  with  general  warranty, 
and  B  afterwards  convevs  it  back  to  A  for  one  thousand 
dollars  with  general  warranty  also,  and  A  is  evicted  by  a 
stranger  whose  title  is  paramount  and  who  does  not  claim 
under  B,  the  former  (A)  will  not  be  allowed  to  maintain  an 
action  for  damages  on  the  covenant  contained  in  B^s  deed 
to  him.  One  reason  for  this  rule  is  the  prevention  of  cir- 
cuity of  actions.  Silvervian  v.  Loumi^,  104  111.,  137.  The 
recovery  of  A  against  B,  if  allowed  under  the  circumstances 
detailed  above,  would  itself  give  to  B  an  identical  cause  of 
action  against  A.  To  avoid  such  result  the  rule  which  is 
supported  by  the  authorities  above  cited  declares  that  the 
covenant  in  the  one  deed  cancels  that  in  the  other. 
*'  Where,  after  a  conveyance  with  covenants,  the  same  prem- 
ises are  reconveyed  to  the  grantor  by  his  grantee  with  like 
covenants,  the  law  construes  such  covenants  as  mutually 
canceling  each  other,  so  that  no  action  can  be  maintained 
on  them  by  either  of  the  parties  or  their  assignees."  2 
Warville  on  Vendors,  429.  If  the  deed  from  Spencer  to 
Carter  had  contained  no  warrantv  at  all,  it  would  vet  have 
effected  an  extinguishment  of  Carter's  warranty  to  him,  for 
such  a  conveyance  would  have  worked  an  assignment  of 
Carter's  obligation  to  himself,  and  a  man  cannot  warrant 
land  to  himself  or  be  an  assignee  of  himself  Coke  on  Lit-' 
tleton,  sec.  743  ;  Brown  v.  Metz,  33  111.,  339.  But  to  effect 
this  result  they  must  be  like  covenants.  If  A's  covenant 
with  B  is  a  special  warranty  only  against  himself  and  hi?? 
heirs,  while  IVs  covenant  is  a  general  warranty  against  all 
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persons  whatsoever,  the  eviction  of  A  by  a  stranger,  as  stated 
above,  works  a  breach  of  B's  covenant  with  A,  but  no 
breach  of  A's  covenant  with  B.  In  such  case  A  could 
recover  of  B,  his  covenant  being  broken,  but  then  B  could 
not  recover  of  A,  for  his  covenant  had  not  been  broken. 

Applj'ing  what  has  been  said  to  this  case,  we  find  that 
the  covenant  in  Carter's  deed  to  Spencer  is  not  like  that  in 
Spencer's  deed  to  Carter.  The  latter's  covenants,  upon 
which  the  plaintiffs  rest  their  action,  is  a  full  general  war- 
ranty against  all  persons  whatsoever.  The  former's  cove- 
nant is  a  special  warranty  against  the  covenantor  and  his 
heirs  and  against  no  one  else.  The  eviction  of  the  Carter 
heirs  by  the  Bordens,  if  the  title  of  the  latter  was  para- 
mount as  alleged,  worked  a  breach  of  Spencer's  covenant 
with  Carter  and  his  heirs.  That  eviction  did  not  work  a 
breach  of  Carter's  covenant  with  Spencer  and  his  heirs  and 
assigns,  for  the  Bordens  were  strangers  to  Carter  and  to  his 
title. 

It  follows  from  what  has  been  said  that  there  was  error 
in  the  instructions  given  to  the  jury  upon  the  sixth,  seventh 
and  ninth  issues.  Upon  the  evidence  introduced  the 
seventh  and  eighth  issues  should  not  have  been  submitted 
to  the  jurj',  and,  upon  the  facts  established  by  the  verdict 
on  thie  third,  fourth  and  fifth  issues,  there  should  have  been 
a  judgment  for  plaintiffs  for  the  sum  demanded  in  the  com- 
plaint, that  being  much  less  than  the  purchase-money  paid 
by  Carter  to  Spencer.  Error. 
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W.  A.  DEANS  V.  SALLY  PATE. 

Deed — Probate  by  Clerk — Notary^s  Seal — Contingent  Rigid  of 

Dower  and  Homestead. 

\.  Where  an  acknowledgment  of  a  deed  was  made  before  an  otticer 
authorized  to  take  it  and  was,  in  fact,  in  due  form,  the  adjudica- 
tion by  the  Clerk  of  the  Superior  Court  of  the  county  where  the 
land  lies  that  "the  foregoing  instrument  has  been  duly  proved,  as 
appears  from  the  foregoing  seal  and  certificate,*'  is  sufficient 
although  not  following  the  words  of  the  statute  {The  (^ode,  §124<> 
[3])  that  it  is  in  •'  due  form." 

2.  The  statute  authorizing  a  notary  public  to  take  acknowledgment  of 
deeds  does  not  requii*e  that  his  name  or  any  name  shall  be  used 
in  the  notarial  seal,  and  the  seal  appended  to  the  certificate  is 
presumably  his  in  the  absence  of  evidence  to  the  contrary;  hence, 
where  the  fact  of  the  execution  of  a  deed  by  a  notary  public  is 
adjudged  to  have  been  proved  by  such  seal  and  certificate,  it  is* 
not  rebutted  by  the  mere  fact  that  the  notary  signs  his  name 
"  Geo.  Theo.  Sommer'*  and  the  seal  has  on  it  the  name  of  **Theo. 
Sommer.'* 

8.  Where  the  only  interest  that  a  fettie  defendant  in  an  action  by  the 
grantee  of  her  husband  and  herself  to  recover  the  land  is  her  con- 
tingent right  of  dower,  her  failure  to  sign  the  deed  or  tobe  privih' 
examined  will  not  affect  the  right  of  the  plaintiff  to  recover. 

Civil  action  to  recover  possession  of  land,  tried  before 
Shuford,  J.J  and  a  jury,  at  October  Terra,  18J)3,  of  Wayne 
Superior  Court. 

The  plaintiff  ofiered  in  evidence  a  deed  purporting  to 
be  from  R.  B.  Pate  to  W.  A.  Deans,  dated  May  12,  1892. 
The  wife's  name  appeared  in  the  body  of  the  deed,  but  wa** 
not  signed  thereto. 

The  following  certificates  were  appended  to  the  deed: 

''State  of  New  York — New  York  County. 

"  I,  Geo.  Theo.  Sommer,  do  hereby  certify  that  R.  B. 
Pate  personally  appeared  before  nie  this  day,  and  acknowl- 
edged the  due  execution  of  the  annexed  deed. 


N.  C]  FEBRUARY  TERM,  1894.  195 


Deaxs  r.  Pate. 

"Witness  my  hand  and  seal,  tliis  23d  day  of  May,  1892. 

"  Geo.  Theo.  Sommer, 
"  Notary  Public^  Kings  Co.^' 
"  Certified  in  New  York  (^o.^' 

"  North  Carolina — Wavne  Countv. 

''  I,  C.  F.  Herring,  C.  S.  C,  do  hereby  certify  that  the 
foregoing  instrument  has  been  duly  proven,  as  appears  from 
the  foregoing  seal  and  certificate.  Let  the  same,  with  said 
certificates,  be  registered. 

"  Witness  my  hand  and  official  seal,  this  20th  day  of 
July,  1892.  C.   F.  Herring, 

**  Clerk  Super ior  Court. ^^ 

The  defendant  objected  to  the  introduction  of  said  deed 
on  the  ground  that  the  same  purports  to  have  been  proven 
before  Geo.  Theo.  Hommer,  a  notary  public  of  the  State  of. 
New  York,  and  was  not  authenticated  by  his  seal,  but,  on 
the  contrary,  purported  to  be  authenticated  by  the  notarial 
seal  of  Theo.  Soramer. 

The  plaintiff  stated  that  he  had  no  evidence  that  the 
said  Geo.  Theo.  Sommer  is  the  same  person  as  Theo.  Som- 
mer, except  such  as  might  appear  from  the  deed  itself  and 
the  certificate  of  the  Clerk. 

The  defendant  further  objected  to  the  introduction  of 
said  deed  on  the  ground  that  the  certificate  of  probate  did 
not  appear  to  have  been  adjudged  to  be  in  due  form  by  the 
Clerk  of  the  Superior  Court  of  Wayne  County.  The  Court, 
being  of  opinion  with  the  defendant,  sustained  the  objec- 
tion and  excluded  the  deed,  and  the  plaintiff"  excepted. 

The  plaintiff'  thereupon  off'ered  to  prove  that  the  signa- 
ture to  the  deed  was  in  the  handwriting  of  R.  B.  Pate,  and 
that  the  deed  was  delivered  to  the  plaintiff"  by  said  Pate, 
and  to  prove  further  that  the  defendant  is  his  wife,  and 
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claims  j>ossession  of  the  land  by  virtue  of  her  marital 
rights.  The  Court,  being  of  opinion  against  the  plaintiff, 
excluded  the  evidence,  and  the  plaintiff  excepted. 

The  plaintiff  then  stated  to  the  Court  that  the  said  deed 
was  a  necessary  link  in  his  claim  of  title,  and  without  it 
he  could  not  recover,  and  thereupon  submitted  to  a  nonsuit 
and  appealed. 

MessTH.  Allen  &  Dortch,  for  plaintiff  (appellant). 
Mr,  W.  C.  Munroe,  for  defendant. 


Clark,  J.:  The  adjudication  by  the  Clerk  of  the  Suj>e- 
ri or  Court  of  Wayne  that  ^'the  foregoing  instrument  has 
been  duly  proved,  as  appears  from  the  foregoing  seal  and 
certificate,**  does  not  follow  the  verv  words  of  the  .statute 
{The  Code,  §1246  [3]  )  in  that  it  does  not  adjudge  that  said 
probate  is  "in  due  form."  But  it  is  intelligible  and  meaus 
substantially  the  same  thing  and  '*  will  be  upheld  without 
regard  to  mere  form,"  as  was  said  in  Devere^ia'  v.  McMahon^ 
102  N.  C,  284.  The  acknowledgment  was  before  an  officer 
authorized  to  take  it  and  probate  was  in  fact  in  due  form. 
The  omission,  therefore,  of  the  Clerk  to  adjudge  in  just,  ao 
many  words  that  tlie  probate  was  "  in  due  form"  when  in 
substance  he  did  so  adjudge,  was  not  suflBcient  ground  to 
exclude  the  deed. 

The  notary  public  used  a  seal  as  his  own.  The  statute 
does  not  require  that  his  name,  or  any  name  should  be 
used  on  the  notarial  seal,  though  customarilv'  the  name  of 
the  notary  does  api>ear  thereon.  The  seal  appended  by  the 
notary  to  his  certificate  is  presumably  his,  in  the  abseoce 
of  evidence  to  the  contrary.  This  is  not  rebutted  by  the 
mere  fact  that  the  notary  signs  his  name  "  Geo.  Theo.  Som- 
mer  '*  and  the  seal  has  on  it  the  name  of  "  Theo.  Sommer/' 
when  the  fact  of  the  execution  of  the  deed  is  adjudged  to 
have  been  proved  bv  such  seal  and  certificate  of  the  notary. 
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If  the  only  interest  the  feme  defendant  had  in  the  land 
was  her  contingent  right  of  dower,  her  failure  to  sign  the 
deed  or  be  privily  examined  would  not  affect  the  right  of 
the  plaintiff  to  recover  at  this  juncture,  since  the  grantor 
being  a  non-resident  no  right  of  homestead  is  involved. 
Should  the  feme  defendant  survive  her  husband  her  right 
to  dower  would  then  arise.  The  Code^  §2106,  ^d  cases 
cited.  Or,  if  she  has  otlier  interest  in  the  premises  than 
the  inchoate  right  of  dower,  she  can  assert  it  on  the  trial. 

In  excluding  the  deed  upon  the  above  grounds  the  Court 
erred.  The  nx)nsuit  must  be  set  aside  to  the  end  that 
there  may  be  a  .  New  Trial. 


n.  WEIL  &  BROS.  V.  J.  H.  THOMAS  et  al. 

Action  to  Foreclose  Mortgage — Hmhatid  and  Wife — Mortgage 
of  Wife's  Land  as  Security  for  Husband's  Debt — Principal 
and  Surety — Exoneration  of  Surety  Land. 

1.  A  married  woman,  who  has  mortgaged  her  land  as  security  for  her 
husband's  debt,  has  the  rights  of  a  surety  as  to  the  liability  thus 
imposed  on  her  property,  and  is  entitled  to  have  all  of  her  hus- 
band's estate  included  in  the  mortgage  exhausted  to  the  exonera- 
tion of  hers;  she  may  also  object  to  the  diversion  of  funds  that 
should  have  been  applied  on  the  debt  to  her  exoneration,  if  made 
without  her  consent. 

2L  In  such  case  the  heirs  of  the  wife  are  entitled  to  the  same  protection. 

Civil  action  for  the  foreclosure  of  a  mortgage,  heard  by 
Cimnor,  /.,  at  April  Term,  1892,  of  Wayne  Superior  Court, 
upon  an  iigreed  statement  of  facts,  which  was  substantially 
as  follows: 
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The  defendant  J.  H.  Thomas,  being  indebted  to  the 
plaintiffs  in  the  sum  of  $1,»^82.60,  executed  to  them  his 
bond  therefor,  dated  13th  of  December,  1880,  payable  on 
January  1,  1882,  with  interest  at  eight  per  cent.,  and  to 
secure  the  payment  of  the  same  he  and  his  then  wife,  Sarah 
J.  Thomas,  conveyed  to  the  plaintiffs,  by  way  of  mortgage 
with  power  of  sale,  two  tracts  of  land,  one  known  as  the 
"Hinson  Tract,''  containing  192  acres,  which  was  the  sepa- 
rate property  of  the  wife,  Sarah  J.  Thomas,  and  the  other 
known  as  the  **Sand  Hill  Tract,''  containing  400  acres, 
the  property  of  said  J.  H.  Thomas.  During  the  year  1882 
Thomas  paid  on  the  bond  at  various  times  the  aggregate 
sum  of  $318,  which  was  duly  credited. 

In  December,  1883,  J.  H.  Thomas  and  wife  sold  and  con- 
veyed 100  acres  of  the  **Sand  Hill"  tract  to  William 
(irant  for  $400,  which  was  paid  to  the  plaintiffs,  who 
applied  it,  with  the  consent  of  J.  H.  Thomas,  to  another 
debt  which  he  owed  them  not  included  in  the  mortgage. 

During  the  marriage  of  J.  H.  Thomas  and  Sarah  J.,  his 
wife,  only  one  child  was  born,  which  died  prior  to  the  death 
of  Sarah  J.,  who  after  the  conveyance  of  the  100  acres  died, 
leaving  as  lier  heirs  at  law  the  defendants  other  than  J.  H. 
Thomas  and  Lucv  J.  Thomas,  with  whom  he  afterwards 
intermarried. 

On  the  14th  day  of  December,  1886,  the  plaintiffs,  pur- 
suant to  the  })ower  of  sale  in  said  mortgage,  sold  the  said 
lands,  other  than  the  100  acres  sold  as  aforesaid,  at  public 
auction  at  the  court-house  door  in  (roldsboro,  after  due 
advertisement,  when  and  where  James  Long  bid  off  said 
*'Hinson  Tract"  at  the  price  of  $1,100,  and  thereafter  one 
R.  G.  Powell  bid  off  the  ^SSand  Hill  Tract"  at  the  price  of 
$r)00.  The  plaintiffs  executed  deed  for  the  said  tracts  to 
Long  and  Powell,  reciting  as  tlie  consideration  therefor  the 
sums  bid  by  tlie  said  grantees  respectively. 
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The  purchase  by  Long  was  merely  colorable  and  not  a 
boiia  fide  purchase.     He  became  the  purchaser  by  arrange- 
ment between  J.  H.  Thomas  and  H.  &  S.  Weil,  under  an 
agreement  to  convey  the  land  to  J.  H.  Thomas,  and  no  part 
of  the  sum  recited  to  have  been  paid  by  Long  to  H.  &  S. 
Weil  was  ever  paid  or  intended  to  be  paid.     On  the  same 
day   Long  conveyed  said   land   to   Thomas,   reciting  the 
receipt  of  $1,100  as  the  consideration  therefor,  no  part  of 
which  was  ever  paid,  or  intended  to  be  paid.     The  whole 
transaction  had  for  its  purpose  the  vesting  of  the  title  to  the 
lands  in  J.  H.  Thomas  and  enabling  him  to  convey  the 
same  in  mortgage  to  the  plaintiffs,  and  this  purpose  was 
known  to  and  participated  in  by  H.  &  S.  Weil.     Upon  the 
stiid  14th  dav  of  December,  1886,  R.  G.  Powell  coiiveved 
to  the  .said  J.  H.  Thomas  the  land  so  purchased  by  him, 
and  on  the  same  day  Thomas  and  wife,  Lucy  J.,  executed 
to  the  plaintiffs  a  mortgage  upon  both  of  the  above-men- 
tioned tracts  of  land  to  secure  an  indebtedness  of  the  said 
J.  H.  Thomas  to  H.  &  S.  Weil  and  E.  Rosenthal,  in  which 
was  included  the  part  of  the  note  of  said  December  13, 
1880,  then  unpaid,  which  is  the  mortgage  set  forth  in  the 
complaint. 

Payments  were  made  on  the  said  note  last  mentioned  as 
follows:  January  11,  1887,  $73.53;  January  lo,  1889, 
$250.16;  January  4,  1890,  $125.08;  May  9,  1891,  $103.47. 
At  the  time  of  the  said  sale  the  said  ''Hinson  Tracf  was 
worth  $2,000. 

I'poii  the  foregoing  agreed  statement  of  facts  his  Honor 
found  that  the  defendant  was  indebted  to  the  plaintiffs 
in  the  sum  of  $1,752.96,  of  which  $700  was  the  bal- 
ance due  on  the  note  secured  by  the  mortgage  which 
J.  H.  Thomas  and  his  wife,  Sarah  J.,  executed  in  1880, 
and  as  such  was  a  charge  upon  the  Hinson  tract  as  against 
the  fceirs  of  Sarah  J.,  subject  to  which  charge  the  defend- 
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ant  J.  H.  Thomas  had  a  life  estate  therein,  which  (subject 
to  the  charge  of  the  $700)  he  and  his  wife,  Lucy  J.,  had 
conveyed  to  the  plaintiffs.  It  was  therefore  adjudged  as 
follows : 

"That  the  life  estate  of  the  said  John  H.  Thomas  be  sold 
by  the  commissioner  hereinafter  appointed,  upon  the  terras 
herein  set  forth  for  the  payment  of  the  said  charge  of  $700, 
with  interest  thereon  at  eight  per  cent,  from  April  18,  1892, 
and  that  if  the  said  life  estate  shall  sell  for  more  than  said 
$700  the  excess  shall  be  applied  first  to  the  payment  of  the 
costs  of  this  action  and  then  to  the  balance  due  the  plaintiffs 
upon  the  judgment  herein ;  and  if  the  same  shall  not  sell 
for  the  said  $700  then  the  said  commissioner  shall  proceed 
to  sell  the  reversionary  interest  in  the  said  Hinson  tract 
to  pay  any  balance  of  said  $700  that  the  sale  of  the  said 
life  estate  shall  fail  to  discharge. 

"  It  is  further  considered  and  adjudged  by  the  Court 
that  the  said  'Sand  Hill  Tract'  be  sold  bv  said  commis- 
sionerforthe  payment  of  the  sum  of  $1,052.96,  the  amount 
of  the  judgment  herein,  after  deducting  the  said  $700,  or 
so  much  of  said  $1,052.96  as  shall  remain  after  applying 
to  the  same  any  excess  of  the  proceeds  of  the  sale  of  the 
life  estate  over  the  said  $700  and  costs. 

'*  It  is  further  considered  and  adjudged  that  costs  of  this 
action,  if  the  sale  of  the  said  life  estate  shall  not  realize  a 
sufficient  sum  to  pay  said  $700,  interest  and  costs,  be  paid 
out  of  the  fund  in  the  proportion  that  the  proceeds  of  sale 
of  the  'Hinson  Tract'  bear  to  tlie  proceeds  of  the  Siile  of 
the  SSand  Hill  Tract.'  " 

Messrs.  Allen  &  Dortch,  for  plaintiffs  (appellants). 
No  counsel  contra. 

BuRWELL,  J. :  Wc  find  no  error  in  the  judgment  to 
which  the  defendants  except.     It  conforms  to  the  principle 
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announced  in  Shinn  v.  Smithy  79  N.  C,  310;  Davis  \.  Lam- 
ter,  112  N.  C,  128,  and  Hinton  v.  Greenleaf,  113  N.  C,  6, 
and  cases  there  cited. 

According  to  these  authorities  a  married  woman  who 
has  mortgaged  her  land  to  secure  the  payment  of  a  debt 
of  her  husband  has  the  rights  of  a  surety  as  to  the  liabihty 
she  has  thus  imposed  on  her  property,  and  can  require  that 
all  of  her  husband's  estate  that  is  mortgaged  to  secure  the 
debt  shall  be  exhausted  before  her  land  is  sold,  and  she 
has  a  right  to  object  to  the  diversion  of  funds  that  should 
have  been  applied  on  the  debt  to  her  exoneration,  if  such 
diversion  was  made  without  her  consent. 

She  being  dead,  her  heirs  are  entitled  to  like  protection. 
It  is  proper  and  just  that  all  the  husband's  interest  in  the 
tend  covered  by  the  mortgage  should  be  exhausted  before 
the  estate  of  her  heirs  therein  shall  be  taken  and  sold. 

Affirmed. 


J.  W.  PIPKIN  V.  \V.  D.  ADAMS  et  al. 
Judgment — Lien — Expiration — Revivor. 

1.  The  statute  (section  440  of  The  Code)  contains  no  provision  extending 

beyond  ten  years  the  lien  of  a  judgment  until  a  motion  to  revive  it 
and  to  issue  execution  theron  can  be  heard;  therefore, 

2.  Where  a  judgment  creditor  delays  issuing  execution  until  within  a 

short  time  before  the  expiration  of  the  lien  of  his  judgment  and 
then  gives  notice  of  a  motion  to  revive  and  for  leave  to  issue  exe- 
cution, and  the  motion  is  heard  and  execution  issued  after  ten 
years  from  the  date  of  the  judgment,  a  purchaser  at  the  execution 
sale  of  land  gets  no  title  as  against  one  who  bona  fide  bought  the 
land  during  the  ten  years. 

Civil  action  for  the  recovery  of  land,  tried  before  Battle, 
Jl,  and  a  jury,  upon  the  usual  issues,  at  November  Term, 
1893,  of  Harnett  Superior  Court. 
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The  plaintiff'  claimed  under  a  deed  from  the  Sheriff  of 
Harnett  county  made  in  pursuance  of  a  sale  on  7th  of 
April,  1890,  under  execution  issued  on  February  25,  1890, 
on  a  judgment  rendered  in  the  Superior  Oourt  on  the  IGtli 
of  February,  1880.  Notice  to  revive  the  judgment  and  for 
leave  to  issue  execution  was  issued  in  December,  1889,  and 
heard  and  granted  by  the  Clerk  on  th6  17th  of  February, 
1890. 

The  defendant  claimed  under  a  bona  fide  conveyance 
from  the  judgment  debtor,  W.  B.  Surles,  and  his  wii^e, 
dated  March  3,  1883. 

Under  the  instructions  of  his  Honor  the  jury  rendered  a 
verdict  for  the  defendants,  and  plaintiff  appealed. 

Mr.  L.  B.  Chapiriy  for  appellant. 
No  counsel  contra. 

Shepherd,  C.  J. :  Assuming  for  the  purposes  of  this 
appeal  that  a  docketed  judgment  for  costs  (the  amount  not 
being  specified)  is  efficacious  to  confer  a  lien  under  section 
435  of  The  Code,  we  are  nevertheless  of  the  opinion  that  the 
plaintiff  cannot  recover. 

It  is  well  settled  that  the  lien  of  a  docketed  judgment 
expires  at  the  end  of  ten  years,  and  there  is  no  saving 
clause  in  the  act,  except  where  the  judgment  creditor  has 
been  restrained  from  proceeding  to  enforce  his  judgment 
**by  an  order  of  injunction,  or  other  order,  or  by  the  openi- 
tion  of  an  appeal,  or  by  a  statutory  prohibition.''  The 
Code,  supra;  Adams  v.  (r?/y,  106  N.  C,  275. 

It  is  plain  that  these  provisions  do  not  apply  to  the  pres- 
ent case.  The  plaintiff  could  have  issued  executions  every 
three  years  and  thus  have  avoided  the  necessity  of  resorting 
to  a  motion.  The  Code,  §440.  He  failed  to  do  this,  but 
waited  Until  only  a  month  or  two  before  the  expiration  of 
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the  lien  and  then  moved  for  leave  to  issue  execution.  In 
thus  delaying  to  enforce  his  rights  he  must  abide  the  conse- 
quences. The  statute  contains  no  provision  extending  the 
lien  until  the  motion  is  heard,  and  it  is  in  the  interest  of 
public  policy  that  it  should  be  strictly  construed.  That 
such  has  been  the  principle  adopted  by  this  Court  is  mani- 
fest from  the  case  of  Spicer  v.  Gambill,  93  N.  C,  378.  In 
that  case  an  execution  was  levied  on  land  before  the  expira- 
tion of  the  judgment  lien,  but  the  sale  did  not  take  place 
until  after  the  expiration  of  such  lien.  It  was  held  that 
the  lew  did  not  extend  the  lien  to  the  sale  so  as  to  defeat 
a  purchaser  whose  right  attached  during  the  existence  of 
the  lien.  See  also,  McDonald  v.  Dickson^  85  N.  C,  248  ; 
Lytle  v.  Lytic,  94  N.  C,  683,  and  other  cases  cited  in  Clark\s 
Code  (second  edition),  sections  43o-440. 

These  authorities  are  conclusive  against  the  plaintiff. 
The  defendant  purchased  during  the  ten  years,  and  at  its 
expiration  there  was  no  lien  upon  the  property.  The  pur- 
chase of  the  land  by  the  judgment  creditor  under  an  exe- 
cution subsequently  issued  conferred  no  title  as  against  the 
defendant. 

This  view  renders  it  unnecessarv  to  consider  the  other 
questions  discussed  by  counsel.  Affirmed. 


Z.  \V.  HA YNRS,  Administrator  of  John  W.  Haynes,  deceased,  v.  THE 

RALEIGH  GAS  COMPANY. 

Action  for  Damages  —  Death  Resulting  from  Wrongful  Act — 
Negligence — Prima  Facie  Case — Burden  of  Proof — Contrib- 
utory Negligence — Degree  of  Care  to  be  Exercised  by  Persons 
or  Corporations  Using  Electric  Wires  on  Streets. 

1.  It  is  the  duty  of  a  corporation  or  others  using  the  streets  of  a  city,  by 
permission  of  the  municipal  authorities,  for  purposes  of  private 
gain,  to  so  conduct  their  business  as  not  to  injure  persons  passing 
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along  8uch  streeU,  and  to  keep  the  highways  occupied  by  their 
apparatus  in  substantially  the  same  condition  as  to  convenience 
and  safety  as  they  were  in  before  such  occupancy. 

2.  Negligence  being  a  failure  of  duty,  proof  that  a  "live  wire"  carrying 
a  deadly  current  of  electricity  was  hanging  over  and  lying  upon  a 
sidewalk,  and  that  it  had  been  placed  above  the  street  by  and  was 
the  property  of  the  defendant  corporation  and  was  under  the  con- 
trol of  the  servants  of  the  latter,  and  that  by  contact  with  such 
wire  a  person,  having  a  right  to  be  on  tlie  street,  was  killed,  con- 
stituted a  complete  prima  facie  case  of  negligence,  and  the  burden 
was  put  upon  the  defendant  to  show  that  the  wire  was  not  down 
through  any  negligence  of  iteelf  or  its  servants  or  agents. 

l\.  Where,  in  the  trial  of  an  action  for  an  injury  resulting  in  death  and 
caused  by  the  alleged  negligence  of  defendant,  it  appeared  that 
the  deceased,  an  intelligent  boy  ten  years  old,  while  walking 
on  the  sidewalk  of  a  street,  grasped  a  "live"  guy  wire  hanging; 
to  the  street  and  belonging  to  the  defendant,  and  was  killed 
by  the  contact,  and  there  was  no  visible  indication  that  the 
wire  was  charged  with  electricity:  Ifeldy  that  the  trial  Judge 
should  have  told  the  jury  that  there  was  no  evidence  of  contribu- 
tory negligence  on  the  part  of  the  deceased. 

4.  The  utmost  degree  of  care  in  the  construction,  inspection  and  repair 

of  wires  and  poles  is  required  of  those  who  are  allowed  to  place 
above  the  streets  of  a  city  wii'es  charged  or  likely  to  be  charged 
with  a  deadly  current  of  electricity,  so  that  travelers  along  the 
highways  may  not  be  injured  by  defective  appliances. 

5.  The  fact  that  an  electric  street  railway  company  had  caused  it  to  be 

stated  in  a  newspaper  published  in  the  city  where  it  operated 
that  its  electric  current  was  not  a  deadly  one  did  not  excuse  an 
electric  light  company  whose  wires  were  stretched  on  the  same 
street  from  using  proper  care  in  insulating  its  own  wires  against 
those  of  the  street  railway,  and  the  admission  of  such  statement 
on  the  trial  of  an  action  against  the  electric  light  company  for  dam- 
ages caused  by  its  negligence  was  erroneous,  because  of  the  irrele- 
vancy of  such  testimony. 

Civil  action  bv  Z.  \V.  Havnes,  administrator  of  Johu 
W.  Havnes,  against  the  Raleigh  (las  ('ompany  for  damages 
for  causing  the  death  of  plaintiff's  intestate  and  son,  tried 
at  October  Term,  1893,  of  Wake  Superior  Court,  before 
Shuford,  J.,  and  a  jury. 
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The  damages  were  laid  at  $10,000.  The  pertinent  facts 
are  stated  in  the  opinion  of  Associate  Justice  Burwell. 

The  issues  submitted  were  as  follows: 

"  1.  Was  the  plaintiff's  intestate,  John  W.  Haynes,  killed 
by  the  negligence  of  the  defendant? 

"  2.  Did  the  plaintiff's  intestate  by  his  own  negligence 
contribute  to  the  injury? 

"3.  Whatdaraage  has  plaintiff  administrator  sustained  ?'' 

The  jury  responded  "  No  "  to  the  first  issue,  and  from 
the  judgment  thereon  for  the  defendant  the  plaintiff 
appealed. 

Messrs.  Battle  &  Mordecai,  W.  N,  Jones  and  Strong  &  Strong, 
for  plaintiff  (appellant). 

Messrs.  Busbee  &  Busbee,  Armislead  Jones  and  R,  0.  Burtoii, 
for  defendant. 

Bur  WELL,  J, :  John  W.  Haynes,  the  intestate  of  the 
plaintiff,  was  about  ten  years  of  age.  He  was  "a  very 
bealth3%  intelligent,  moral  and  industrious  boy,  well  edu- 
cated for  his  age."  On  the  morning  of  November  15, 1892, 
he  assisted  his  older  brother,  who  was  a  carrier  for  a  news- 
paper, and  when  returning  home,  about  seven  o'clock,  he 
took  hold  of  a  wire  on  or  near  the  sidewalk  over  which  he 
was  passing  and  was  killed  by  an  electric  current.  The 
place  where  this  occurred  was  on  North  street,  not  far  from 
its  intersection  of  Blount  street,  in  the  city  of  Raleigh. 
The  cause  of  his  death  is  admitted,  and  also  the  fact  that 
the  deadly  current  came  from  the  "  feed  wire "  of  the 
street  railway  company,  whose  line  was  constructed  along 
Blount  street,  as  were  also  the  electric  light  wires  of  the 
defendant.  One  of  the  defendant's  poles  stood  on  Blount 
gtreet  and  was  supported  by  three  guy  wires — one  attaclied 
to  a  tree  on  Blount  street,  and  the  other  two  to  trees  on 
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North  street.  The  first  of  these  guy  wires  (the  one  that 
was  attached  to  the  tree  on  Blount  street)  crossed  and  was 
in  contact  with  the  '*  feed  wire  "  of  the  railway  company. 
The  longer  one  of  the  other  two  had  become  detached  from 
the  tree  on  North  street  and  was  hanging  to  the  ground. 
The  current  passed  along  these  two  guy  wires  and  killed 
the  boy  *as  soon  as  he  grasped  the  one  that  had  fallen  on  or 
near  the  sidewalk.  •  ^ 

These  facts  wore  testified  to  by  the  plaintiff's  witnesses 
and  seem  not  to  have  been  controverted. 

Among  the  special  instructions  asked  by  plaintiff  was 
the  following:  **Upon  the  evidence  of  the  plaintiff,  if 
believed,  there  is  a  presumption  of  negligence  upon  the 
part  of  the  defendant,  and  in  that  case  the  burden  is  upon 
the  defendant  to  show  that  there  was  no  negligence  on  its 
part.''  His  Honor  refused  so  to  instruct  the  jury,  and  the 
plaintiff  excepted. 

Pretermitting  for  the  present  the  consideration  of  the 
question  whether  the  boy  was  guilty  of  contributory  negli- 
gence in  taking  hold  of  the  wire,  we  are  brought  by  this 
exception  to  the  inquiry.  Does  the  expression  res  ipsa  loqui- 
tur  apply  to  the  state  of  facts  set  out  above,  and  do  those 
facts  make  out  a  prima  fade  case  of  negligence  against  the 
defendant,  and  cast  upon  it  the  burden  of  showing  that  it 
was  not  negligent? 

Argument  and  authority  are  not  needed  to  show  that 
those  who  use  the  streets  of  a  city,  by  permission  of  those 
who  have  power  to  grant  such  privilege,  for  purposes  of 
private  gain,  owe  to  persons  upon  such  streets  the  duty  of 
so  conducting  their  business  as  not  to  injure  them.  To 
speak  particularly  of  the  matter  now  under  consideration, 
the  defendant  company,  using  the  streets  of  the  city  of 
Raleigh  for  its  purposes  as  it  was  allowed  to  do,  owed  to  the 
deceased  the  duty  of  keeping  out  of  his  way,  as  he  went 
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about  his  business  and  to  his  home,  all  its  wires,  and  espe- 
cially the  duty  of  preventing  his  exposure  to  contact  with 
any  wire  placed  in  the  streets  by  it  that  carried  a  current  of 
electricity.  It  was  the  duty  of  the  defendant  to  keep  the 
highways  along  which  it  put  its  poles  and  wires  substan- 
tially in  the  same  condition  as  to  convenience  and  safety  as 
they  were  in  before  it  constructed  its  lines  along  the  streets. 

Negligence  has  been  said  to  be  a  failure  of  duty.  Proof 
that  there  was  a  **live''  wire  (carrying  a  deadly  current) 
down  in  the  highway  surely  raised  a  presumption  that 
some  one  had  failed  in  his  duty  to  the  public.  When  to 
this  was  added  proof  that  this  death-carrying  wire  was  put 
above  the  street  by  the  defendant  and  was  its  property  and 
under  the  management  and  control  of  its  servants,  and  that 
by  contact  with  that  wire  the  deceased,  having  a  right  to  be 
on  the  street,  was  killed,  a  complete  prwm  facie  case  of  neg- 
ligence was  made  out,  and  the  burden  was  cast  upon  the 
defendant  to  show  that  this  **live"  w^re  was  in  the  street 
through  no  fault  of  its  servants  and  agents. 

In  Aycock  v.  Railroad,  89  N.  C,  321,  where  a  plaintiff 
sought  to  recover  damages  for  the  burning  of  his  property, 
fire  having  been  communicated  to  it  by  sparks  from  an 
engine  on  the  defendant's  road,  Chief  Justice  Smith,  dis- 
cussing **the  question  as  to  thejparty  upon  whom  rests  the 
•burden  of  proof  of  the  presence  or  absence  of  negligence 
where  only  the  injury  is  shown,  in  case  of  fire  from  emitted 
sparks,"  declares  that  this  Court  will  "abide  by  the  rule  so 
long  understood  and  acted  on  in  this  State,  not  alone  because 
of  its  intrinsic  merit,  but  because  it  is  so  much  easier  for 
those  who  do  the  damage  to  show  the  exculpating  circum- 
stances, if  such  exist,  than  it  is  for  the  plaintiff  to  produce 
proof  of  positive  negligence";  and  he  adds  that  *' the  ser- 
vants of  the  company  must  know  and  be  able  to  explain 
the  transaction,  while  the  complaining  party  may  not;  and 
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it  is  but  just  that  he  should  be  allowed  to  say  to  the  eoni- 
pauy,  *  You  have  burned  my  property,  and  if  you  are  not 
in  default  show  it  and  escape  responsibility.' ''  This  is 
affirmed  in  Moore  v.  Parker,  91  N.  C,  275,  where  it  is  said 
that  a  prima  fade  ease  of  negligence  being  thus  made  out 
against  the  defendant,  he  must  produce  proof  of  care  on  his 
part,  or  of  some  extraordinary  accident  that  rendered  care 
useless,  in  order  to  rebut  the  presumption. 

Guided  by  the  principle  announced  in  these  cases,  we 
come  to  the  conclusion  that  this  plaintiff  should  have  been 
allowed  to  say  to  this  defendant:  "The  wire  you  put  in  the 
street  killed  my  son  while  passing  along  the  highway,  as  he 
had  a  right  to  do.  If  you  are  not  in  default,  show  it  and 
escape  responsibility.'^ 

Numerous  authorities  might  be  cited  to  sustain  our  con- 
clusion upon  this  point,  the  cases  being  strictly  analogous 
to  this  one.  But  we  content  ourselves  with  a  reference  to 
Ray  on  Negligence  of  Imposed  Duties,  page  1 45 ;  Wood's 
R.  R.  Law,  1079;  Witaker's  Smith  on  Negligence,  423. 
The  last  mentioned  author  says  (p.  422):  "If  the  accident 
is  connected  with  the  defendant,  the  question  whether  the 
phrase  Wee  ipsa  loquitur^  applies  or  not  becomes  a  simple 
question  of  common  sense."  It  seems  to  us  that  there  is 
nothing  in  the  relation  of  the  deceased  to  the  defendant  or 
in  any  of  the  circumstances  attending  the  incident  of  his 
death  to  prevent  the  rigid  ajiplication  here  of  the  rule 
announced  by  Judge  Gaston  in  Ellis  v.  Railroad,  2  Ired., 
138,  and  re-affirmed,  as  stated  above,  in  Aycock  v.  Railroad, 
sypra. 

Thus  fan  in  the  consideration  of  this  matter,  we  have  left 
out  of  view  the  contention  of  the  defendant  that  the  plain- 
tiff's own  evidence  disclosed  the  fact  that  his  intestate  was 
guilty  of  contributory  negligence,  or  at  any  rate  that  the 
facts  so  established,  taken  in  connection  wnth  other  facts 
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which  defendant's  witnesses  testified  to,  if  found  by  the 
jury,  convicted  him  of  contributory  negligence;  and  we 
have  also  kept  out  of  view  the  contention  of  the  plaintiff 
that  there  was  no  evidence  of  contributory  negligence  on 
the  part  of  the  deceased.  His  Honor  was  asked  so  to  tell 
the  jury,  and  he  refused  so  to  instruct  them. 

In  this  State,  by  statute,  the  burden  of  showing  con- 
tributory negligence  in  this  action  is  thrown  on  the  defend- 
ant. What  is  negligence  is  a  question  of  law  to  be 
declared  by  the  Court.  Emry  v.  Railroad,  109  N.  C.,  589, 
and  cases  cited.  It  was  incumbent  on  the  defendant,  there- 
fore, to  show  facts,  either  admitted  or  proved  by  the  plain- 
tiff, or  testified  to  by  his  own  witnesses,  and  found  by  the 
jun-,  from  which  the  Court  would  draw  the  legal  inference 
that  the  deceased  was  negligent  and  direct  the  jury  to  ren- 
der a  verdict  declaratory  of  this  legal  inference,  they  having 
first  determined  that  all  the  disputed  facts  pertaining  to 
this  part  of  the  controversy  were  established  by  a  prepon- 
derance of  the  testimonv. 

Aft^r  a  careful  examination  of  all  the  evidence  adduced 
on  the  trial,  and  after  a  full  consideration  of  the  argument 
of  the  able  counsel  for  the  defendant,  we  are  clearlv  of  the 
opinion  that  there  was  no  evidence  of  contributory  negli- 
gence, and  his  Honor  should  so  have  told  the  jury. 

A  child  is  held  to  such  care  and  prudence  as  is  usual 
among  children  of  his  age  and  capacity.  Murray  v.  Rail- 
road,  93  X.  C,  92.  The  defendant  contends  that  the 
deceased  was  ten  years  of  age,  "  a  very  healthy,  intelligent, 
moral  and  industrious  bov.'^  Let  us  assume  this  to  be  true. 
As  he  returned  to  his  home  the  morning  of  his  death,  i)ass- 
ing  along  the  streets  of  the  city,  he  was  trespassing  on  no 
one's  property.  He  was  walking  where  he  had  a  right  to 
walk — not  by  mere  permission  or  invitation,  but  becau^je 
he  as  one  of  the  public  had  an  absolute  right  so  to  do. 
14 
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The  wire  was  on  the  sidewalk.  Only  one  witness  saw  him 
when  "  he  took  hold  of  the  wire  and  the  wire  threw  him 
in  the  ditch."  That  witness  testified  that  **  he  did  not  have 
to  reach  for  it;  he  just  reached  out  his  hand  and  took  it: 
he  did  not  have  to  stoop.'*  No  witness  testified  that  there 
was  anything  from  which  even  an  adult  could  have  inferred 
that  this  wire  was  carrying  a  deadly  current  of  electricity, 
or  indeed  any  current  at  all.-  True,  the  witness  who  saw 
him  grasp  the  wire,  when  he  came  to  his  rescue,  saw  the 
fiery  indications  of  the  passing  of  the  current  from  the 
wire  to  his  hand,  and  several  witnesses  deposed  that  after 
the  accident  and  the  throwing  of  the  wire  into  a  yartl 
where  there  was  wet  grass  they  noted  that  the  wire  was 
**  steaming  "  at  the  point  where  one  of  its  coils  touched  the 
sidewalk,  and  also  at  its  extemitv  in  the  vard.  Grant  this 
to  be  true,  and  yet  there  is  not,  as  it  seems  to  us,  any  evi- 
dence that  it  was  "steaming"  when  the  deceased  caught 
the  wire,  or,  if  it  was,  that  its  "steaming"  was  such  as  to 
carry  to  a  boy  passing  along  a  warning  that  he  must  not 
touch  it.  We  should  be  verv  loth  to  declare  an  adult 
guilty  of  negligence  for  grasping  a  wire  such  as  this  one 
under  circumstances  such  as  the  defendant  contends  sur- 
rounded the  deceased.  We  certainly  cannot  declare  that 
this  boy,  whose  conduct  must  be  judged  with  due  regard 
for  his  boyish  nature  and  habits,  negligently  caused  his 
own  death.  The  instruction  that  "upon  the  evidence  the 
j)laintiff' s  intestate  was  not  guilty  of  contributory  negli- 
gence "  should  have  been  given. 

It  follows,  from  what  has  been  said,  that  as  the  case  was 
presented  at  the  trial  his  Honor  should  have  told  the  jury 
to  answer  the  second  issue  No,  and  should  have  told  them 
to  answer  the  first  issue  Yes,  if  they  believed  the  plaintiff's 
evidence,  unless  the  prima  facie  case  of  negligence  made 
out  against  the  defendant  was  rebutted.     It  is  said  in  Moore 
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V.  Parker,  supra,  that  proof  of  care  on  the  part  of  the  defend- 
ant, or  of  some  extraordinary  accident  which  renders  care 
useless,  is  required  to  rebut  the  presumption.  Inasmuch 
as  there  must  be  a  new  trial  for  the  error  above  stated,  it 
may  be  well  to  declare  what  degree  of  care  is  reijuired  of 
the  defendant. 

Lt  is  due  to  the  citizen  that  electric  companies  that  are 
permitted  to  use  for  their  owm  purposes  the  streets  of  a 
city  or  town  shall  be  required  toex'ercise  the  utmost  degree 
of  care  in  the  construction,  inspection  and  repair  of  their 
wires  and  poles,  to  the  end  that  travelers  along  the  high- 
way may  not  be  injured  by  their  appliances.  The  danger 
is  great,  and  care  and  w^atchfulness  must  be  commensurate 
to  it.  Passengers  on  railroad  trains  have  a  right  to  expect 
and  require  the  exercise  by  the  carrier  of  the  utmost  care, 
so  far  as  human  skill  and  foresight  can  go,  for  the  reason 
that  a  neglect  of  duty  in  such  case  is  likely  to  result  in  great 
bodilv  harm  and  sometimes  death  to  those  w-ho  are  com- 
pelled  to  use  that  means  of  conveyance.  "  As  the  result 
of  the  least  negligence  may  be  of  so  fatal  a  nature  the 
dut}''  of  vigilance  on  the  part  of  the  carrier  requires  the 
exerci.se  of  that  amount  of  care  and  skill  in  order  to  pre- 
vent accidents."      Ray  on  Neg.,  supra,  p.  53. 

All  the  reasons  that  support  the  rigid  enforcement  of 
this  rigid*  rule  against  the  carrier  of  passengers  by  steam, 
apply  with  double  l*orce  to  those  who  are  allowed  to  place 
above  the  streets  of  a  city  wires  charged  with  a  deadly  cur- 
rent of  electricity  or  liable  to  become  so  charged.  The 
re<iuirement  does  not  carry  with  it  too  heavy  a  burden. 
Human  skill  can  easily  place  wires  and  poles  so  tlrat  they 
will  not  break  and  fall,  unless  subjected  to  some  strain 
that  could  not  be  anticipated,  and  it  can  as  readily  prevent 
the  possibility  under  ordinary  circumstances  of  the  con- 
tact of  wires  that  should  not   be  allowed  to  touch  one 
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another.  There  was  error  in  allowing  the  defendant  to  prove 
that  there  was  published  in  one  of  the  city  newspapers  "a 
general  statement "  by  an  electric  street-railway  company 
to  the  effect  that  its  current  was  not  a  deadly  one — was  not 
fatal  to  human  life.  That  fact  could  not  excuse  the  defend- 
ant. If  it  acted  upon  such  a  statement,  and  without  further 
inquiry  or  examination  conducted  itself  in  the  insulation 
of  the  wires  as  if  the  statement  was  true,  that  was  to  be 
negligent,  for  in  such  an  affair  to  be  mistaken  and  in  error 
is  to  be  careless.  The  fact  that  such  a  publication  was 
made  was  irrelevant  to  the  issues  in  the  cause.  What  has 
been  said  seems  sufficient  to  guide  the  next  trial  of  the 


case. 


New  Trial. 


S.  J.  JARRELL  V.  JOHX  DANIEL. 

Landlord  and  Tenant — Lien  on  Crop — Divmon  of  i^rop — 

lielewtc  of  Lien. 

1.  A  release  of  a  landlord's  lien  on  a  crop  can  only  arise  upon  an  abeo- 

lute  and  unqualified  division  to  the  tenant  of  his  share;  therefore, 

2.  Where  a  landlord  and  his  tenant  through  a  common  agent  desijmated 

and  set  apart  the  share  of  the  crop  which  the  tenant  was  to  have 
whenever  the  advancements  were  paid  on  k,  and  the  tenant  was 
told  not  to  remove  such  share  until  the  lien  was  paid  off»  there 
wa*i  no  such  division  as  to  divest  the  lien  of  the  landlord. 


This  was  a  civil  action  for  claim  and  deliverv,  tried 
before  Brown^  J.,  and  a  jury,  on  an  appeal  from  a  Justice  of 
the  Peace,  at  July  Term,  189;^,  of  Granville  Superior 
('ourt. 

S.  J.  Jarrell,  the  plaintiff,  introduced  as  a  witness  in  his 
own  behalf,  testified  that  he  rented  a  tract  of  land  fix>in 
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Mrs.  Gooch  for  the  year  1892;  that  he  sublet  it  to  the 
defendant,  who  was  to  pay  one-half  the  crops,  plaintiff*  was 
to  furnish  the  seed  wheat  and  oats  and  other  seed,  a  horse 
and  feed  for  him,  and  one  hand  to  help  plant  and  cut 
tobacoo.  Defendant  was  to  furnish  all  the  labor.  All 
crops  were  to  be  divided  eciually.  Defendant  had  more 
crop  than  he  could  cultivate  and  failed  to  procure  other 
help.  Plaintiff  had  to  furnish  him  additional  hands,  more 
than  he  agreed  to  furnish,  and  also  made  him  advances  to 
help  make  the  crop.  The  balance  due  plaintiff  on  said 
account  after  allowing  all  credits  is  $40.26. 

The  tobacco  was  cured  and  stored  in  a  barn  on  the  prem-. 
ises,  and  plaintiff  employed  one  Wheeler  to  strip  the  same. 
The  plaintiff  then  proposed  to  prove  that  he  told  Wheeler, 
the  defendant  not  being  present,  that  defendant  objected  to 
Wheeler  stripping  his  part  of  the  tobacco  upon  the  ground 
that  he  had  a  family  and  could  strip  it  himself,  and  that 
plaintiff  told  Wheeler,  the  defendant  not  being  present, 
before  any  agreement  of  division  was  had,  that,  in  order  to 
save  the  defendant  the  cost  of  Wheeler's  stripping,  he 
might  set  apart  defendants  sharp  of  tobacco  and  strip  the 
plaintiff  ^s  share. 

Defendant  objected.  The  objection  was  sustained,  and 
plaintiff  excepted. 

"We  agreed  that  Wheeler  should  divide  the  tobacco 
between  us.  The  fodder  had  alreadv  been  divided.  The 
defendant's  part  of  the  tobacco  was  left  in  the  pack-house, 
where  mv  tobacco  was.  I  wrote  a  note  to  defendant  after 
the  crop  was  divided,  forbidding  him  to  move  his  part  of  tlie 
tobacco.  I  don't  know  whether  he  got  the  note.  We 
agreed  before  Wheeler  to  divide,  and  l)efore  the  division  I 
told  the  defendant  he  should  not  move  anything  until  the 
debt  and  advancement  had  been  paid.  This  was  some 
time  before  we  agreed  upon  Wheeler  to  divide  the  crfip 
for  us." 
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(It  was  admitted  by  both  parties  that  afterwards  Wheeler 
was  appointed  agent  for  plaintiff  and  defendant  and  divided 
the  crop,  and  for  the  purpose  of  dividing  it  was  their  joint 
agent). 

*'It  was  in  October  or  November,  1892,  and  I  told 
Wheeler  to  go  ahead  and  divide  the  tobacco  between  Daniel 
and  myself  and  to  strip  my  part.  The  tobacco  was  then  in 
the  pack-house  on  Mrs.  Gooch's  farm.  The  defendant's 
part  of  the  tobacco  remained  in  the  pack-house.  I  left  it 
there  until  I  got  out  claim  and  deliver}^  proceedings  in 
April,  1893.  I  took  my  part  of  the  tobacco  off  and  sold  it. 
On  January  1, 1893,  Mrs.  Gooch  took  {)ossession  of  the  farm. 
I  did  not  re-rent  for  1893.  When  I  gave  up  possession  of 
the  place  the  defendant's  part  of  the  tobacco  was  in  the 
pack-house  on  the  land.  The  crop  was  divided  about 
Christmas,  1892." 

His  Honor  then  charged  the  jury  that  upon  plaintiff's 
testimony  there  had  been  a  division  of  the  crop;  that  plain- 
tiff's lien  as  landlord  was  destroyed,  and  that  plaintiff  w^as 
not  entitled  to  recover,  and  thev  must  find  the  issue  in  favor 
of  the  defendant.     Plaintiff  excepted. 

There  was  verdict  and  judgment  for  the  defendant,  and 
plaintiff  appealed. 

Mr.  J.  W.  Oraham,  for  plaintiff  (appellant). 
J/essrs.  Batchelor  (fc  Devereux,  for  defendant. 

Clark,  J. :  The  plaintiff',  having  sublet  to  the  defendant, 
became  lessor  to  his  sublessee  and  entitled  to  the  same  lien 
on  his  crop  which  the  statute  gives  to  a  lessor.  Moore  v. 
Faimiij  97  N.  C,  322.  Had  there  been  an  absolute  division 
of  the  croj)  as  in  Jordan  v.  Bryan,  103  N.  C,  59,  the  plain- 
tiff would  have  lost  his  lien.  Such  was  not  the  case  here. 
The  plaintiff,  it  is  true,  took  the  part  of  the  crop  to  which 
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he  M'as  unquestionably  entitled ;  but  as  to  the  balance  he 
did  not  relinquish  his  lien.  .  He  and  the  defendant,  by 
means  of  a  common  agent,  designated  and  set  apart  the 
share  the  defendant  was  to  have  whenever  the  advance- 
ments w^ere  paid  on  it.  This  was  (Jone  that  the  defendant 
might  strip  that  share  of  the  tobacco  by  himself  and  family 
so  as  to  save  expense.  The  true  nature  of  the  transaction 
iras  that  it  was  not  an  absolute  division  by  which  a  release 
of  the  landlord's  lien  was  intended,  but  it  was  merelv  a 
designation  and  setting  apart  of  so  mucli  of  the  crop  for  the 
preparation  of  it  for  market,  with  the  executory  agreement 
that  it  should  belong  to  tlie  defendant  whenever  the  land- 
lord's lien  for  advancements  was*  paid.  The  uncontra- 
dicted evidence  is  that  the  defendant  was  told  not  to  remove 
such  share  till  the  lien  was  paid  off.  If  so,  it  was  error  to 
instruct  the  jury  that  such  designation  and  setting  apart 
witl^  the  express  retention  of  the  lien  destroyed  the  lien.  A 
release  of  the  lien  could  onh'  arise  upon  an  absolute  and 
unqualified  division  to  the  tenant  of  his  share.  The  rights 
of  the  parties  were  not  affected  by  the  fact  that  the  year 
having  expired  such  part  of  the  crop  remained  in  the  barn 

of  the  original  lessor,  the  land-owner. 

New  Trial. 


J.  D.  &  K.  S.  CHRISTIAN  v.  J.  P.  PARROTT  et  al. 

Note  Under  Seal — Negotiable  Instrument — Transfei'  before 

Maturity  for  Value — Defences. 

1.  A  Ixjnd  negotiable  in  form  and  indorsed  for  value  and  without  notice 

before  maturity  is  to  be  rej^arded,  so  far  as  its  negotiability  is  con- 
turned  and  its  liability  to  be  governed  by  the  commercial  law 
applicable  to  promissory  notes,  as  if  it  were  a  promissory  note 
not  under  seal. 

2.  The  obligor  in  such  a  bond  cannot  set  up  the  defence  that  prior  to  its 

transfer  the  payee  agreed  to  release  him  from  liability  thereon. 
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This  was  an  appeal  from  a  Justice  of  the  Peace,  tried 
before  BrowUy  J.,  and  a  jury,  at  July  Term,  1893,  of  Gran- 
ville Superior  Court. 

The  plaintiffs  sued  on  the  following  bond: 


**  $225.  On  November  1,  1892,  we  or  either  of  us  prom- 
ise to  pay  to  R.  H.  McGuire  or  order  the  sum  of  two  hun- 
dred and  twenty-five  dollars,  with  interest  after  maturity 
at  eight  per  cent,  per  annum.  Value  received.  Witness 
our  hands  and  seals  this  21st  dav  of  Mav,  1892. 

*M.  P.  Parrott,    [Seal], 
"S.  A.  Fleming,  [Seal]." 

Upon  which  bond  were  these  indorsements:  '*  Pay  to 
order  of  J.  D.  &R.  S.Christian,''  ^^August  16, 1892";  *'R.H. 
McGuire,''  ''February  20,  1893,  by  cash  on  the  within 
bond,  forty  dollars  ($40)." 

The  defendants  admitted  the  execution  of  the  bond,  and 
also  the  assignment  and  indorsements  thereon. 

S.  A.  Fleming,  one  of  the  defendants,  testified :  **  About 
two  weeks,  not  over  three  weeks,  after  I  gave  the  bond  to 
R.  H.  McGuire  I  had  a  conversation  with  him.  He  said 
he  had  been  thinking  about  my  signing  this  note,  sued  on, 
for  Parrott  as  surety  for  Parrott;  that  it  was  more  of  a 
favor  than  he  ought  to  wish  or  ask  of  me  to  assume  the 
responsibility  of  this  debt;  and  that  if  I  would  make  Jim 
and  Will  Parrott  come  down  and  give  him  a  mortgage 
that  he  would  make  them  pay  it  and  would  relieve  me  of 
the  trouble  of  collecting  the  note  and  collect  it  himself  I 
sent  the  Parrott  boys  down  and  they  executed  a  mortgage 
upon  their  crop."  (Defendants  then  introduced  mortgage 
from  J.  P.  and  W.  P.  Parrott  to  R.  II.  McGuire  on  their 
crop,  dated  July  8,  1892).  "  I  signed  the  note  sued  on  in 
pursuance  of  an  agreement  between  R.  H.  McGuire,  J.  P. 
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Parrott  and  myself  that  Parrott  was  to  give  me  a  mortgage 
on  the  crop  to  indemnify  me  for  signing  the  note.  This 
was  crop  of  1892,  upon  which  the  Parrotts  gave  McGuire 
the  mortgage  securing  the  debt.  When  I  went  home  I  told 
Parrott  what  McGuire  had  said.  At  time  note  was  executed 
McGuire  asked  me  if  I  would  sign  the  note  if  the  Parrott 
boys  would  give  me  a  mortgage  on  the  crop.  I  agreed  to 
this." 

Upon  re-examination  of  defendant  Fleming  he  states 
that,  in  the  conversation  with  McGuire  above  referred  to, 
McGuire  said,  "  If  you  will  get  the  Parrott  boys  to  give 
a  mortgage  on  the  crop  and  make  it  to  me  I  will  release 
you  from  the  note,'*  and  that  witnesss  Fleming  did  so;  all 
of  which  happened  after  the  date  of  the  note  and  prior  to 
August  16,  1892. 

R.  H.  McGuire,  witness  for  defendants,  testified:  "The 
note  sued  on  was  executed  to  me  bv  the  defendants.  1  did 
not  agree  to  release  Fleming  from  liability  on  the  note;.  I 
did  agree  to  relieve  him  of  the  trouble  of  collecting  it  if 
the  Parrott  boys  would  execute  .the  mortgage  to  me.  I 
assigned  and  indoi*sed  the  bond  for  value  to  the  plaintiffs 
August  16,  1892.  The  plaintiffs  had  no  notice  of  what 
had  taken  place  between  defendant  Fleming  and  me.  I  did 
not  give  Fleming  any  notice  of  the  assignment  of  the  bond 
to  the  plaintiffs.  I  was  indebted  to  the  plaintiffs,  and  trans- 
ferred this  bond  to  them  on  account  thereof.  1  am  still 
indebted  to  the  plaintiffs.'' 

The  issues  submitted  by  his  Honor  to  the  jury  and  the 
responses  were  as  follows : 

**Are  the  defendants  indebted  to  the  plaintiffs  as  alleged, 
and  if  so,  in  what  sum  ?  Answer,  $197,  with  eight  per  cent. 
interest  on  $190  from  July  24,  1893. 

"Was  the  note  sued  on  indorsed  for  value  to  the  plain- 
tiffs by  the  payee  before  due?  Answer,  Yes,  on  August 
16,  1892. 


218 


IN  THE  SUPREME  COURT. 


[114 


ClIRISTlAX   r.    PaRROTT. 


"  Did  the  payee,  McGuire,  after  the  execution  of  note 
and  prior  to  said  transfer  of  said  note  to  plaintiffs,  agree  to 
release  defendant  Fleming  as  alleged  by  Fleming?  Answer, 
Yes. 

**Did  plaintiffs  have  notice  of  such  agreement?  Answer, 
No.'' 

His  Honor  then  charged  the  jury  that  if  they  believed 
the  evidence  the  plaintiffs  were  entitled  to  recover.  The 
defendant  Fleming  excepted,  and  insisted  that  the  bond 
sued  on  was  not  a  negotiable  instrument,  and  that  plaintiffs 
took  it  with  all  the  equities  existing  between  McGuire  and 
defendant  Fleming  at  time  of  indorsement  and  transfer. 
Defendant  further  insisted  that  the  transaction  testified  to 
occurred  after  the  execution  of  the  bond  and  prior  to  the 
assignment  and  indorsement,  and  that  although  the  bond 
was  indorsed  for  value  and  before  maturity,  yet  the  plain- 
tiff, the  endorsee,  took  it  subject  to  all  equities  arising 
between  the  execution  of  the  bond  and  the  date  of  the 
indorsement,  whether  plaintiff  knew  them  or  not.  The 
jury,  by  instruction  of  the  Court,  found  the  issues  as  set 
out.  There  was  judgment  for  the  plaintiffs,  and  defendants 
appealed. 

Messrs.  Batchelor  &  Devereux,  for  plaintiffs. 

Mr,  A.  W.  Grahavi,  for  defendants  (appellants). 


Shkphkrd,  C.  J. :  We  have  examined  the  authorities 
cited  bv  the  defendants'  counsel  and  are  unable  to  see  anv- 
thing  in  them  which  is  sufficient  to  induce  us  to  overrule 
the  well-established  principles  of  this  Court  as  applicable  to 
the  case  presented  in  the  record. 

The  bond  sued  upon  is  in  form  negotiable,  and  was 
indorsed  for  value  and  without  notice  to  the  plaintiff  before 
maturity.     Such  a  bond  when  indorsed  "  is  to  be  regardeiK 
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SO  far  as  its  negotiability  is  concerned  and  its  liability  to  be 
governed  by  the  commercial  law  applicable  to  promissory 
notes,  as  if  it  were  a  promissory  note  not  under  seal." 
Miller  v.  Tharell,  75  N.  C,  148 ;  Spence  v.  Tapscott,  93  N.  C, 
246.  The  principle  was  applied  in  Lends  v.  Ijong,  102  N.  C, 
206,  in  which  it  was  decided  that  an  obligor  on  a  bond  of 
tills  character  could  not,  as  against  an  indorsee  for  value, 
before  maturity  and  without  notice,  set  up  the  defence  that 
he  executed  the  same  as  a  surety  only. 

In  the  above  cases  the  subject  is  fully  discussed,  and  the 
conclusion  reached  is  that  such  bonds  when  so  indorsed 
have  all  of  the  immunities  peculiar  to  commercial  paper.  It 
is  proper  to  sa}'  that  the  counsel  for  the  appellants  did  not 
verj'  seriously  insist  in  this  Court  that  the  ruling  of  his 
Honor,  excluding  the  defences  set  up  by  the  defendants,  was 
erroneous.  Affirmed. 


RPIBECCA  HARRISON,  Administratrix  of  Rol)€rt  Harrison,  v. 

NANCY  HARRISON  et  al. 

Amendment  of  Record,  when,  allowed. 

While  Courts  have  an  inherent  power  to  correct  their  records  so  as  to 
make  them  speak  the  truth,  this  principle  does  not  apply  when 
the  order  sought  to  be  amended  has  been  construed  and  affirmed 
by  this  Court  and  contains  the  exact  language  of  the  Judge  by 
whom  it  was  dictated  and  signed,  the  ground  upon  which  amend- 
ment is  sought  being  that  the  language  used  by  the  Judge  and  the 
construction  put  upon  it  by  this  Court  did  not  convey  the  true 
meaning  of  such  Judge. 

Motion  bv  Rebecca  Harrison,  Judith  Harrison  and 
Nancy  Dement  (formerly  Harrison)  to  amend  the  record 
in  a  special  proceeding  by  so  altering  the  judgment  signed 
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by  Graves,  J.,  at  July  Term,  1889,  of  Granville  Superior 
Court  in  such  proceeding  (being  the  case  reported  in  106 
N.  C,  282,  and  in  109  N.  C,  346)  as  to  make  the  same 
what  the  movers  claim  Judge  Graves  intended  it  to  be. 

The  motion  was  as  follows : 

**  We  move  the  Court  to  amend  the  judgment  rendered 
by  Judge  (iraves  in  the  above  entitled  case,  reported  in 
106th  volume  North  Carolina  Reports  at  page  ,  so  that 
said  judgment  shall  express  the  judgment  of  the  Court,  so 
that  the  latter  clause  of  said  judgment  shall  read  as  fol- 
lows; 'And  all  the  orders  heretofore  made  in  said  action 
shall  be  allowed  to  remain  upon  the  record  for  the  purpose 
of  protecting  purchasers  and  others  so  far  as  in  law  they 
afford  protection  as  to  the  interest  of  George  Harrison,  and 
for  the  purpose  of  allowing  the  purchasers  having 
refunded  i()  them  the  purchase-money  paid  for  the  land; 
but  as- against  the  parties  to  this  proceeding,  except  George 
Harrison,  to-wit,  Rebecca  and  Judith  Harrison  and  Nancy 
Dement,  the  said  judgment  shall  be  absolutely  void.'"' 

The  movers  put  in  evidence  the  certified  copy  of  a  part 
of  the  record  from  the  Supreme  Court  to  show  that  Mrs. 
Mary  L.  Hargrove,  as  executrix  and  sole  devisee  of  T.  L. 
Hargrove,  was  made  party  to  the  motion  to  set  aside  the 
order  of  sale.  They  also  offered  in  evidence  the  deposition 
of  the  Hon.  Jesse  F.  Graves,  the  pertinent  parts  of  which 
were  as  follows : 

"This  was  a  motion  made  before  the  Clerk  of  the  Supe- 
rior Court  of  Granville  County  to  declare  void  and  to 
vacate  and  set  aside  an  order  of  sale  in  the  special  proceed- 
ing made  on  the  3d  of  December,  1870,  and  to  set  aside 
the  sale  made  thereunder  as  to  Rebecca  Harrison, 
Judith  Harrison,  Nancy  Dement  (formerly  Nancy  Harri- 
son) and  Mary  Harrison,  T.  L.  Hargrove  and  D.  A.  Hunt, 
purchasers  at  the  sale  under  said  order,  who  appeared  by 
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counsel  and  resisted  the  motion  to  set  aside.  On  the  trial 
before  me  all  the  proceedings  were  read  and  all  the  proofs 
offered,  including  the  affidavits  of  T.  L.  Hargrove  and 
D.  A.  Hunt,  were  heard  and  considered,  and  the  whole 
motion  was  fully  debated  by  counsel  on  both  sides  of  the 
controversy.  After  hearing  the  whole  matter,  considering 
all  the  proofs  and  arguments  of  counsel,  I  found  the  facts 
as  set  out  in  the  record  of  the  Superior  Court,  and  as  set 
out  in  the  statement  of  the  case  on  appeal  sent  up  to  the 
Supreme  Court.  The  bearing  of  these  facts  on  the  ques- 
tions of  laches,  long  delay,  estoppel  and  acquiescence  was 
fully  considered.  After  these  questions  had  been  fully 
argued  by  counsel,  I  signed  the  judgment  set  out  in  the 
record,  as  follows: 

*** Thereupon  it  is  considered  and  adjudged  by  the  Court 
that  the  said  order  of  sale  made  on  the  3d  of  December, 
1870,  was  irregular  and  not  according  to  the  course  of  the 
Court  as  to  the  persons  named  as  defendants,  to-wit,  Rebecca 
Hamson,  Judith  Harrison,  Nancy  Dement  (formerly  Nancy 
Harrison)  and  Mary  Harrison,  and  is  void  as  to  them,  and 
that  the  same  be  annulled  and  vacated  as  to  them  by  this 
order,  and  that  all  the  orders  heretofore  made  in  this  action 
shall  be  allowed  to  remain  upon  the  record  for  the  purpose 
of  protecting  purchasers  and  others  so  far  as  in  law  they 
afford  protection.' 

"After  considering  all  the  matters  alleged  in  the  defence 
I  rendered  this  judgment,  and  I  intended  thereby  to  finally 
declare  that  the  proceeding  in  the  Probate  Court  for  the 
sale,  and  the  sale  made  thereunder  on  the  5th  of  December, 
1870,  was  irregular  and  not  according  to  the  course  of  the 
Court,  and  was  void  for  any  purpose  as  to  Rebecca  Harri- 
son, Judith  Harrison,  Nancy  Dement  (formerly  Nancy 
Harrison)  and  Mary  Harrison,  for  the  reason  that  these  par- 
ties had  never  been  served  with  any  process  and  have  not 
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appeared  in  person  or  by  attorney.  George  Harrison  had 
been  notified  by  publication,  and  I  did  not  declare  or  intend 
to  declare  the  proceedings  void  as  to  him,  and  the  Court 
was  not  asked  to  do  so. 

**It  appeared  that  Hunt  and  Hargrove  had  paid  the  pur- 
chase-money, and  I  supposed  they  might  be  entitled  to  have 
their  money  refunded.  It  also  appeared  that  Robert  Harri- 
son, from  whom  the  land  came,  had  made  a  will  by  which 
it  occurred  to  me,  in  certain  contingencies,  the  purchaser 
of  the  interest  of  George  Harrison  might  become  entitled 
to  a  greater  estate  than  one  share.  Now,  in  order  to  save 
the  purchasers  whatever  right  they  may  have  had  to  have 
the  money  they  had  paid  refunded,  and  in  order  to  save 
to  them  all  their  rights  under  the  purchase  of  the  interest 
or  share  of  George  Harrison,  I  added  to  the  judgment, 
which  I  signed,  of  my  own  motion,  as  I  believe,  these  words: 
'And  that  all  the  orders  heretofore  made  in  thjs  action 
shall  be  allowed  to  remain  upon  the  record  for  the  purpose 
of  protecting  purchasers  so  far  as  in  law  they  may  afford 
protection.'  I  did  not  intend  to  leave  open  any  questions 
as  to  the  defendants,  Rebecca  Harrison,  Judith  Harrison, 
Nancy  Dement  (formerly  Nancy  Harrison)  and  Mary  Har- 
rison, but  I  intended  to  adjudge  that  the  order  of  sale  and 
subsequent  sale  was  void,  and  did  not  pass  any  title  to  the 
alleged  purchasers,  as  to  them  or  their  interests.  I  intended 
to  have  had  the  judgment  entered,  and  to  have  made  it  a 
final  adjudication  betw^een  the  parties  then  in  Court,  includ- 
ing the  alleged  purchasers,  Hargrove  and  Hunt.  It  is 
probable  I  dictated  the  jitdgment  to  the  Clerk,  and  did 
ai)prove  and  sign  it,  believing  I  had  declared  finally  the 
order  of  sale  and  the  sale  made  thereunder  was  void,  except 
as  to  (teorge  Harrison's  interest.  If  the  judgment  as  ren- 
dered fails  to  accomplish  the  purpose  above  indicated  it 
arises  from  inadvertence  or  mistake  on  my  part." 
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His  Honor  Judge  Brown  found  the  facts  to  be  true  as  stated 
in  the  deposition  of  Judge  Graves,  but  denied  the  motion 
to  amend  upon  the  ground  that  he  had  not  the  power  to 
amend  to  the  extent  claimed,  and  also  because  the  Supreme 
Court  had  affirmed  the  order  and,  in  effect,  declared  it  to 
be  such  as  should  have  been  made.  From  this  refusal  the 
movers  appealed. 

MesisTS.  Bakhelor  &  Devereux,  for  plaintiffs  (appellants). 
Messrs.  J.  IV.  Graham  and  E.  C.  Smith,  for  defendants. 

Per  Clriam:  We  listened  with  great  interest  to  the 
argument  of  our  able  and  learned  brother  in  behalf  of  the 
appellants  and  have  examined  with  much  care  the  numer- 
ous authorities  to  which  he  referred.  None  of  them,  we 
think,  go  to  the  extent  claimed  by  him.  It  is  admitted 
that  the  order  which  is  sought  to  be  amended  is  precisely 
as  the  Judge  dictated  it,  and  this  order  has  been  construed 
bv  the  decision  of  this  Court.  109  N.  C,  346.  It  is  now 
insisted  that  this  construction  is  not  what  the  Judgeintended, 
and  we  are  asked  to  practically  reverse  our  decision  by 
allowing  the  order  to  be  amended  so  as  to  convey  the  real 
intention  of  the  Judge  in  making  it.  Undoubtedly  the 
Courts  have  an  inherent  power  to  correct  their  records  so 
as  to  make  them  speak  the  truth,  but  this  principle  does  not 
apply  here,  as  the  record  contains  the  exact  language  of 
the  Judge,  and  the  only  objection  urged  is  that  we  have 
construed  it  erroneously,  or  that  he  did  not  express  it  in 
such  a  way  as  to  convey  his  true  meaning.  It  must  be 
manifest  that  if  such  an  amendment  can  be  allowed  there 
will  never  be  an  end  to  litigation.  We  think  the  ruling 
of  his  Honor  should  be  Affirmed. 
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THE  TIME8  COMPANY  v.  THE  NORTH  CAROLINA  STEEL  AXD 

IRON  COMPANY. 

Written  Contract^  construction  of — Meaning  of  ^^From  Dole''— 

•         Market  Value, 


1.  Where  the  general  manager  of  an  industrial  company,  in  order  to 

induce  a  publishing  company  to  take  pay  for  an  advertisement  in 
the  paid-up  stock  of  the  former,  guaranteed  that  the  stock  would 
be  worth  par  "within  a  year  from  date":  HeM^  that  the  period 
covered  by  the  guaranty  was  a  year  from  the  date  of  the  contract, 
and  not  from  the  date  of  completion  of  the  advertisement  and 
issuance  of  the  stock. 

2.  In  the  trial  of  an  action  for  a  breach  of  a  guaranty  that  :a  certain 

stock  would  be  worth  par  within  a  year  from  date  of  the  contract, 
evidence  of  the  market  value  of  such  stock  after  the  lapse  of  the 
year  was  properly  excluded. 

Civil  action,  tried  at  August  Term,  1898,  of  GuiLFORn 
Superior  Court,  before  Bromn^  J.,  and  a  jury. 

The  action  was  brought  by  The  Times  Publishing  Com- 
pany, of  Richmond,  Va.,  to  recover  of  the  defendant  com- 
pany upon  an  alleged  contract  as  follows: 

**May  22,  1890. 
"J.  A.  Smith,  Esq., 

**  The  Times,  Richmond,  \"a., 
"  Deak  Sir  : — You  are  hereby  authorizt^d  to  place  ($1,000) 
one  thousand  dollars  worth  of  advertising  for  our  company 
in  The  Times  and  display  to  best  advantage.  The  adver- 
tisement to  appear  on  the  29th  in  your  large  unveiling 
edition,  and  to  be  continued  to  the  best  advantage,  includ- 
ing editorial  and  local  letters  from  this  point.  Payment 
to  be  made  in  fully  paid-up  stock  of  our  company,  and  the 
stock  is  hereby  guaranteed  to  be  worth  par  inside  of  one 
y^ar  from  date.     Judging   from    what  we  have  in  iron- 
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makiug  and  what  is  to  be  done  in  sfeel-making,  we  can 

declare  25  per  cent,  dividend  on  the  stock  annually.     From 

the  proceeds  of  the  sale  of  town  lots  a  further  dividend 

will  accrue  to  the  stock. 

*' Yours  trulv, 

*' (Signed)         J.  J.  Newman, 

**  General  Manager.^* 

The  plaintiff  introduced  testimony  tending  to  support  its 
contentions  as  alleged  in  the  complaint;  specially  that  the 
stock  was  not  worth  par  during  the  time  covered  by  contract, 
to-wit,  from  one  year  from  date  of  contract  and  one  year 
aft^r  stock  issued. 

The  defendant  introduced  testimony  tending  to  support 
its  contentions  as  alleged  in  its  answers. 

Among  the  plaintiff's  witnesses  was  one  Cartland,  w^ho 
testified  "that  as  to  the  market  value  of  the  stock  from 
May  22,  1890,  to  May  21,  1891,  I  am  not  acquainted; 
don't  know  what  it  was  worth  in  May,  1891;  it  may  have 
been  worth  par  in  May,  1891,  so  far  as  I  know." 

Plaintiff  then  proposes  to  prove  by  said  witness  ('artland 
that  the  stock  of  defendant  has  no  market  value  now  and 
has  not  had  for  the  past  eighteen  months;  this  was  offered 
as  substantive  evidence  and  corroborative  of  evidence  of 
other  witnesses  as  to  the  value  of  the  stock  inside  of  twelve 
months,  which,  upon  objection  by  defendant,  was  excluded 
by  his  Honor,  and  plaintiff  excepted. 

His  Honor  then  submitted  the  following  issues  to  tlie 
jury  without  objection: 

"1.  Was  the  stock  of  the  defendant  company  admitted 
to  have  been  delivered  to  plaintiff  on  April  18,  1891,  worth 
par  at  that  date? 

*'2.  Was  the  stock  of  defendant  worth  par  inside  of  one 

year  from  date  of  the  alleged   contract,   to-wit,  May  22, 

1890? 
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"3.  Is  the  defendant  indebted  to  the  plaintiff,  and  if  so, 
what  amount  is  plaintiff  entitled  to  recover?" 

The  plaintiff  contended  that  the  proper  construction  of 
the  contract  was  that  the  words  **  inside  of  one  vear  from 
date'*  meant  one  vear  from  date  of  delivery  of  the  stock, 
and  in  his  instructions  to  the  jurv  his  Honor  held  that  the 
proper  construction  was  one  year  from  the  date  of  the  con- 
tract, to-wit,  May  22,  1890,  to  which  plaintiff  excepted. 

His  Honor  instructed  the  jury  that  if  they  answered  the 
first  issue  in  the  affirmative  thev  need  not  answer  the 
other  issues,  to  which  there  was  no  exception. 

The  jury  found  the  first  issue  in  the  affirmative  and  did 
not  pass  on  the  otlier  issues.  There  was  judgment  for  the 
defendant,  and  plaintiff  appealed,  assigning  for  error  the 
exclusion  of  the  testimony  and  the  ruling  of  his  Honor  as 
to  the  construction  of  the  contract,  as  exce[)ted  to  above. 

Mes8i^8.  Dillard  <fc  King  and  L.  M,  Scott  (by  brief),  for 
plaintiff  (appellant). 

Mr.  R.  T.  Gray,  for  defendant. 

BiRWELL,  J.:  The  construction  put  upon  the  letter  of 
the  manager  of  defendant  company  seems  to  us  to  be  the 
proper  one.  It  construes  the  words  of  the  writer  most 
strongly  against  him.  He  was  endeavoring  to  induce  the 
pkintiff  to  enter  into  a  certain  contract  upon  the  represen- 
tation and  guaranty  that  the  stock  of  his  company  would 
be  worth  par  within  a  year  **from  date."  The  danger 
of  becoming  liable  on  this  guaranty  was  greater  if  the  date 
of  the  letter  was  meant  than  it  would  be  if  the  date  of  the 
comj)letion  of  the  work  and  the  issuing  of  the  stock  was 
intended  as  the  limit  of  time  from  which  to  complete  the 
period  during  which  the  guaranteed  fact  would  occur. 
Such  must  have  been,  we  think,  the  understanding  of  the 
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partias,  and  subseciueut  events  cannot  change  their  con- 
tract. His  Honor  properly  excluded  evidence  as  to  the 
market  value  of  the  stock  after  the  lapse  of  the  period 
fixed  in  the  letter — twelve  months  from  its  date.  To  have 
allowed  such  evidence  to  be  introduced  would  have  opened 
perhaps'  a  wide  field  of  investigation  and  discussion  in 
regard  to  the  causes  of  the  decline  in  value,  and  could  not 
possibly  have  aided  the  jury  in  determining  the  issues  sub- 
mitted to  them.  No  Error. 


AUGUSTUS  MA(t(tETT  v.  E.  E.  ROBERTS, 

Pt'actke — Case  on  Appeal^  absence  of — Afiirmatimi  of 

Judgment. 

Where  no  case  on  appeal  accompanies  the  record  and  no  error  is  appar- 
ent on  the  face  of  the  latter,  the  judgment  below  will  be  affirmed. 

Appeal  by  defendant  from  judgment  in  favor  of  plain- 
tiff, rendered  in  an  action  tried  before  Whitake^-y  J.,  at 
December  Special  Term,  1893,  of  Northampton  Superior 
Court. 

No  case  on  appeal  accompanies  the  record. 

Mr.  R.  B.  Peebles^  for  plaintiff. 
No  counsel  contra. 

Per  Curiam:  Because  there  is  in  the  record  no  case  on 
appeal  and  no  error  appears  on  the  record  proper,  the  judg- 
ment is  Affirmed. 
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W.  A.  BARBER  v.  W.  H.  BUFFAIX)E. 

Pbtition  of  defendant  to  rehear  case  reported  in  111 
N.  C,  206. 

Mr.  R.  O.  Burton,  for  plaintiff. 

Mr.  R.  B.  Peebles,  for  defendant  (petitioner). 

Per  Curiam  :  After  a  careful  consideration  of  the  argu- 
ment of  counsel  we  are  of  the  opinion  that  there  is  uo 
ground  for  reversing  our  former  ruling. 

Petition  Dismissed. 

MacRae,  J.,  dissents. 


A.  W.  iJRAHAM  V.  L.  ('.  EDWARD8. 

Pradiee  —  Docketing  Appeal  —  Diemissal  —  Motion  to  Re^in- 
stale  —  Verbal  Agreement  of  Counsel  —  Failure  of  Clerk  to 
send  up  Record — C^ertiorari. 

1.  An  appeal  not  docketed  before  the  close  of  the  call  of  the  District  to 

which  it  belonged  at  the  Term  of  this  Court  next  succeeding  the 
trial  or  (upon  failure  of  appellee  to  move  to  dismiss  under  Rule 
17)  during  the  Term  will  be  dismissed,  on  motion,  if  docketed  at 
the  Term  following  that  at  which  it  should  have  been  docketed. 

2.  Au  alleged  verbal  agreement  between  counsel  that  an  appeal  not 

docketed  at  the  proper  time  should  go  over  to  the  next  Term  will 
not  be  considered  if  denied  by  the  appellee.  (Reiterated  sugges- 
tions of  the  Court  as  to  the  necessity  and  propriety  of  having  all 
agreements  between  counsel  reduced  to  writing  or  noted  in  the 
minutes  of  the  Court). 
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1  Where  the  CHerk  of  the  Ck)urt  below  delays  to  send  transcript  of 
record  in  time  to  docket  the  appeal  a  certiorari  should  be  applied 
for  by  the  appellant  at  the  Term  next  succeeding  the  trial  below, 
but  after  the  expiration  of  su(»h  Term  a  certiorari  will  not  issue. 

Petition  of  plaintiff  to  re-instate  appeal  dismissed  at 
September  Term,  1893,  for  that  the  same  was  not  brought 
to  the  proper  Term  of  this  Court. 

Messrs,  J,  \V.  Graham  and  T,  T.  Hicks,  for  petitioner. 
Messrs.  Batchehr  tt  Devereitx,  contra. 

Clark,  J. :  This  action  was  tried  at  November  Term, 
1892,  of  the  Court  below,  and  should  have  been  docketed 
here  before  the  close  of  the  call  of  the  District  to  which  it 
belonged  at  Spring  Term,  1893.  Though,  as  the  appellee 
did  not  move  to  dismiss  under  Rule  17,  the  appeal  could 
have  been  docketed  at  any  time  during  that  term.  Porter 
V.  Railroady  106  N.  C,  478.  The  appeal  was  not  docketed 
till  Fall  Term,  1893,  and  was  then,  on  motion  of  appellee, 
dismissed.  This  is  a  motion  to  re-instate  the  appeal  made 
at  Fall  Term  and  continued  over  to  this.  It  is  based  on 
two  grounds : 

1.  That  the  counsel  for  the  appellee  agreed  that  the  docket- 
ing of  the  appeal  might  go  over  till  the  Fall  Term.  The 
alleged  agreement  was  not  in  writing  and  is  denied  by  appel- 
lee's counsel.  It  cannot,  therefore,  be  considered.  Rule 
39  of  this  (/ourtand  numerous  cases  cited  in  Clark's  Code, 
second  edition,  704.  This  Court  is  for  the  correction  of  errors 
of  law  committed  in  the  trial  of  causes  below.  We  cannot 
be  called  upon  to  settle  disputed  matters  of  fact  arising 
upon  oral  agreements  of  counsel.  Hemphill  v.  Morrison,  1 1 2 
N.  C,  756.  The  duty  of  passing  upon  the  correctness  of 
memory'  of  counsel  as  to  such  agreements  when  there  is  a 
difference  is  a  delicate  one.     It  is  not  contemplated  by  the 


230 


IN  THE  SUPREME  COURT. 


[114 


(r  RAH  AM    V.    EOWARDH. 


statute  that  we  should  be  called  upon  to  discharge  such 
function,  and  we  have  no  right  or  disposition  to  assume  it. 
We  again  repeat,  as  was  lately  said  in  Sondley  v.  Ashemlh 
112  N.  C,  694:  "  It  is  to  be  hoped  that  hereafter  couusel 
will  in  every  instance  put  their  agreements  in  writing  or 
have  them  entered  of  record,  when  for  anv  reason  thev 
may  think  best  to  depart  from  the  plain  provisions  of  the 
statute.  If  they  do  not  care  to  do  this  the  Courts  will  not 
pas3  upon  the  controversies  as  to  the  terms  or  existence  of 
such  agreements."  Our  brethren  of  the  bar  owe  it  to 
themselves  and  to  the  Court  to  avoid  bringing  such  con- 
troversies hereafter  before  the  Courts.  Their  experience  as 
lawyers  nmst  impress  upon  tliem  the  treachery  of  memory 
among  the  very  best  of  men.  If  not  disposed  to  guard 
against  differences  of  recollection  by  the  easy  mode  of 
reducing  agreements  to  writing  or  having  them  entered  on 
the  minutes,  the  Courts  have  no  process  to  gauge  the 
accuracy  of  their  respective  recollections. 

2.:  The  second  ground  is  that  the  Clerk  of  the  Superior 
Oourt  was  dilatory  in  sendin;^  up  the  transcript.  Without 
.adverting  to  the  affidavit  of  the  Clerk  and  his  deputy  deny- 
ing any  laches  on  their  part,  it  is  sufficient  to  siiy  that  if 
by  fault  of  the  Clerk  the  transcript  was  not  sent  up  the 
appellants  should  have  filed  their  application  for  a  certiorari 
at  Spring  Term,  1893,  being  the  first  term  after  the  trial 
below.  As  they  failed  to  do  so  they  were  not  entitled 
either  to  docket  the  appeal  or  to  a  certioraii  after  that  term. 
Pitiman  v.  Kimherly,  92  N.  C,  562;  Suiter  y.  BrUtk,  Ibid., 
53;  State  v.  James.  108  N.  C,  792;  PipHn  v.  6?rm<,  112 
N,  C,  355.  Motion  denied. 
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W.  L.  MYERS  V.  WILLIAM  STAFFORD  et  al. 

Practice — Excessive  Damages — Motion  to  Set  Aside  Verdict — 

Argument  of  Counsel. 

1.  Notwithstanding  the  statute  (sec.  412  (4)  of  The   Code)  requires  a 

motion  to  set  aside  a  verdict  on  the  ground  of  excessive  damages 
assessed  thereby  to  be  heard  at  the  same  term  of  Court  at  which 
the  trial  is  had,  yet,  by  agreement  of  counsel,  a  motion  made  at 
the  trial  term  may  be  heard  and  determined  by  the  same  Judge  at 
a  subsequent  time. 

2.  The  fact  that  an  appeal  was  perfected  pending  a  motion  to  set  aside  a 

verdict,  the  hearing  of  which  had  been  postponed  by  consent  to 
a  subsequent  term  of  (*ourt,  did  not  debar  the  Judge  below  from 
hearing  and  determining  such  motion  at  tlie  time  appointed. 

This  is  an  appkal  from  an  order  made  at  December 
Term,  1893,  of  Uuilford  Superior  Court,  by  Browne  J., 
setting  aside  verdict  rendered  at  the  previous  August  Terra. 

The  motion  to  set  aside  the  verdict  was  made  bv  the 
defendants  upon  the  ground  that  the  damages  were  excess- 
ive and  was  based  upon  an  agreement  in  writing  between 
counsel  for  both  parties  entered  upon  the  record  of  the 
Court  at  August  Term,  1893.  Said  agreement  is  set  out  in 
the  order  made  by  the  Court  at  December  Term,  1893,  a 
copy  of  which  will  be  sent  uj)  by  the  Clerk. 

The  plaintiff  objected  to  the  Court  considering  and  enter- 
taining said  motion  upon  the  grounds: 

1.  That  a  judgment  had  been  signed  at  August  Term, 
and 

2.  That  the  cause  was  pending  in  the  Supreme  Court  on 
appeal. 

The  Court,  being  of  opinion  that  the  agreement  of  record 
entered  into  between  counsel  in  open  court  at  August 
Term  was  binding  and  paramount;  that  the  judgment  was 
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inconsistent  with  it ;  that  the  appeal  was  premature,  and 
that  the  cause  was  still  pending  by  virtue  of  said  agree- 
ment in  the  Superior  Court  of  Guilford  County  for  the 
purpose  of  said  motion,  decided  to  entertain  and  consider 
said  motion  to  set  aside  the  verdict  and  judgment.  The 
plaintiff  duly  excepted. 

After  hearing  and  considering  the  motion  the  presiding 
Judge  at  December  Term,  1893,  being  the  same  who  tried 
the  cause  at  August  Term,  1893,  being  of  opinion  that  the 
damages  were  excessive,  set  aside  the  verdict  and  judgment 
and  awarded  a  new  trial  in  accordance  with  the  order  filed 
at  said  December  Term,  1893. 

Plaintiff  excepted  and  appealed. 

The  following  is  a  copy  of  the  agreement  above  referred  to: 

"It  is  consented  in  this  cause  that  at  December  Term  of 
Superior  Court,  1893,  this  county,  the  defendant  may  move 
to  set  aside  the  finding  and  verdict  upon  second  issue,  as  to 
damages,  before  G.  H.  Brown,  Jr.,  Judge,  and  that  at  that 
term  said  Judge  may  or  may  not,  in  his  discretion,  set 
aside  the  verdict  as  to  damages  only,  after  hearing  argu- 
ment. 

**  Agreed  to  in  open  court  September  8,  1893. 

''G.  H.  Brown,  Jr., 

''Judged 

Mr,  J,  A.  Barrhtgery  for  plaintiff  (appellant). 

i}fes8r8,  James.  E.  Bayd  and  J.  A.  Long,  for  defendants. 


MacRae,  J.:  While  the  statute,  section  412  of  77i^  Code 
(4),  provides  that  motions  to  set  aside  verdicts  upon  tlie 
ground  of  excessive  damages  can  only  be  heard  at  the 
same  term  at  which  the  trial  is  had,  it  has  never  before 
been  seriously  <|uestioned  that  counsel  might  agree  that 
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said  motion  be  heard  and  determined  af  a  subsequent 
time.  This  course,  with  regard  to  many  matters  required 
to  be  done  in  term,  is  daily  taken  in  the  practice;  indeed 
it  frequently  occurs  that  on  account  of  the  press  of  busi- 
ness before  the  Court,  the  length  of  the  term  being  limited, 
it  is  impracticable  for  the  Judge  or  the  counsel  to  give  the 
necessary  attention  to  motions  of  this  kind  which  their 
importance  demands.  While  the  sections  of  The  Code  are 
equally  imperative  with  regard  to  the  time  for  perfecting 
appeals,  as  a  matter  of  fact  the  time  is  generally  regulated 
by  agreement  of  counsel.  In  this  case  the  judgment  was 
rendered  at  August  Term,  1893,  and  appeal  noted,  notice 
waived  and  bond  fixed  upon  the  record.  And  then  was 
entered  the  agreement  of  counsel  as  set  out  above,  that  the 
same  Judge  who  tried  the  case  might  hear  a  motion  to  set 
aside  the  finding  and  verdict  upon  the  second  issue  at  the 
next  term.  And  at  the  next  term  his  Honor,  upon  consid- 
eration, did  set  aside  the  verdict  upon  the  second  issue 
upon  the  ground  that  in  his  opinion  the  damages  as.sessed 
were  excessive. 

It  will  appear  by  the  record  that  after  the  adjournment 
of  the  August  Term,  and  while  the  agreement  was  pending, 
the  defendant's  counsel  served  a  case  on  appeal  upon  coun- 
sel for  plaintiff,  which  case  was  accepted  by  said  counsel, 
and  the  transcript  was  sent  up  to  this  Court  by  the  Clerk. 
At  December  Term,  when  the  motion  to  set  aside  was  made 
and  heard  according  to  agreement  of  record,,  plaintiff 
objected  that  the  case  was  now  in  the  Supreme  Court. 

It  can  readily  be  seen  that  the  appeal  was  perfected  out 
of  abundant  caution,  but  that  it  was  prematurely  sent  up 
to  this  Court,  pending  the  motion  to  set  aside,  the  time  for 
the  hearing  of  which  motion  had  been  extended  by  consent. 
The  setting  aside  of  the  verdict  was  a  matter  of  discretion. 
Hicka  V.  Gooch,  93  N.  C,  112;  Hilliard  v.  Oram,  106  N.  C., 
467.  Affirmed. 
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W.  L.  MYERS  V.  WILLIAM  STAFFORD  et  als. 

Action  for  Damages — Bastardy  Proceedings — Begetting  Bastard 
Child  a  Misdemeanor — \Voi*lc  on  Public  Roads. 

.1.  The  begetting  of  a  bastard  child,  which  formerly  rendered  the  defend- 
ant amenable  only  in  the  civil  proceeding,  has,  by  the  Act  of  1879 
(flection  35  of  The  CWe)^  become  a  petty  misdemeanor,  and  the 
defendant  may,  under  the  authority  of  section  3448  of  The  Code, 
be  put  to  work  on  the  public  roads  until  the  fine  and  costs  are 

paid. 

•  ■        ■ 

2.  County  Commissioners  who  ordered  a  defendant  in  bastardy  proceed- 
ings who  had  been  committed  to  jail  in  default  of  payment  of  the 
allowance,  fine  and  costs,  to  be  put  at  work  on  the  public  roads 
.  of  the  county  are  not  liable  therefor  in  an  action  for  damages  by 
such  defendant. 

This  was  a  civil  action  for  damages,  brought  by  the 
plaintiff  against  the  members  of  the  Board  of  Commis- 
sioners  of  Alamance  County,  tried  before  Brovm^  J.,  and  a 
jury,  at  August  Term,  1893,  of  Guilford  Superior  Court. 

The  plaintiff  was,  in  September,  1890,  adjudged  guilty 
in  bastardy  proceedings  by  a  Justice  of  the  Peace  and 
ordered  to  pay  a  fine  of  ten  dollars,  the  costs  of  the  pro- 
ceeding and  the  allowance  to  the  mother  of  the  child.  In 
default  of  {)ayment  he  was  committed  to  jail,  there  to 
remain  until  legally  discharged.  The  defendants,  on  the 
6th  of  October,  1890,  passed  an  order  directing  the  Sheriff 
of  the  county  to  deliver  the  plaintiff  to  the  superintendent 
of  the  county  work-house  to  be  worked  on  the  public 
roads  of  the  county  until  discharged  by  law,  and  the 
plaintiff  was  thereupon  delivered  to  the  said  superintend- 
ent and  kept  in  the  work-house  and  worked  on  the  public 
roads  with  the  other  prisoners  until  the  15th  of  October. 
1890,  when,  upon  a  writ  of  habeas  corpus,  he  was  returned 
to  the  jail  and  remained  until  he  was  discharged. 
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Before  the  jury  was  impaneled  the  defendants  demurred 
to  the  complaint  ore  tenus  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that,  upon  his  own  admission,  being  in  the  common  jail 
for  the  non-payment  of  costs  and  fees  in  a  bastardy  pro- 
ceeding, the  Board  of  Commissioners  had  the  right  to  put 
him  in  the  work-house  to  work  out  such  costs,  and,  there- 
fore, the  transfer  of  plaintiff  from  the  common  jail  to  the 
county  work-house  was  not  unlawful. 

Defendants'  motion  was  overruled,  to  which  defendants 
excepted. 

The  following  issues  were  submitted  : 
"1.  Did  defendants  unlawfully  and  wrongfully  commit 
the  plaintiff  to  the  work-house  of  Alamance  county  and 
wrongfulh'  detain  him  there  and  work  him  upon  the  public 
roads  of  said  county,  as  alleged  in  the  complaint? 
"  2.  What  damage  has  plaintiff  sustained  ?'' 
At  the  close  of  the  testimony  defendants  asked  the  Court 
to  instruct  the  jury  to  find  the  first  issue  in  the  negative, 
which  the  Court  refust»d,  and  directed  the  jury,  as  a  matter 
of  law,  that  the  answer  to  the  first  issue  should   be  Yes ; 
and  the  jury  so  found.     And  in   response  to  the  second 
issue  the  jury  assessed  plaintiff's  damages  at  four  hundred 
dollars. 

On  the  return  of  the  verdict  defendants  moved  for  a  new 
trial,  which  was  refused,  and  from  the  judgment  for  plain- 
tiff defendants  appealed. 

Meessrs.  L.  M.  Scott,  J.  T.  Morehead  and  J.  A.  Bai^-inger, 
for  plaintiff. 

Messrs.  J.  A,  Long  and  J.  E.  Boyd,  for  defendants  (appel- 
lants). 

MacRae,  J. :  We  have  held  in  the  plaintiff's  appeal  that 
•this  appeal  was  prematurely  perfected,  pending  an  agree- 


236 


IN  THE  SUPREME  COURT. 


[114 


Myera  v.  Staffobd. 


'ment  that  a  motion  to  set  aside  the  judgment  and  the 
finding  upon  the  second  issue  might  be  heard  at  December 
Term.  His  Honor  at  said  term  having  heard  the  motion 
and  set  aside  the  judgment  and  the  finding  upon  the  second 
issue,  the  case  now  stands  for  trial  in  the  Superior  Court 
upon  the  said  issue,  and  the  exceptions  taken  upon  the 
former  trial,  as  to  the  first  issue,  having  been  saved  and 
reserved  would  be  heard  by  this  Court  should  there  be 
another  appeal.  But  as  the  matter  was  fully  argued  here 
upon  the  question  involved  in  the  first  issue,  we  deem  it 
proper  to  express  the  opinion  of  the  Court  at  this  time  in 
order  to  bring  the  litigation  to  a  speedier  close. 

The  question  is  whether  the  defendants  had  any  power 
or  authority  in  law  to  work  upon  the  public  roads,  along 
with  convicts,  a  person  who  had  been  committed  to  jail  by 
a  Justice  of  the  Peace  in  default  of  payment  of  fine  and 
costs  in  a  bastardy  proceeding.  The  plaintiff's  counsel 
contend  : 

1.  That  there  is  no  statute  authorizing  confinement  with 
labor,  except  where  parties  have  been  convicted  of  crime. 

2.  That  no  person  convicted  of  crime  can  be  put  to  labor 
unless  by  order  of  the  Court  passing  the  sentence. 

3.  The  plaintiff  was  convicted  of  no  crime. 

4.  That  there  was  no  sentence  to  labor,  and  if  there  had 
been  it  would  have  been  in  violation  of  Art.  1,  section  33 
of  the  State  Constitution,  and  of  Art.  13,  section  1  of  the 
Federal  Constitution. 

The  commitment  is  as  follows  : 


"  Whereas  Walter  L.  Myers,  the  prisoner  herewith  sent 
you,  has  this  day  been  convicted  before  me,  an  acting  Jus- 
tice of  the  Peace  for  Boon  Station  township  in  said  county, 
on  the  charge  of  bastardy,  and  sentenced  for  a  fine  of  ten 
dollars  for  State  and  to  fortv  dollars  for  mother  of  child 
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and  four  dollars  and  fifty-five  cents  costs — total,  ^64.5d: 
You  are  therefore  commanded  to  receive  the  said  Walter  L. 
Myers  into  the  common  jail  of  the  county  of  Alamance, 
there  to  remain  until  the  expiration  of  the  time  aforesaid, 
and  that  he  shall  remain  in  prison  until  the  costs  and  fine 
are  paid,  or  he  shall  otherwise  be  discharged  according  to 
law.  H.  F.  Tickle, 

^^  Justice  of  the  Peace. 

m 

"I  suggest  to  the  Board  of  County  Commissioners  to  put 
said  Myers  on  public  roads  of  said  county  until  said  fines 
and  cost  are  paid/' 

Thereupon  plaintiff  was  turned  over  to  the  manager  of 
the  work-house  by  the  County  Commissioners  and  worked 
upon  the  county  roads. 

The  contention  of  defendants  was  that  it  was  their  dutv 
to  put  the  plaintiff  to  work  on  the  roads  in  order  to  indem- 
nifj'  the  county  against  loss  for  jail  fees,  etc.  Under  the 
provisions  of  chapter  355  of  the  Acts  of  1887,  as  amended 
by  chapter  419  of  the  Acts  of  1889,  the  only  provis- 
ions of  these  acts  which  could  in  any  view  apply  to  this 
case  are  those  contained  in  section  1  of  the  Act  of  1887  and 
the  aiuendment  thereof  in  that  of  1889:  **That  when  any 
county  has  made  provision  for  the  working  of  convicts  upon 
the  public  roads,  or  when  any  number  of  counties  have 
jointly  made  provision  for  working  convicts  upon  public 
roads,  it  shall  be  lawful  for  and  the  duty  of  the  Judge  hold- 
ing court  in  such  counties  to  sentence  to  imprisonment  and 
hard  labor  on  the  public  roads  for  such  terms  as  are  now 
prescribed  by  law  for  their  imprisonment  in  the  county 
jails  or  in  the  State  prison  the  following  classes  of  convicts: 
First,  all  persons  convicted  of  offences  the  punishment 
whereof  would  otherwise  wholly  or  in  part  be  imprisonment 
in  the  Penitentiary  for  a  term  not  exceeding  ten  years." 
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**In  such  counties  there  may  also  be  worked  on  the  pub- 
lic roads  in  like  manner  all  persons  sentenced  to  impriaon- 
ment  in  jail  by  any  magistrate,  and  also  all  insolvents  who 
shall  be  imprisoned  by  any  Court  in  said  counties  for  non- 
payment of  costs  in  criminal  causes  may  be  retained  in  im- 
prisonment and  worked  on  the  public  roads  until  they  shall 
have  repaid  the  county  to  the  extent  of  half  fees  charged 
up  against  the  county  for  each  person  taking  the  insolvent 
oath.'*  (The  balance  of  the  section  is  not  material  to  our 
present  inquiry). 

The  first  paragraph  (}uoted  above  is  the  Act  of  1887,  and 
refers  exclusively  to  persons  sentenced  by  the  Judge  hold- 
ing the  courts  of  the  county.  The  second  paragraph  is  the 
amendment  of  1889,  and  the  only  part  thereof  which  by 
any  construction  could  be  made  applicable  to  our  present 
case,  is :  **  There  may  also  be  worked  on  the  public  roads  in 
like  manner  all  persons  sentenced  to  imprisonment  in  jail 
by  any  magistrate.".  The  defendant  was  sentenced  to  pay 
a  fine  and  an  allowance  and  costs,  and  was  committed  to 
jail  until  the  fine  and  costs  were  paid. 

Now,  we  are  construing  a  penal  statute;  the  sentence  is 
to  pay  the  fine  and  allowance  and  costs;  the  incident  is 
that  he  shall  be  kept  in  prison  until  the  fine,  etc.,  are  paid 
or  until  defendant  is  discharged  according  to  law.  In  some 
cases  there  may  be  fine  and  imprisonment  imposed  as  a  * 
punishment  for  crime.  But  to  say  the  least  it  is  very 
doubtful  whetlier,  under  this  section,  the  defendant  may 
be  put  to  work  ui)on  the  public  roads,  especially  before  he 
has  taken  the  insolvent's  oath. 

It  is  contended  further  that  under  section  38  of  The 
Code,  where  it  is  provided  that  '*  when  the  putative  father 
shall  be  charged  with  costs  or  the  payment  of  money  for 
the  support  of  a  bastard  child,  and  such  putative  father 
sliall  by  law  be  subject  to  be  committed  to  prison  in  default 


N.C.]  FEBRUARY  TERM,  18d4.  2:)9 


Myers  r.  Stafford. 


of  paying  the  same,  it  shall  be  competent  for  the  Court  to 
sentence  such  putative  father  to  the  house  of  correc- 
tion," etc.  By  section  4  of  Art.  11  of  the  Constitution, 
"The  General  Assembly  may  provide  for  tlie  erection  of 
houses  of  correction,  where  vagrants  and  persons  guilty  of 
misdemeanor  shall  be  restrained  and  usefullv  eraploved." 
This  section  has  never  been  executed  by  appropriate  legis- 
lation. So  there  is  no  house  of  correction  in  jwhich  the 
defendant  could  be  confined,  and  by  no  process  can  we  con- 
clude that  labor  on  the  public  roads  is  equivalent  to  impris-' 
onment  in  the  house  of  correction. 

But  we  find  that  section  3448  of  The  Code  provides] that 
"the  Boards  of  Commissioners  of  the  several  counties  within 
their  respective  jurisdictions,  or  such  other  county  authority 
therein  as  may  be  established,  *  *  *  shall  have  power 
to  provide  under  such  rules  and  regulations  as  they  may 
deem  best  for  the  employment  on  the  public  streets,  public 
highways,  public  works,  or  other  labor,  for  individuals  or 
corporations,  of  all  persons  imprisoned  in  the  jails  of  their 
respective  counties,  cities  and  towns,  upon  conviction  of 
anv  crime  or  misderneanor,  or  who  mav  be  committed  to 
jail  for  failure  to  enter  into  bond  for  keeping  the  peace  or 
for  good  behavior,  and  who  fail  to  pay  all  the  costs,  or  to 
give  good  and  sufficient  security  therefor,  provided,"  etc. 
(The  balance  is  not  pertinent). 

Was  the  plaintiff,  then,  imprisoned  in  the  county  jail  of 
Alamance  upon  conviction  of  a  misdemeanor,  and  did  he 
fail  to  pay  all  the  costs  he  was  adjudged  to  pay?  The 
issue  of  paternity  usually  submitted  to  the  jury  is  substan- 
tially this:  Is  the  defendant  the  father  of  the  child?  The 
answer  is  ves  or  no.  Before  the  Act  of  1879,  which  author- 
ized  the  imposition  of  a  fine  and  thereby  distinguished  the 
proceeding  in  North  Carolina  from  that  in  any  other  State, 
as  far  as  we  have  ascertained,  it  was  a  civil  action,  with 
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some  anomalous  features,  the  object  of  which  was  to  save 
harmless  the  county  from  the  expense  of  caring  for  the 
bastard  child ;  and  although  it  was  sometimes  called  a 
quasi-criminal  action  it  was  distinctly  recognized  as  a  civil 
proceeding  in  which  provision  was  made  for  the  enforce- 
ment of  a  police  regulation.     On  the  passage  of  the  Act 
of  1879  its  nature  was  changed  in  a  very  important  particu- 
lar, for  upon  the  finding  of  the  issue  of  paternity  against 
defendant  he  was  to  be  fined    by  the  Judge  or  Justice 
not  exceeding  ten  dollars  in  addition  to  the  allowance  to  be 
made  for  the  use  of  the  woman,  for  the  payment  of  which 
he  was  required  to  give  bond,  etc.,  and  **in  default  of  such 
payment  he  shall  be  committed  to  prison."     Section  3H 
permitted  the  Court  to  sentence  the  putative  father  to  the 
house  of  correction  for  such  time  not  exceeding  twelve 
months,  etc.,  but  as  we  have  said  this  section  is  inoperative 
bv  reason  that  we  have  no  house  of  correction,  therefore 
the  jurisdiction  of  the  Justice  of  the  Peace  is  not  disturbed. 
The  effect  of  the  Act  of  1879  has  been  carefuUv  consid- 
ered  by  Justices  Avery  and  Clark,  in  State  v.  Burton ^  113 
N.  C,  655,  where  the  former,  speaking  for  himself,  concludes 
that  by  force  of  the  act  requiring  the  imposition  of  a  fine 
the  nature  of  the  action  became  criminal,  and   the  latter 
expressed  a  different  opinion.     In  their  opinions  the  crises 
on  the  subject  are  fully  cited.     The  question  now  being 
presented  in  such  a  shape  that  it  is  necessary  to  be  decided, 
we  are  of  the  opinion  that  the  begetting  of  a  bastard  child, 
which  formerly  rendered  the  defendant  amenable  onlv  in 
the  civil  proceeding,   has  by  reason   of  the  Act  of  1879, 
The    Code   §35,    become   a    petty    misdemeanor.     It    wai< 
demonstrated  in  State  v.  Burton,  aujrra,  that  a  fine  can  only 
be  imposed  by  the  Court  for  a  crime  or  misdemeanor  or  a 
contempt.     Having  been  adjudged  the  father  of  the   bas^ 
tard  child,  the  Justice  imj)osed  a  fine  under  the  last  st^itute 
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and  required  him  to  pay  the  costs,  etc.,  and  committed  him 
to  jail  in  default.  The  defendant  had  been  convicted  of  a 
misdemeanor,  and  by  virtue  of  section  3448  might  be  put 
to  work,  not  farmed  out,  until  the  fine  and  costs  were  paid 
or  he  was  otherwise  discharged  according  to  law,  and  the  ' 
defendants  rightfully  provided  for  his  being  so  worked  and 
cannot  be  held  liable  to  him  for  such  action.  This  action 
is  not  in  conflict  with  the  constitutional  provisions  as 
insisted  by  plaintiff*,  as  we  have  held  the  defendant  to  have 
been  found  guilty  of  a  misdemeanor;  the  right  of  trial  by 
jury  is  not  taken  away;  the  provision  that  eitlier  party 
may  appeal,  as  will  be  seen  by  reference  to  section  32  of 
The  Code,  applies  to  the  affiant,  the  woman  or  the  defend- 
ant, and  so  does  not  conflict  with  the  general  rule  that  the 
State  may  not  appeal  from  a  judgment  u{)on  a  verdict  of 
not  guilty;  and  the  provision  that  the  examination  of  the 
woman  shall  be  presumptive  evidence  of  the  truth  of  the 
charge  i.^  simply  shifting  the  burden  of  proof  as  in  the  case 
of  an  indictment  for  an  escape.  In  this  view,  while  the 
appeal  is  to  be  dismi.ssed  as  prematurely  taken,  we  have 
thus  indicated  our  opinion  upon  the  merits  in  order  that 

the  plaintiff  may  be  so  advised. 

Appeal  Dismissed. 


W.  L.  HOLT  AND  E.  C.  HOLT,  Executoi-s  of  Alexander  Holt,  v. 

T.  M.  HOLT  et  al.,  Trustees. 

Will,  construction  of — Bequest  in   Trust,  whether  absolute  or 
for  life — Power  of  Cestui  Que  Tnist  to  Dispose  of  Legacy  by 
Will. 

1.  In  the  construction  of  a  will  the  intent  of  tlie  testator,  as  ascertained 
from  the  consideration  of  the  whole  will  in  the  light  of  the  sur- 
rounding circumstances,  must  govern. 
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2.  In  a  disposition  by  will  no  words  are  necessary  to  enlarge  an  estate 
devised  or  bequeathed  from  one  for  life  into  one  absolute  or  in 
fee,  and,  generally,  restraining  expressions  are  necessary  to  con- 
fine the  gift  to  the  life  of  the  legatee  or  devisee. 

.'{.  A  testator,  after  providing  for  his  widow  and  making  equal  distribu- 
tion of  his  property  among  all  his  children  except  A.,  a  bachelor 
son,  who,  he  seemed  to  fear,  would  dissipate  his  share,  bequeathed 
to  trustees  thirty  thousand  dollars,  **to  be  by  them  held  in  trust 
for  my  son  A.;  and  this  I  intend  as  A.'s  full  share  of  my  estate: 
and  they  shall  from  time  to  time  use  so  much  interest,  as  it  accrue<t, 
for  his  decent  support,  but  not  for  his  excessive  indulgence.  Any 
balance  of  interest  is  to  be  invested."    There  was  a  residuary* 

m 

clause  specifying  several  sources  from  which  the  residuum  might 
be  derived,  but  none  embraced  the  remainder  of  the  fund  given 
to  A.  In  the  disposition  of  the  life  estates  in  other  parts  of  the 
will  the  intention  of  the  testator  was  clearly  expressed:  //r/rf, 
that  the  trustees,  after  paying  over  so  much  of  the  interest  as  was 
necessary  for  A.'s  decent  support,  held  the  balance  for  his  benefit 
and  subject  to  such  disposition  as  he  might  make  thereof  by  will, 
or,  in  case  of  his  intestacy,  to  go  to  his  distributees. 

Civil  action,  brought  by  the  executors  of  Alexander 
Holt,  deceased,  against  T.  M.  Holt  and  others,  trusti^es 
under  the  will  of  Edwin  M.  Holt,  deceased,  and  heard  by 
consent  at  May  Term,  1893,  of  Alamance  Superior  Court, 
before  Bryaiiy  J. 

There  was  judgment  for  the  plaintiffs,  and  defendants 
appealed. 

The  facts  appear  in  the  opinion  of  Associate  Justice 
MacRae.  •  . 

Messi^s.  J.  W.  and  P.  C.  (rraham  and  E,  S.  and  Junin^ 
Parker,  for  plaintiffs. 

Messrs.  Haywood  tt  Haywood  and  Strong  &  Strong,  for  de- 
fendants (ap[)ellants). 


MacKae,  J.:  The  object  of  this  action   is  to  obtain  a 
construction  of  item  13  of  the  will  of  E.  M.  Holt,  deceased^ 
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a.s  to  the  disposition  to  be  made  by  the  trustees  named 
therein,  the  defendants  in  this  action,  of  the  fund  bequeathed 
to  them  in  trust — it  being  left  in  doubt  whether  the  bequest 
in  said  item  was  intended  to  be  limited  to  the  beneficiary 
during  his  life  or  was  simply  restrained  by  a  provision 
limiting  his  power  of  disposal  thereof;  the  said  beneficiary 
having  by  his  last  will  treated  the  bequest  to  himself  as 
an  absolute  one  and  in  his  turn  disposed  of  the  same,  it 
was  necessary  for  the  protection  of  the  trustees  that  the 
question  should  be  submitted  to  the  (-ourt  and  it  is  prop- 
erly presented  in  this  proceeding. 

**It€ra  13.  I  give  and  bequeath  to  the  trustees  herein- 
after appointed  the  sum  of  thirty  thousand  dollars',  to  be 
bv  them  held  in  trust  for  mv  son,  Alexander  Holt,  and 
this  I  intend  as  Alexander's  full  share  of  mv  estate." 

So  far  there  can  be  no  question  of  construction;  the 
above  language  plainly  gives  an  absolute  ecjuitable  estate 
in  the  whole  fund  to  the  cestui  que  truest. 

But  there  is  added  to  the  foregoing  this  further  clause: 

*'And  thev  shall  from  time  to  time  use  so  much  of  the 

interest,  as  it  accrues,  for  his  decent  support,  but  not  for 

his   excessive  indulgence.     Any  balance  of  interest  is  to 

be  invested  in  good  securities." 

The  question  arises  upon  the  last  (quoted  portion  of  the 
said  item  whether  it  does  not  so  qualify  and  limit  the 
bequest  as  to  give  to  the  said  Alexander  only  a  right  dur- 
ing his  life  to  such  part  of  the  interest  accruing  upon  the 
principal  as  might  be  set  apart  to  him  by  the  trustees  '*  for 
his  decent  support." 

The  elementarj'  principle  regarding  the  construction  of 
wills,  for  which  it  is  no  longer  necessary  to  cite  authorities 
or  to  give  reasons,  is  that  the  intent  of  the  testator  is  to 
govern  and  that  this  intent  is  to  be  ascertained  from  a  con- 
sideration of  the  whole  will,  in  the  light  of  the  surrounding 
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cireumrtUiuees.  As  bv  law  a  will  like  that  wc  have  Ix^forc* 
us  must  be  in  im-iiing,  it  cannot  permit  parol  evidence  to 
be  ad<lucecl,  either  to  contradict,  add  to  or  explain  the  con- 
tents of  such  will.  1  Jarman  on  Wills,  section  :]49:  A7w- 
sey  V.  Rhem,  2  Ired.,  192. 

"  But  though  it  is  the  will  itself,  and  not  the  intention 
as  elsewhere  collected,  which  constitutes  the  real  and  only 
subject  to  be  expounded,  yet  in  performing  this  office  a 
court  of  construction  is  not  bound  to  shut  its  eves  to  the 
state  of  facts  under  which  the  will  was  made.  On  the  con- 
trary, an  investigation  of  such  facts  often  materially  aids 
in  elucidating  the  scheme  of  disposition  which  occupied 
the  mind  of  the  testator."     1  Jarman,  section  363. 

It  will  be  observed  that  there  are  no  admissions  in  the 
pleadings  bearing  upon  the  question,  nor  is  there  any  testi- 
mony offered  to  aid  us  in  our  investigation.  In  this  case 
we  are  strictlv  confined  to  the  will,  not  the  item  itself  to  be 
construed,  but  to  the  whole  will  and  to  the  circumstances 
of  the  case  to  be  gathered  from  a  careiul  reading  of  the 
will. 

As  no  two  cases  are  precisely  alike   we  can  derive  but 
little   aid   from   the   application   of    recognized   principles 
under  other  and    different  circumstances.     The  will   was 
evidently  drawn  with  great  care,  by  a  skilled   hand,  and 
under  intelligent  direction.     We  find  no  difficulty  in  reach- 
ing the  conclusion  that  the  great  object  of  the  testator,  a 
man  with  large  wealth  and   with  a   numerous  family,  was 
to  make  abundant  provision  for  his  widow  during  her  life, 
and   to  provide  for  some  of  his  grandchildren,  and  of  the 
residue  of  his  estate  to  make  a  just  and  equal  distribution 
among  all   his  children  exce[)t  Alexander,  and   he  was  to 
have  a  liberal  provision  in  full  of  his  share  in  the  estate. 
It  appears  upon  the  face  of  the  item  under  consideration 
that  with  regard  to  this  son  there  wasanapj>rehen.sion  in  the 
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mind  of  the  testator  that  his  share,  if  placed  in  his  own 
hands,  might  be  dissipated  in  excessive  indulgence. 

It  was  suggested  on  the  argument  as  a  reason  why  the 
intention  of  the  testator  was  to  give  only  a  life  estate  in 
the  fund,  or  such  part  of  the  interest  upon  it  as  the  trustees 
might  deem  just  and  necessary  for  his  support,  to  this  son, 
that  he  was  unmarried  and  that  he  had  reached  that  period 
of  life  when  it  was  not  probable  he  would  ever  marry,  and 
therefore  that  he  could  have  no  family  to  be  cared  for. 
However  true  this  may  be,  we  are  not  at  liberty  to  give  it 
consideration,  because  it  does  not  appear  by  the  will  nor  by 
the  admissions  of  the  pleadings,  nor  by  any  evidence  to 
that  effect. 

In  a  dis[)Osition  by  will  no  words  are  necessary  to  enlarge 
an  estate  devised  or  be([ueathed  from  one  for  life  into  one 
absolute  or  in  fee.  Indeed,  it  is  generally  necessary  that 
restraining  expressions  should  be  used  to  confine  the  gift 
to  the  life  of  the  legatee  or  devisee. 

If  there  had  been  no  residuarv  clause  in  this  will,  under 
the  principle  that  one  will  not  be  presumed  to  die  intestate 
as  to  any  part  of  his  property  when  by  a  reasonable  con- 
struction of  the  will  such  presumption  can  be  avoided,  it 
would  have  been  conclusive  that  the  testator  intended  an 
absolute  gift  for  the  benefit  of  his  son,  Alexander,  though 
limited  as  to  his  enjoyment  thereof.  McMlchacl  v.  HuTVty 
83  N.  C,  344.  The  provisions  for  the  disposition  of  the 
residuum  are  found  in  items  20  and  21,  and  it  will  be  found 
that  the  sources  from  which  this  residuum  might  be  derived 
are  referred  to,  as  (1),  all  stocks  and  bonds  not  heretofore 
disposed  of;  (2),  all  property,  both  real  and  personal,  not 
heretofore  disposed  of;  (3),  the  proceeds  of  property  in 
Charlotte  and  Lexington  hereinbefore  directed  to  be  sold  ; 
(4),  all  the  residue  of  my  estate  arising  from  the  collection 
of  debt**  (5)  or  otherwise. 
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None  of  these,  unless  it  be  the  hist,  wouhl  embrace  the 
remainder  in  the  fund  bequeathed  to  his  son  Alexander, 
and  the  care  with  which  the  will  was  draw-ii  would  prevent 
us  from  determining  that  the  words  *'  or  otherwise ''  were 
intended  to  control  the  character  of  the  bequest  in  item  13. 

We  find  that  in  the  other  items  of  the  will  where  life 
interests  were  devised  or  bequeathed  the  intention  is  plainly 
expressed  and  words  of  disposition  equally  explicit  are 
used  as  to  the  remainders.  See  items  2,  3,  4  and  6. 
Instances  of  absolute  gifts  of  personalty  may  be  found  in 
items  11  and  12  without  any  express  words  to  show  the 
extension  of  the  bounty  to  the  distributees  or  assigns  of  the 
beneficiaries. 

The  words  ''and  their  heirs''  are  used  where  real  estiite 
is  the  subject  of  disposition,  as  in  item  9,  and  where  it  was 
desired  to  provide  a  right  of  survivorship  among  certain 
beneficiaries,  as  in  item  10.  And  when  the  proceeds  of 
sales  of  stocks  and  bonds  were  to  be  divided  among  his 
sons  and  daughters  those  shares  given  to  married  daughters 
were  to  be  held  by  trustees  for  them  and  their  heirs. 

Items  13  and  17  are  in  their  nature  verv  similar,  the 
evident  object  being  to  restrain  the  disposition  by  the  bene- 
ficiaries in  such  manner  as  to  do  them  injury  rather  than 
good;  in  neither  of  these  items  are  there  plain  words 
restraining  the  gifts  to  the  lives  of  the  legatees;  indeed  in 
item  17  it  appears  that  it  was  in  the  contemplation  of  the 
testator  that  in  a  certain  event  the  legatees  therein  named 
should  take  an  absolute  estate  freed  from  the  inter{)osition 
of  trustees. 

It  was  suggested  on  the  argument  by  the  learned  counsel 
for  the  defendants  that  if  the  bequest  was  intended  to  have 
been  an  absolute  one  and  not  merelv  for  the  life  of  the  bene- 
ficiary,  his  power  of  disposition  was  necessarily  such  that 
he  might  defeat  the  purpose  of  the  testator  by  an  assign- 
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ment  or  transfer  of  his  interest  in  the  fund  bequeathed  to 
him,  but  it  is  plain  to  us  that  the  trustees  in  item  13  held 
the  legal  title  to  the  fund  for  the  purpose  of  the  adminis- 
tration of  the  trust,  the  payment  of  the  interest  to  the 
cestui  que  trust  according  to  his  necessities  and  not  for  his 
excessive  indulgence.  The  cestui  que  trust  had  no  control 
over  the  fund,  not  even  of  the  accumulation  of  interest 
over  what  may  have  been  paid  to  him  by  the  trustees; 
therefore  he  had  no  power  nor  equitable  right  to  dis- 
pose of  principal  or  of  any  part  of  the  interest  which  was 
not  paid  over  to  him.  And  he  could  not  defeat  the  object 
of  the  testator  by  anv  conveyance  of  his  interest  to  take 
effect  during  his  life-time.  If  there  might  have  been  such 
a  conveyance,  by  deed  or  will,  of  the  fund  to  take  effect 
after  his  death  as  to  have  enabled  him  to  partially  defeat 
the  object  of  the  testator,  the  difficulties  in  the  way  of  such 
conveyance  made  it  a  remote  possibility. 

A  general  rule  of  construction  is  that  in  a  beijuestof  the 
interest,  no  express  disposition  having  been  made  of  the 
principal,  it  goes  to  the  legatee  of  the  interest,  unless, 
indeed,  it  appears  from  the  nature  of  the  subject  or  the  con- 
text of  the  will  that  the  interest  only  was  intended  for  the 
legatees.     McMichael  v.  Ilunty  supra. 

Without  doubt  prior  words  in  a  will  may  bo  controlled 
and  modified  as  to  their  meaning  by  subsequent  expres- 
sions, and,  as  we  have  before  said,  the  intent  of  the  testator 
is  to  be  reached  from  the  whole  will.  If  by  the  context  it 
appeared  that  the  intention  of  the  testator  was  to  give  to 
his  son  Alexander  a  life  interest  only,  there  would  be  no 
difficulty  in  controlling  the  general  words  in  the  first 
clause  of  the  item,  the  effect  of  which,  without  modifica- 
tion, would  have  been  to  have  given  an  absolute  title,  but 
taking  the  will  for  our  guide,  and  examining  its  every 
provision  to  enable  us  to  reach  the  true  intent  of  the  testa- 
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tor,  we  are  of  the  opinion  that  for  satisfactory  reasons  he 
,  gave  to  his  son  Alexander,  in  full  of  his  share  in  the  estate, 
the  sum  of  thirty  thousand  dollars,  and  that  he  placed  this 
sum  in  the  hands  of  trustees  with  power  and  discretion  to 
pay  over  to  his  said  son  so  much  of  the  interest  as  was 
necessary  for  his  decent  support,  and  the  balance  to  hold 
for  his  benefit  and  subject  to  such  disposition  as  he  might 
make  thereof  by  will,  or  in  case  of  his  intestacy  to  go  in 
course  of  distribution  to  his  next  of  kin  according  to  law. 
There  is  no  error.  Affirmed. 


IN  THE  MATTER  OF  THE  ADMINISTRATION  ON  ESTATE  OF 

MARY  TAPP,  deceased. 

Application  for  Letters  of  Administration — Tssiie — DispiUed 

Title  to  Property, 

A  dispute  as  to  the  title  to  property  alleged,  in  application  for  letters  of 
administration,  to  belong  to  the  decedent,  is  not  such  an  issue  of 
fact  as  is  required  by  section  1382  of  Thf  Code  to  be  transferred 
to  the  Superior  Court  for  trial. 

Richard  L.  Tapp,  on  the  27th  March,  1893,  applied 
before  S.  M.  Gattis,  Clerk  of  the  Superior  Court  of  Orange 
County  for  letters  of  administration  on  the  estate  of  Mary 
Tapp,  deceased,  in  which  it  was  stated  that  the  value  of 
the  estate  was  about  $475,  and  that  *'  the  estate  of  the  said 
deceased,  if  she  had  any  at  all,  consists  of  a  note  on  Daniel 
Thompson  for  $500  or  $600,  which  the  executor  of  William 
Tapp  claims  as  a  part  of  testator's  estate,  and  suit  against 
Thomas  Tapp  is  now  pending  for  its  recovery,  and  that  R.  L. 
Tapp,  J.  T.  W.  Tapj)  and  Catherine  Thompson  are  entitled 
as  heirs  and  distributees  thereof." 
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Thereupon  J.  T.  W.  Tapp,  objecting  to  the  issuing  of 
letters,  etc.,  filed  his  complaint  as  follows: 

*a.  That  Mary  Tapp  died  April  1st,  1888,  and  hitherto 
no  one  has  applied  for  letters  of  administration  upon  her 
estate;  that  she  left  surviving  her  husband,  W.  H.  Tapp, 
who  died  February  9,  1892,  and  who,  during  his  life-time, 
made  no  application  for  letters  of  administration,  because 
Mary  Tapp  was  indebted  to  no  one. 

**  2.  That  said  Mary  Tapp  owned  and  possessed  a  note  of 
hand  upon  one  Daniel  F.  Thompson,  the  only  personal 
property  she  had,  and  during  her  life-time,  and  with  the 
consent  of  her  husband,  she  gave  said  bond  to  J.  T.  W. 
Tapp,  who  has  had  said  bond  in  his  possession  ^nd  claimed 
the  ownership  thereof  for  more  than  three  years,  and  the 
sole  object  of  Richard  L.  Tapp  in  applying,  for  letters  of 
administration  upon  the  estate  of  said  Mary  Tapp  is  to 
worry  and  annoy  the  said  J.  T.  W.  Tapp,  and  that  said 
Richard  has  declared  his  intention  and  purpose  to  be  to 
expend  the  entire  estate  unless  he  could  carry  his  point,  as 
complainant  is  informed  and  believes. 

"  Wherefore  complainant  denies  that  there  is  any  neces- 
sity for  the  appointment  of  an  administrator  upon  said 
estate  for  the  reasons  above  set  forth ;  and  even  if  there 
was  that  said  Richard  is  not  a  proper  person  to  entrust 
with  its  management,  and  he  prays  that  the  application  be 
refused.'' 

Richard  L.  Tapp,  answering  the  complaint  of  J.  T.  W. 
Tapp  filed  in  this  proceeding,  said : 

**1.  That  article  one  of  his  complaint  is  true,  except  that 
the  allegation  that  Mary  Tapp  *  was  indebted  to  no  one' 
is  not  true. 

**2.  That  the  whole  of  article  two  is  whoUv  untrue,  and 
he.  denies  the  same." 
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For  a  further  defence  the  said  Richard  L.  Tapp  alleges: 

"1.  That  the  said  note  upon  D.  F.  Thompson  as  referred 
to  is  the  right  and  property  of  the  testator  of  William  H. 
Tapp,  and  at  the  time  of  the  settlement  with  one  Sam 
Thompson,  the  administrator  of  Josiah  Thompson,  a  cer- 
tain amount  of  money  was  paid  over  to  William  Tapp, 
being  the  share  of  the  said  Mary  Tapp  in  the  personal 
property  of  her  father's  estate,  which  said  money  was  taken 
up  from  the  table  and  kept  by  the  said  Mary  without  the 
knowledge  or  consent  of  the  said  W^illiam  Tapp ;  that  fre- 
quently the  said  William  Tapp,  by  gentle  means  and  per- 
suasion, tried  to  obtain  possession  of  the  said  money,  but 
could  not  by  such  means  do  so ;  that  the  said  Mary  Tapp, 
still  unknown  to  the  said  William  Tapp,  loaned  the  said 
money  to  Daniel  F.  Thompson,  taking  his  note  therefor, 
payable  to  herself,  which  note  or  bond  she  closely  kept  in 
her  possession  locked  in  a  drawer  until  the  day  of  her 
death,  when  the  said  J.  T.  W.  Tapp,  by  some  means  unknown 
to  the  said  Richard,  got  possession  of  the  key  of  said 
drawer  and  took  possession  of  the  said  note  and  holds  the 
same  unlawfully.  That  as  to  the  last  paragraph  in  the 
nature  of  a  prayer  the  said  Richard  denies  the  same,  and 
reiterates  that,  under  the  law,  he  is  the  proper  person  to 
administer  upon  said  estate,  and  demands  that  letters  be 
granted  to  him." 

The  Clerk,  being  of  opinion  that  an  issue  of  fact  as  to 
whether  Mary  Tapp  left  any  estate  was  raised  by  the  plead- 
ings, transferred  the  proceedings  to  the  Superior  Court  for 
trial,  as  provided  in  section  1382  of  The  Code  of  North 
Carolina. 

His  Honor  Judge  Brown,  at  August  Term,  1893,  of 
Orange  Superior  Court,  rendered  the  following  judgment: 

"It  is  admitted  that  the  only  estate  of  Mary  Tapp  con- 
sists of  an  alleged  claim  to  a  certain  note  for  $500  or  $600 
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against  one  Daniel  Thompson.  It  is  contended  by  J.  T.  W. 
Tapp  that  he  is  the  owner  of  said  note,  and  therefore  it  is 
unnecessary  to  appoinjt  an  administrator,  and  it  is  con- 
tended that  the  title  to  this  note  should  be  tried  in  this 
proceeding.  I  don't  think  that  is  an  issue  of  fact  contem- 
plated by  section  1382  of  The  Code.  The  issues  of  fact 
there  referred  to  are  those  growing  out  of  a  contested 
administration.  It  is  not  contemphited  that  the  disputed 
title  to  property  claimed  for  the  intestate  should  be  tried 
and  determined  under  that  section.  If  it  should  be  deter- 
mined in  this  proceeding  that  the  said  note  was,  or  was  not, 
the  property  of  said  intestate's  estate,  such  judgment  would 
not  be  binding  on  a  future  administrator  of  the  estate,  and 
if  adverse  to  J.  T.  W.  Tapp  there  is  no  method  of  enforc- 
ing the  judgment.  The  presence  of  an  administrator  of 
Mary  Tapp  is  essential  to  properly  determine  the  title  to 
this  note.  The  respondent,  J.  T.  W.  Tapp,  cannot  be 
unjustly  hurt,  and  it  is  no  hardship  upon  him.  If  the 
administrator  fails  in  Jiis  suit  he  would  be  mulcted  with 
costs.  If  J.  T.  W.  Tapp  has  acquired  the  note  in  the  man- 
ner as  alleged  in  the  affidavit  of  Richard  Tapp  it  ought  to 
be  investigated,  and  that  can  only  be  properly  done  in  an 
action  wherein  the  administrator  of  Mary  Tapp  is  a  party 
plaintiff  and  J.  T.  W.  Tapp  (and  D.  F.  Thompson,  possi- 
bly) defendants.  '  The  Clerk  is  directed  to  appoint  Richard 
Tapp,  or  some  other  suitable  person,  other  than  J.  T.  W. 
Tapp,  as  administrator  according  to  law.'' 
From  this  ruling  J.  T.  W.  Tapp  appealed. 

Mr.  J,  W.  Graham,  for  appellant. 
Mr.  J.  A.  Lovff,  for  appellee. 

Per  Curiam:  For  the  reasons  given  by  the  Judge  below 
the  judgment  is  Affirmed. 


2.52  IN  THE  SUPREME  COURT.  [114 


COZART   V.    UkRNDON. 


B.  H.  COZART  et  al.  v.  H.  (\  HERNDON  et  al. 

Contract — (  orporcUioii — SubHcriber  to  ( apital  Stock — Liability 

as  Stockholder — Evidence. 

1.  In  order  ta  constitute  a  contract  there  must  be  a  propoHal  squarely 

assented  to:  an  acceptance  based  upon  terms  varying  from  those 
offered  is  a  rejection  of  the  offer,  and  unless  such  eounter-pro^wsal 
is  accepted  and  its  acceptance  communicated  to  the  proposer  there 
is  no  contract;  therefore, 

2.  Where  a  corporation  wrote  to  H.  offering  to  buy  his  land  for  a  certain 

amount  of  its  capital  stock,  and  he  replied  assenting  to  the  offer 
upon  the  condition  that  he  should  reserve  all  the  wood  and  tim- 
V)er  on  the  land,  and  the  directors  on  the  same  day  vote<l  to  accept 
his  proposition  but  such  acceptance  was  not  communicated  to 
him,  and  about  nine  months  thereafter  H.  withdrew  his  proposi- 
tion, and  thei*e  was  no  evidence  that  the  stock  was  delivered  or 
title  made  or  any  further  action  taken  by  either  party  in  pur- 
suance of  such  cHjrrespondence:  IlfUf^  that  there  was  no  contract 
by  which  II.  became  a  stockholder  of  the  corporation. 

Civil  action,  tried  before  Bryan,  J.,  at  Fall  Term,  1898, 
of  Granville  Superior  Court. 

From  a  judgment  for  the  defendants  the  plaintiffsappealed. 
The  nature  of  the  action  and  the  pertinent  facts  appear  in 
the  report  of  the  case  on  a  former  appeal  (113  N.  C,  294) 
and  in  the  opinion  of  Chief  Justice  Shephkri). 

Mr.  T.  T.  Hicksiy  for  plaintiffs  (appellants). 
Mes9rs.  Edwards  ct  Royster  and  Batchelor  &  Devereux,  for 
defendants. 

Shepherd,  C.  J.:  The  general  purpose  of  this  action  is 
stated  in  the  opinion  in  this  case  when  it  was  before  us  on 
a  former  occasion  (113  X.  C.,  294),  but  in  the  present  appeal 
the  only  question  involved  is  whether  the  defendant  H.  C. 
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Hermlon  was  a  stockholder  in  the  co-defendant  company. 
His  Honor  instructed  the  jury  that  there  was  no  sufficient 
evidence  to  est^iblish  such  a  relationship,  and  it  is  the  cor- 
rectness of  this  ruling  which  is  alone  presented  for  review. 

No  stock  was  issued  to  the  said  Herndon,  nor  does  it 
appear  that  his  name  ever  appeared  upon  the  books  of  the 
company,  nor  that  he  ever  held  himself  out,  nor  was,  with 
his  knowledge,  held  out  as  a  stockholder.  Thompson  on 
Stockholders,  section  174.  The  secretary,  treasurer  and  the 
said  Herndon  testified  that  the  latter  was  not  a  stockholder, 
and  it  cannot  seriously  be  insisted  that  the  mere  suggestion 
of  Herndon  to  James  T.  Cozart  that  he  and  his  brother  and 
brother-in-law  ought  to  take  stock  in  the  company  was  in 
itself  sufficient  evidence  to  sustain  the  contention  of  the 
plaintiffs.  The  case,  therefore,  must  be  determined  upon 
the  effect  of  the  correspondence  between  the  company  and 
the  said  Herndon.  On  the  loth  of  June,  1891,  the  com- 
pany, through  its  president,  addressed  a  letter  to  Herndon 
which  contains  the  following  language: 

*'We  have  considered  the  question  as  to  the  purchase  of 
your  fifty  (50)  acres,  and  while  we  think  $300  an  acre 
rather  high  in  view  of  the  fact  that  under  the  arrange- 
ments suggested  in  the  first  of  this  letter  we  have  only 
placed  a  value  of  $200  per  acre  on  the  vacant  Cozart  prop- 
erty, yet  we  have  decided  to  take  the  place  for  fifteen  thou- 
sand dollars  of  the  stock  of  the  company,  feeling  thait  our 
joint  interest  will  be  i)romoted  by  concert  of  action, 

"As  several  of  our  directors  are  from  a  distance  we  shall 
be  glad  to  have  a  response  from  this  at  once/' 

On  the  same  da}'  Herndon  replied  as  follows : 

"As  to  my  land  adjoining  the  Philpott  property,  I  think 
your  company  could  very  well  afford  to  give  me  $20,000 
of  your  stock  for  it.  It  would  probably  have  a  better  effect 
here  and  also  abroad  than  $15,000.     If,  however,  you  fail 
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to  take  that  view  of  it,  I  will  accept  the  offer  of  J15,00<) 
wuth  this  consideration,  however,  that  I  reserve,  in  making 
this  transaction,  all  and  everv  kind  of  wood  and  timber  on 
the  place  for  my  own  exclusive  use  and  benefit." 

At  a  meeting  of  the  directors  on  the  same  day  the  fol- 
lowing proceedings  were  had,  as  appears  upon  the  minutes: 

"  On  motion,  the  same  (that  is  the  proposition  of  Hern- 
don)  was  accepted,  and  the  treasurer  directed  to  deliver 
stock  upon  receipt  of  deed,  title  being  clear." 

The  defendant  Herndon  testified  **  that  the  condition 
upon  which  he  proposed  to  sell  to  defendant  compan)'  cer- 
tain land  (as  set  forth  in  his  letter)  was  never  accepted  by 
said  company,  and  that  he  withdrew  his  proposition  to  sell 
to  said  company  about  the  18th  of  March,  1892." 

It  does  not  appear  that  the  resolution  of  the  board  accept- 
ing the  proposition  was  ever  communicated  to  said  defend- 
ant, nor  does  it  appear,  as  we  have  stated,  that  the  stock 
was  delivered,  nor  that  title  was  made,  nor,  indeed, 
that  any  further  action  whatever  was  taken  by  either  party 
in  pursuance  of  the- said  correspondtmce. 

It  is  well  settled  that  in  order  to  constitute  a  contract 
there  must  be  *'  a  proposal  squarely  assented  to."  If  the 
proposal  be  assented  to  with  a  qualification,  then  the  quali- 
fication must  go  back  to  the  proposer  for  his  adoption, 
amendment  or  rejection.  If  the  acceptance  be  not  unquali- 
fied, or  go  to  the  actual  thing  proposed,  then  there  is  no 
binding  contract.  A  proposal  to  accept  or  acceptance 
based  upon  terms  varying  from  those  oflPered  is  a  rejection 
of  the  offer.  1  Wharton  on  Con.,  4.  ''  The  respondent  is  at 
liberty  to  accept  wholly,  or  reject  wholly,  but  one  of  these 
things  he  must  do ;  for  if  he  answer  not  rejecting,  but  pro- 
posing to  accept  under  some  modification,  this  is  a  rejection 
of  the  otter."  1  Parson  on  Con.,  476.  **  It  amounts  to  a 
counter-proposal,  and  this  must  be  accepted  and  its  accept- 
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ance  communicated  to  the  proposer,  otherwise  there  is  no 
contract."     Pollock  on  Con.,  10. 

Applying  these  general  principles  to  the  facts  before  us, 
it  is  plain  that  there  was  no  contract  by  which  the  defend- 
ant Herndon  became  a  stockholder.  The  proposal  of  the 
company  was  to  purchase  the  land  for  $15,000  of  its  stock. 
Herndon's  answer  is  not  an  acceptance,  but  a  proposal  to 
accept  with  the  very  important  qualification  that  he  is  to 
reserve  ***all  and  every  kind  of  wood  and  timber  on  the 
place  for  his  own  exclusive  use  and  benefit.'*  The  accept- 
ance of  this  proposal  was  never  communicated  to  him,  and 
after  many  months  the  proppsal  was  revoked  without  objec- 
tion, it  seems,  by  the  company. 

We  think  his  Honor  was  correct  in  holding  that  there 
was  no  evidence  that  the  defendant  Herndon  was  a  stock- 
holder. Affirmed. 


P.  J.  LAMB,  Administratrix  of  Elihu  Meredith,  v.  S.  H.  WARD, 

Administrator  of  ITriah  I^mb. 


Action  by  Principal  Against  Agent — Pleading — Practice — De- 
mcmd,  when  mmecessary — Statute  of  Limitations — Evidence — 
Witness. 

\.  Where,  in  an  action  by  a  principal  against  an  agent  for  money  due  by 
the  latter,  the  complaint  does  not  allege  a  demand  and  refusal,  a 
demurrer  on  that  ground  will  not  lie  when  in  the  answer,  which 
contains  the  demurrer,  a  general  denial  of  indebtedness  is  made 
and  the  statute  of  limitations  pleaded. 

2.  Where  a  witness  for  plaintiff*  stated  that  the  defendant's  intestate 
had  received  money  from  plaintiff'  to  manage  for  her  it  was  not 
competent  to  ask  him,  on  cross-examination,  if  he  (the  witness) 
had  not  stated  to  others  that  the  money  had  been  repaid;  and,  on 
the  denial  by  witness  of  such  statement,  to  prove  that  he  had  made 
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it,  for,  the  evident  purpose  of  defendant  (upon  whom  the  burden 
of  proving  payment  rested)  being  to  prove  such  payment  by  the 
witness,  the  defendant  made  the  latter,  in  some'degree,  his  witness 
and  was  bound  by  his  answer  to  the  question. 

.'5.  Notes  of  defendant's  intestate  in  his  liandwriting  and  payable  to  the 
plaintiff,  found  among  the  papers  of  the  former,  were  not  admissi- 
ble to  show  payment  to  plaintiff,  there  being  no  evidence  that 
they  were  ever  in  the  possession  of  the  latter. 

4.  Where  it  appeared  that  defendant's  intestate  received  money  from 
the  plaintiff  agreeing  to  manage  and  lend  it  out  for  her  and  return 
it  to  her  with  six  per  cent,  interest,  and  keep  all  that'he  got  over 
six  per  cent,  for  his  trouble  as  her  agent,  it  was  proper  to  charge 
the  jury  that  if  they  found  that  the  money  was  so  received  by 
defendant's  intestate  the  agency  existed,  and  the  defendant's 
intestate  was  responsible  for  the  funds  and  that  the  statute  of 
limitations  would  not  run  until  aft^r  demand. 

Civil  action,  tried  before  Brown,  J.,  aud  a  jury,  at  Aiigust 
Term,  189.*],  of  GriLFORD  Superior  Court. 

The  facts  appear   iu  the  opinion   of  Associate  Justice 

BURWELL. 

From  a  judgment  for  plaintiflf  defendant  appealed. 

Mr.  John  A,  Bamngcr,  for  plaintiff. 

Mr.  James  E.  Boyd,  for  defendant  (appellant). 

BuRWELL,  J.:  The  plaintiff,  administratrix  of  Elihu 
Meredith,  seeks  in  this  action  to  recover  of  tlie  defendant 
administrator  of  Uriah  Lamb  $800,  which  she  alleges  in 
her  complaint  she  had  put  in  the  hands  of  his  intestate  to 
hold  and  account  for  as  her  agent  under  an  agreement 
between  him  and  her. 

The  complaint  contained  no  allegation  of  any  demand 
for  an  account  and  settlement  either  upon  the  defendant  or 
his  intestate. 

Tlie  answer  of  the  defendant  set  up  three  separate  de- 
fences :  1 .  That  the  facts  set  out  in  the  complaint  do  not  con- 
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stitute  a  cause  of  action,  there  being  therein  no  averment 
of  demand  and  refusal ;  2.  A  denial  of  each  allegation  of 
the  complaint;  3.  The  statute  of  limitations.  His  Honor 
overruled  the  first  defence  or  demurrer,  and  the  defendant 
excepted. 

In  Wiley  v.  Logan,  95  N.  C,  358,  it  is  said:  **A  demand 
previous  to  bringing  an  action  for  money  collected  by  an 
agent  is  to  enable  the  latter  to  pay  over  without  incurring 
the  cost  of  suit,  for  the  principal  must  seek  him  and  not 
lie  the  principal.  But* a  demand  is  not  required  where  the 
agency  is  denied  or  a  claim  set  up  exceeding  the  amount 
collected,  or  the  agent's  responsibility  is  disputed  in  the 
answer.      Waddell  v.  Sivmiy  91   X.  C,  108,  and  cases  cited.'' 

The  principle  thus  announced  fully  sustains  the  ruling 
excepted  to.  The  whole  answer  was  to  be  considered  by 
the  Court  in  passing  upon  the  (juestion.  It  would  have 
been  an  idle  thing  to  hold  the  plaintiff  to  the  necessity  of 
alleging  and  proving  a  demand  that  the  answer  itself 
showed  was  not  required,  according  to  the  authority  (juoted 
above,  and  thus,  for  no  good  purpose  whatever,  postpone 
the  trial  of  the  substantial  issues  of  the  cause  shown  bv 
the  pleadings. 

Second  and  Third  Exceptions. — The  plaintiff's  husband, 
Shubal  Lamb,  upon  his  direct  examination,  testified  to 
tacts  that  tended  to  show  that  the  defendant's  intestate,  his 
father,  had  received  from  the  plaintiff  administratrix  the 
sum  of  money  which  she  alleged  in  her  complaint  she  had 
entrusted  to  him,  and  that  he  had  agreed  to  manage  the 
fund  as  her  agent. 

Upon  his  cross-examination  he  was  asked  if  he  had  not 

told  one  Rush  and  also  one  Dundas,  at  times  and  places 

called  to  his  attention,  that  his  fatlier  had  paid  back  to  the 

plaintiff  all  the  '*  Meredith  money,"  meaning  the  money 

17 
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sued  for  here.     He  denied  making  such  a  statement  to 
either  of  the  persons  named. 

The  defendant  offered  to  show  by  those  persons  that  this 
witness  had  made  to  each  of  them  such  a  statement,  but 
not  in  the  presence  of  the  plaintiff.  This  testimony  was 
excluded,  as  it  should  have  been.  It  was  clearly  incompe- 
tent for  the  defendant  to  establish  the  fact  that  payment  of 
the  sum  demanded,  or  any  part  of  it,  had  been  made,  by 
the  unsworn  statement  of  any  one,  whether  plaintiff's  wit- 
ness or  not.  It  was  argued  before  us  that  it  was  competent 
"thus  to  contradict  the  testimony  of  the  witness,  Shubal 
Lamb,  by  his  own  previous  statements,  and  thus  impeach 
him.''  The  reply  to  this  is  that  the  alleged  previous  state- 
ment would  not  be  contradictory  of  the  witness's  evidence 
so  far  as  that  evidence  related  to  those  facts  which  it  was 
incumbent  on  the  plaintiff  to  prove.  She  sought  to  estab- 
lish by  his  testimony  that  the  defendant's  intestate  had 
received  her  money,  and  that  he  had  received  it  as  her 
agent.  There  is  no  inconsistency  or  contradiction  between 
these  two  facts  and  the  alleged  statement.  Indeed  tlie 
statement,  if  truthfully  made,  would  seem  to  pre-suppose 
the  existence  of  one  or  both  of  these  facts,  for  there  would 
of  course  be  no  repayment  of  money  unless  it  had  been 
received  for  the  plaintiff.  The  burden  of  proving  payment, 
if  the  indebtedness  was  established,  rested  upon  the  defend- 
ant. It  seems  very  patent  that  he  sought  to  prove  this 
fact  by  the  wntness.  Using  him  for  this  purpose,  he  made 
him  in  some  degree  his  witness,  and  is  bound  by  his 
answer  upon  this  question.  He  said  that  he  knew  nothing 
of  any  payment  having  been  made.  This,  in  answer  to 
defendant's  (juestioning,  and  under  oath.  Suppose  he  had 
made  statements,  not  under  oath,  contradictory  of  this. 
That  would  not  tend  to  show  the  payment  had  been  in  fact 
jnade.     Suppose  he  had  not  uttered  such  statement,  there 
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would  still  be  no  proof  of  payment.  What  was  proposed 
could,  therefore,  in  no  event  aid  the  defendant.  The  credi- 
bility of  a  party's  witness  may  be  generally  sustained  or 
attacked  by  proof  of  his  "general  character."  His  evi- 
dence upon  any  particular  matter  may  be  impeached  by 
evidence  that  upon  another  occasion  lie  made  a  different 
statement  about  the  same  particular  matter.  Neither  of 
these  rules  applies  here. 

Fourth  and  Fifth  Exceptions. — The  defendant  offered  in 
evidence  two  Jiotes,  one  for  $100,  dated  September  27,  1884, 
and  one  for  $250,  dated  October  1,  1884,  and  testified  that 
he  found  them  among  his  intestate's  pai)ers  after  his  death. 
They  were  both  wholly  in  his  handwriting  and  were  payable 
to  P.  J.  Lamb,  one  dav  afterdate.  To  the  former  was  the 
signature  of  his  intestate.  From  the  latter  that  signature 
had  been  torn. 

These  papers  seem  to  liave  been  ottered  in  order  to  show 
that  the  defendant's  intestate  had  paid  to  plaintiff'  the  sum 
of  monev  named  therein.  We  can  see  no  reason  whatever 
for  admitting  them  for  that  purpose,  there  being  no  evi- 
dence that  they  were  ever  in  the  plaintiff's  jiossession  or 
that  she  ever  knew  of  their  existence.  The  defendant's 
counsel,  feeling  the  uecessity  of  showing  the  jury  that  the 
plaintiff*  had  once  held  these  Jiotes,  produced  the  following 
order : 

**  Mrs.  J.  P.  Lamb  : — Please  send  me  order  for  one  hun- 
dred dollars,  ready  filled  up,  payable  to  8.  H.  Ward,  to  the 
National  Bank  of  Greensboro,  N.  C,  and  I  will  be  respon- 
sible to  vou. 

"  September  27,  1884.  (Signed)         Uh.  Lamb." 

And  he  testified  that  the  same  was  signed  by  Uriah 
Lamb:  that  he  (witness)  borrowed  one  hundred  dollars  and 
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that  Triah  Laml)  ^ave  him  tho  furo^oing  ohUt,  and  tliat 
ho  delivered  it  to  the  phiintiff  and  slie^avehini  a  clieek  on 
the  bank  for  the  monev ;  that  he  left  the  order  with  the 
plaintiff,  and  thnt  after  he  administered  he  found  itamon*; 
Uriah  Lamb's  ])aper.s;  that  he  gave  his  note  to  Triah  Lamb 
for  the  amount  and  repaid  it  and  took  up  his  note  in 
Uriah's  life-time.     The  above  paper  was  admitted. 

We  see  in  this  evidence  nothing  that  ean  obviate  the 
objection  to  the  admission  of  either  of  the  notes.  The  fact 
still  remains  that  each  of  them   is  merelv  a  written  state- 

t. 

ment  of  the  defendant's  intestate,  of  which,  so  far  as  the 
evidence  shows,  the  plaintiff  ha<l  no  knowledge.  While  it 
is  tru(»  that  from  the  existence  of  this  paper,  as  discovered 
by  the  defendant,  it  might  be  conjectured  that  they  once 
belonged  to  the  plaintifi'  and  had  been  paid,  it  is  not  allowa- 
ble to  submit  to  a  jurv  facts  that  lav  the  foundation  merelv 
for  a  ('onjecture  that  the  fact  in  controversy  is  true.  There 
must  be  a  i-ecognized  connection  between  the  fact  }>roved 
and  the  fact  to  be  inferred,  or  the  former  is  irrelevant. 
Besides,  to  admit  such  evidence  as  this  would  be  to  open 
a  door  for  fraud. 

Sixth  Except'um. — To  show  that  the  defendant's  intestate 
had  received  her  money  as  agent,  and  thus  escape  the  effect 
of  the  plea  of  the  statute  of  limitations,  the  plaintiff  offered 
th(^  testimony  of  her  husband,  Shubal  Lamb,  who  testified 
that  **  he  (defendant's  intestate)  said  he  would  agree  to 
pay  her  six  per  cent,  on  the  money  and  return  it  to  her 
and  manage  it  as  her  agent  and  lend  it  out  for  her.  and 
save  her  harml(\ss,  and  that  all  he  got  over  six  per  cent,  he 
would  keep  for  his  trouble  for  acting  as  her  agent." 

The  case  reciters  that  ''At  the  close  of  the  testimonv  defend- 
ant's  counsel  asked  the  Court,  in  writing,  to  charge  the 
jury  *that  according  to  the  specific  terms  of  the  agreement 
ijia<le  on  the  29th  of  August,  1H84,  as  testified  to  bv  Shubal 
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Lamb,  Uriah  Lamb,  the  intestate  of  tlie  plaintiff,  was  not 
an  agent  of  plaintiff,  but  borrowed  and  took  the  use  of 
her  money,  to  be  repaid  to  her  at  six  per  eent.  interest,  and 
that  the  statute  of  limitations  began  to  run  from  the  time 
the  money  went  into  his  hajids,  the  last  being  shown  to 
liave  gone  into  his  liands  September  2J),  LS84.  This  suit 
l)eing  brought  since  Trial)  Lamb  died  in  1891,  then,  as  a 
matter  of  law,  more  than  three  years  having  elapsed,  the 
plaintiff's  action  is  barred.'  " 

The  (  ourt  did  not  give  the  instructions  recpiested,  but 
charged  the  jury  as  follows : 

*'The  statute  of  limitations  would  begin  to  run  against 
this  debt  if  it  was  a  loan  by  plaintiff  to  Uriah  Lamb;  that 
if  the  jury  believe  that  a  contract  was  entered  into  between 
the  plaintiff  and  Uriah  Lamb  whereby  the  money  was 
loaned  to  Uriah  Lamb  and  he  contracted  to  repay  the 
principal  and  six  per  cent,  interest,  tfien  the  statute  would 
run  in  this  case  and  this  action  would  be  barred  and  the 
jury  should  answer  the  second  issue,  Yes." 

The  Court  recited  all  the  evidence  upon  this  issue  and 
said,  "  that  if  it  was  not  a  loan,  but  was  placed  in  Uriah 
Lamb's  hands  as  agent  of  the  jdaintiff*,  managing  her  money 
and  lending  it  out  for  her,  it  would  constitute  a  trust  fund 
in  the  hands  of  Uriah  Lamb  and  the  statute  would  not 
run  except  from  a  demand,  and  there  is  no  evidence  of  a 
demand  more  than  three  vears  before  tliis  action  was  com- 
menced,  and  if  the  jury  should  so  find  that  it  was  a  trust 
fund  placed  in  Uriah  Lamb's  hands  to  lend  out  and  man- 
age for  plaintiff  it  would  not  be  barred." 

We  think  the  defendant  would  have  had  no  good  cause 
for  exception  if  his  Honor,  instead  of  giving  the  jury  the 
instruction  he  asked  for,  had  told  them  that  the  facts  testi- 
tied  toby  the  witness  I-,amb,  if  found  to  exist,  would  establish 
the  fact  that  the  intestate  of  defendant  was  tlie  plaintiff's 
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agent,  and  was  responsible  as  sueli  agent  for  the  funds 
j)laced  in  his  Imnds.  He  certainly  has  no  cause  to  com- 
plain of  the  instruction  given.  No  Error. 


THE  BANK  OF  (»riLFORl)  v.  T.  H.  KE(W4H  ct  al. 

In  two  actions  brought  by  the  plaintiff,  the  one  against 
Harriet  A.  Keogh,  a  feme  covert,  Thomas  B.  Keogh  and 
E.  L.  Gilmer,  and  the  other  against  the  two  last  named, 
upon  two  separate  notes  signed  by  all  of  said  parties,  there 
was  judgment  in  both  cases  for  the  plaintiff*  against  the 
defendants,  T.  B.  Keogh  and  Gilmer,  at  May  Term,  1893, 
of  (U'lLFORi)  Superior  Court,  before  liryariy  J. 

Defendants  appealed. 

Mr,  L.  M.  Scotty  for  plaintiff". 

Mr.  Jam^s  E.  Boyd,  for  defendants  (api)ellants). 

Pkk  Cikiam:  The  plaintiff*  is  so  clearly  entitled  to 
recover  of  the  appellants  that  we  deem  it  unnecessary  to 
discuss  the  several  points  j)resented  on  the  appeal.  Coun- 
sel with  commendable  candor  was  unable  to  insist  with 
much  earnestness  u{)on  any  of  the  assignments  of  error  to 
the  rulings  of  the  Judge  below.  The  judgment  in  both 
cases  must  be  Affirmed. 
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W.  J.  BENBOW  AND  WIFE  v.  MARY  A.  MOORE  et  al. 

Equitable  Conversion^  when  it  takes  effect — Jur'e  Mariti —  Choses 
in  Action — Reductiov  into  Possession  by  Husband — Result- 
ing Trust — Practice — Jadgmeiit  Valid  When  Made  after  Ex- 
piration  of  Term  on  Case  Agreed  Submitted  to  Judge. 

1.  Money  directed  by  a  will  or  other  inBtrumeiit  to  be  employed  in  the 

purchase  of  land,  and  land  directed  to  be  Rold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  he  converted,  and  the  subsequent  devolution 
and  disposition  thereof  will  l)e  governed  by  the  rules  applicable 
to  that  species  of  property. 

2.  Where  a  testator  provided  in  his  w  ill  for  the  sale  of  his  lands  to  a 

certain  person  at  a  price  to  be  ascertained  by  a  prescribed  method 
and  for  the  division  of  the  proceeds  among  his  nieces,  there  was 
an  equitable  conversion  of  the  land  at  the  testator's  death,  in 
1860,  and  the  share  of  a  niece  then  married  became  a  chose  in 
action  and  vested  in  the  husband  at  the  time,  jure  nuiriti,  although 
the  proceeds  were  not  actually  received  by  him  until  after  the 
adoption  of  the  Constitution  of  18t>8. 

3.  Where,  in  such  case,  the  husband  invested  the  proceeds  of  the  chose 

in  action,  so  reduced  into  his  possession,  in  land  without  any  special 
agreement  to  invest  and  hold  for  the  benefit  of  the  wife,  there  was 
no  resulting  trust  in  her  favor. 

4.  The  legacy,  notwithstanding  an  adverse  claim   was  unsuccessfully 

made  by  another  to  the  land  so  ordered  to  be  sold,  was  the  quali- 
fied property  of  the  husband  and  upon  its  reduction  into  posses- 
sion the  title  to  it  related  back  to  the  date  of  the  testators  death 
and  not  to  the  time  of  its  actual  reduction. 

5.  A  will  made  in  another  State  will  be  construed  according  to  the  com- 

mon law  as  expounded  by  the  decisions  of  this  Court,  in  the 
absence  of  proof  that  a  different  law  or  construction  prevails  in 
such  other  State. 

<).  A  trial  Judge  has  authority,  under  the  agreement  of  counsel,  to  deter- 
mine a  case  after  the  adjournment  of  Court,  although  his  riding 
of  the  district  be  finished  before  his  decision  is  rendered. 

Special  proceeding  for  the  partition  of  land  and  assign- 
ment of  dower,  commenced  before  the  Clerk  of  the  Sui)e- 
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rior  Court  of  Ctuilford  County  and  transferred  to  the  Court 
in  term,  and  tried  upon  a  case  agreed  at  December  Term, 
1892,  before  Connor,  J. 

The  cause  being  duly  called  for  trial,  the  jury  chosen  and 
impaneled,  and  the  pleadings  read,  it  was  suggested  by 
counsel  that,  as  the  controversy  was  one  presenting  a  ques" 
tion  of  hiw,  it  should  be  submitted  to  the  Court  upon  a 
case  agreed,  which  was  assented  to,  and  immediately  a 
statement  was  prepared  by  the  counsel  for  the  parties  and 
handed  to  the  Judge,  who  folded  it  and  indorsed  on  the 
back  of  the  paper  the  style  and  title  of  the  cause  and  the 
words  **  Facts  Agreed"  and  handed  it  to  the  Clerk,  The 
jury  was  thereupon  discliarged  for  the  hearing  or  considera- 
tion  of  the  case.     The  ''statement"  was  as  follows: 

"1.  John  Cunningham,  of  Davidson  county,  Tennessee, 
died  in  October,  1860,  leaving  a  last  will  and  testament 
probated  in  the  proper  Court  of  said  State,  of  which  a  duly 
certified  copy  is  hereto  attached : 

*"I,  John  Cunningham,  of  the  county  of  Davidson  and 
State  of  Tennessee,  do  make  this  mv  last  will  and  testa- 
ment : 

"  '  First,  out  of  m  V  moneys  on  hand  or  due  me  at  the  time  of 
my  death,  it  is  my  wish  that  my  debt>5  be  paid.  It  is  my 
wish  and  will  that  my  Aunt  Letsev  Coots,  with  whom  I 
live,  shall  have  the  use  of  my  two  negro  men,  Randal  and 
Tom,  and  any  stock  on  tlie  place  belonging  to  me  that 
she  may  need  to  cuhiyate  the  place  for  her  support,  as  long 
as  she  may  live.  It  is  mv  wish  that  one  thousand  dollars 
be  loaned  out  bv  my  executor  for  the  use  and  benefit  of  mv 
afflicted  niece,  Miss  Rol)erts,  of  North  Carolina;  the  inter- 
est, one  hundred  dollars,  to  be  paid  her  guardian  yearly  for 
her  support  as  long  as  she  lives.  It  is  my  wish  and  will 
that  my  negroes  be  allowed  to  choose  their  master  or  mas- 
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ters  (Tom  and  Randal,  at  the  death  of  my  aunt,  or  before 
if  she  does  not  choose  to  keep  them)  and  that  the  poi'son  so 
selected  by  them  shall  pay  to  my  estate  a  moderate  price, 
to  be  fixed  upon  each  by  three  disinterested  neighbors. 
Mothers  of  children  under  eight  years  of  age  to  choose  for 
such  children,  so  as  they  may  be  kept  together.  It  is  my 
wish  and  will  that  my  land  (about  one  hundred  and  fifty 
acres)  on  which  I  live,  including  all  reversionary  interest, 
shall  be  sold  to  John  Overton,  at  a  price  reasonable  and 
fair,  to  be  agreed  upon  by  any  three  persons  who  may  be 
acceptable  to  him  and  my  executor,  he  paying  the  price 
fixed  in  one  and  two  vears.  It  is  mv  wish  and  will  that 
my  executor  pay  over  to  my  only  living  brother,  James  ('. 
Cunningham,  of  North  Carolina,  four  thousand  dollars  out 
of  the  first  moneys  coming  into  his  hands,  from  collections, 
sale  of  negroes  and  stocks,  after  setting  aside  one  thousand 
dollars  for  the  use  of  my  niece  before  mentioned.  And 
lastlv,  it  is  mv  wish  and  will  that  all  of  the  balance  of  the 
proceeds  of  the  sale  of  my  lands,  negroes,  etc.,  be  equally 
divided,  after  the  death  of  mv  Aunt  Letsev,  between  all 
my  nephews  and  nieces  then  living,  except  the  niece  to 
whom  I  have  given  the  use  of  one  thousand  dollars,  should 
she  be  alive.  I  constitute  and  appoint  my  neighbor,  Wil- 
liam D.  Shute,  my  executor,  and  request  that  he  may  not 
be  required  to  give  security  therefor.  Witness  this  Octo- 
ber 8,  1860.  John  CrNXixcjHAM,  [Seal].' 

**2.  That  Letsev  Coots  died  in  the  year  1863. 

**3.  That  on  the  death  of  John  Cunningham  Letsey 
Coots,  legatee  and  devisee  for  life,  filed  a  bill  in  equity 
seeking  to  set  aside  the  disposition  of  the  property  in  the 
will,  she  claiming  that  he  had  no  right  to  dispose  of  the 
property,  and  on  this  bill  it  was  finally  adjudged  that  the 
will  was  operative  and  disposed  of  the  proj)erty,  and  there- 
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upon  John  Overton  took  the  land,  as  provided  in  the  will, 
in  May,  1868,  giving  his  notes  in  equal  installments,  due  in 
one  and  two  years,  to  the  administrator  with  will  annexed, 
for  the  aggregate  sum  of  thirteen  thousand  dollars,  or  there- 
abouts, and  the  deed  from  the  administrator  to  said  Over 
ton  bears  date  May  18,  1869. 

**That  defendant  Mary  A.  Moore,  the  wife  of  H.  C. 
Moore,  was  one  of  the  nieces  of  John  Cunningham,  and  as 
such  is  a  legatee  or  devisee  under  the  will,  and  her  share 
in  the  proceeds  of  the  land  was  $1,957.22,  which  was  sent 
to  this  State  in  checks  payable  to  her  and  her  husband 
upon  the  following  dates  and  amounts,  to-wit:  September 
16, 1870,  $933.57 ;  May  17,  1873,  $125  ;  July  8, 1873,  $125  ; 
January  28,  1874,  $285.71  ;  June  6,  1874,  $450  ;  September 
2,  1875,  $38. 

**That  of  the  money  received  as  above  H.  C.  Moore,  the 
husband  of  Mary  A.  Moore,  paid  $1,400  for  the  Mill  tract 
in  controversy  on  the  2d  of  November,  1870,  and  that  deed 
therefor  was  executed  to  him  in  his  own  name,  and  he  died 
in  1877. 

*'That  H.  C.  Moore  died  in  possession  of  this  and  his 
other  lands,  and  at  his  death  his  wife,  Mary  A.  Moore,  con- 
tiimed  to  reside  on  the  lands  and  has  so  resided  ever  since, 
receiving  and  using  the  entire  rents  and  profit*^  for  herself 
and  family. 

"That  H.  0.  Moore  and  Marv  A.  Moore  were  married  in 
1860,  and  before  the  death  of  John  Cunningham,  of  Ten- 


nessee." 


The  statement  was  not  signed  by  either  of  the  counsel. 

The  Court  being  continuously  engaged  in  the  trial  of 
causes  until  the  adjournment,  it  was  agreed  by  and  between 
counsel  that  the  **case  agreed,"  together  with  the  briefs  of 
counsel,  should  be  sent  to  the  Judge  at  his  home  in  Wilson, 
N.  C,  after  the  expiration  of  the  term  and  be  decided  by 
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him  and  judgment  rendered  as  of  the  December  Term, 
1892. 

The  Court  adjourned  on  the  19th  of  December,  and  this 
bein^  the  last  term  of  the  fall  riding  of  1892,  the  Judge 
left  the  district  and  returned  to  his  home  in  the  town  of 
Wilson,  in  the  Third  Judicial  District. 

On  the  18th  day  of  January,  1893,  the  plaintiffs'  counsel 
forwarded  the  pape/s  in  the  cause,  including  the  original 
statement  of  "Facts  Agreed,"  to  the  Judge  at  his  home  in 
Wilson,  N.  C. 

The  delay  in  sending  the  papers  to  the  Judge  was  caused 
by  the  engagements  of  defendants'  counsel. 

The  plaintiffs'  counsel,  by  letter,  notified  defendants' 
counsel,  who  resided  in  the  same  town,  that  the  papers 
would  be  sent  to  the  Judge  on  the  18th  of  January.  The 
Judge  began  the  riding  of  the  Sixth  Judicial  District  on 
the  16th  of  January  in  the  county  of  (rreene.  On  the 
19th  of  January  the  defendants'  counsel  wrote  to  the  Judge 
stating  that  he  felt  greatly  embarrassed  about  the  case,  as 
he  had  been  apprised,  immediately  after  agreeing  to  the 
submission  of  the  case,  of  some  newly  discoyered  testimony 
of  great  materiality,  and  requested  his  Honor,  under  the 
circumstances,  not  to  consider  the  case.  His  Honor  in 
reply  stated  that  he  had  no  disposition  to  decide  the  case 
unless  all  the  facts  as  they  really  existed  should  be  before 
him,  and  suggested  that  he,  the  defendants'  counsel,  should 
ask  the  plaintiffs'  counsel  to  release  him  from  the  agree- 
ment. His  Honor  also  wrote  to  the  plaintiffs'  counsel  in 
regard  to  the  matter,  but  they  declined  to  consent  to  reopen 
the  case.  After  waiting  some  weeks  for  the  counsel  to 
adjust  the  matter,  and  they  failing  to  do  so,  his  Honor, 
believing  it  to  be  his  duty  to  render  judgment  upon  the 
case  as  submitted  to  him,  signed  judgment  in  favor  of  the 
plaintiffs,  and  the  defendants  appealed,  assigning  as  error: 
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''That  the  judgment  signed  b}^  the  Judge  and  placed  in 
the  office  of  the  Clerk  of  the  Superior  Court  of  Guilford  by 
plaintiffs'  attorney  on  the  17th  of  March,  1893,  is  void  and 
of  no  effect,  because: 

"1.  The  same  was  considered,  determined  and  signed  by 
the  Judge  three  months,  or  nearly  so,  after  the  close  of  the 
term  of  the  Court  at  whicli  the  cause  stood  for  trial,  tlie 
said  term  being  December  Term,  1892,  jvhich  ended  Decem- 
ber 17,  1892,  and  the  judgment  having  been  placed  in 
the  Clerk's  office  on  the  17th  of  March,  1893. 

'*2.  The  facts  upon  which  the  judgment  is  based  were 
not  during  the  term  at  which  the  case  stood  for  trial  found 
by  a  jury,  nor  by  the  Court,  nor  are  the  same  signed  by  the 
counsel  for  the  parties  as  facts  agreed. 

**That  the  judgment  was  determined  by  Judge  Connor 
after  he  had  left  the  district  in  which  the  case  is  pending, 
and  after  the  intervention  of  another  rL'gular  term  of  the 
Superior  Court  of  Guilford  County,  where  the  case  is  pending. 

"4.  That  the  action  of  the  Judge  in  the  case  was  had 
and  the  judgment  rendered  in  the  town  of  Wilson,  in  the 
Third  Judicial  District,  and  outside  of  the  Fifth  District. 

"That  at  the  time  of  the  consideration  of  the  case  and 
the  rendition  of  the  judgment  by  Judge  Connor  he  was  not 
the  Judge  of  the  Fiftli  Judicial  District,  nor  was  he,  by  law, 
authorized  to  exercise  the  functions  of  Judge  of  the  Supe- 
rior Court  therein. 

''6.  That  even  with  the  consent  of  parties  the  law  does 
not  authorize  a  Judge  out  of  term  time,  and  after  he  has 
ceased  to  be  the  Judge  of  the  district,  to  perform  judicial  or 
official  acts  to  the  extent  of  rendering  final  judgment  on 
the  merits  in  causes  pending  on  the  trial  dockets  in  such 
districts,  and  any  judgment  concluded  and  rendered  b)'  a 
Judge  under  such  circumstances  is  7ion  coram,  judlce  and 
void. 
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''Defendants  assign  further  for  error  that  if  the  judgment 
filed  is  regular  and  of  binding  effect  the  same  is  erroneous, 
and  is  not  warranted  by  the  facts  upon  which  the  same  was 
rendered,  and  that  there  is  error  in  the  conclusions  of  law 
made  by  the  Judge  on  the  facts  presented  ;  that  the  Judge 
should  have  held,  on  the  facts  presented,  that  the  purchase- 
money  of  the  land  was  at  the  time  the  separate  property  of 
the  defendant  Mary  A.  Moore,  and  not  that  of  her  husband, 
and  that  she  is  entitled  to  the  land,  and  should  have 
declared  a  resulting  trust  in  her  favor,  The  defendants 
except  to  the  conclusions  of  law  by  the  Judge  and  to  the 
judgment  itself/' 

Messrs.  Dillard  &  King,  for  plaintiffs. 

Mr.  J.  E.  Boyd,  for  defendants  (appellants). 

Shepherd,  C.  J.:  The  defendant  Mary  A.  Moore  alleges 
that  the  mill  tract  mentioned  in  the  pleadings  was  pur- 
chased by  her  husband,  H.  C.  Moore,  with  money  belong- 
ing to  her  separate  estate,  and  she  prays  the  Court  to  declare 
a  trust  in  her  favor  against  the  heirs  at  law  of  the  said 
H.  C.  Moore,  to  whom  the  legal  title  descended.  The 
money  used  in  the  purchase  of  the  land  was  the  share  to 
which  the  said  Mary  was  entitled  in  the  proceeds  of  certain' 
lands  in  Tennessee  which  were  sold  under  the  provisions 
of  the  will  of  her  uncle,  John  Cunningham,  and  was 
received  by  her  husband  subse(|uently  to  the  adoption  of 
the  present  Constitution.  The  (question  presented  is  whether 
this  money  was  the  property  of  the  husband  jure  mariti; 
and  as  the  marriage  was  contracted  in  1860,  and  before  the 
death  of  the  testator  in  the  same  vear,  it  is  necessary  to 
determine  whether  under  the  will  there  was  an  equitable 
conversion  of  the  said  lands  into  personalty.  It  is  a 
familiar  maxim  in  equity  *'that  things  shall  be  considered 
as  actually  done  which  ought  to  have  been  done,"  and  it  is 
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with  reference  to  this  principle  that  land  is,  under  some 
circumstances,  regarded  as  money  and  money  as  land.  It 
was  at  an  early  period  laid  down  "by  Sir  Thomas  Sewell, 
M.  R.,  in  the  leading  case  of  Fletcher  v.  Ashburnery  1  Bro. 
C.  C,  497,  '-that  money  directed  to  be  employed  in  the  pur- 
chase of  land  and  land  directed  to  be  sold  and  turned  into 
money  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted ;  and  this  in  what- 
ever manner  the  direction  is  given,  whether  by  will,  by 
way  of  contract,  marriage  articles,  settlement,  or  otherwise, 
and  whether  the  money  is  actually  deposited  or  only  cove- 
nanted to  be  paid,  whether  the  land  is  actually  conveyed 
or  only  agreed  to  be  conveyed.  The  owner  of  the  fund  or 
the  contracting  parties  may  make  land  money,  or  money 
land." 

This  principle  is  so  universally  accepted  that  it  is  need- 
less to  cite  additional  authority  in  its  support  and  it  is 
equally  well  settled  ''that  every  person  claiming  property 
under  an  instrument  directing  its  conversion  must  take  it 
in  the  character  which  that  instrument  hasimpressed  upoli 
it,  and  its  subsequent  devolution  and  disposition  will  be 
governed  by  the  rules  applicable  to  that  species  of  property." 
1  Williams  on  Exrs.,  ool ;  Smith  v.  McCraryy  8  Ired.  Eq., 
204  ;  Brothers  v.  Cartright,  2  Jones'  Eq.,  113:  Conly  v.  Kin- 
caidy  1  Winston  Eq.,  44;  I^'octorx.  Ferebee,  1  Ired.  Ixj.,  143: 
Adams'  Eq.,  136. 

It  is  undoubtedlv  true,  as  contended  bv  counsel,  that 
this  constructive  conversion  cannot  take  place  unless  there 
is  imposed  upon  the  executor  or  other  trustee  an  impera- 
tive duty  to  sell,  arising  either  by  express  command  or 
necessary  imjilication.  These  conditions,  however,  are  fully 
met  in  the  present  case,  as  the  will  expressly  directs  that 
the  land  shall  be  sold,  and  the  provision  that  it  shall  be 
sold    to   a    certain   person    (John    Overton)  at  a    price   to 
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be  ascertained  in  the  manner  prescribed  does  not  affect 
the  operation  of  the  principle  when  the  price  has  been  actu- 
alh'  avscertained  and  paid  and  a  conveyance  duly  executed. 
If  the  imperative  duty  of  selling  had  not  been  imposed, 
and  it  had  been  left  entirelv  to  the  discretion  of  the  execu- 
tor,  there  would  have  been  no  conversion  until  the  contem- 
plated purchaser  had  exercised  his  option  and  a  contract  of 
sale  actually  made.  If,  however,  there  is  a  binding  con- 
tract to  convey  upon  the  option  of  the  vendee,  and  the 
vendee  exercises  the  option,  the  conversion  will  relate  back 
to  the  time  of  the  execution  of  the  contract.  **Thus"  (says 
Mr.  Pomeroy,  3  Eq.  Jur.,  1168)  ''where  a  lessee  with  an 
option  to  purchase,  or  any  other  purchaser  with  an  option, 
duly  declares  his  option  after  the  death  of  the  lessor  or 
vendor,  who  is  the  owner  in  fee,  the  realtv  is  therebv  con- 
verted  retrospectively  as  betw-een  those  claiming  under  the 
lessor  or  vendor,  or  under  his  will — that  is,  as  between  the 
heir  or  devisee  on  one  side  and  the  legatees  or  next  of  kin 
on  the  other,  the  proceeds  will  go  to  his  personal  represen- 
tatives, though  the  heir  or  devisee  will  be  entitled  to  the 
rents  up  to  the  time  when  the  option  is  declared.'*  Bisp- 
ham  Eq.,  321;  1  Beach  Eq.  Jur.,  524;  Adams'  Eq.,  141. 
This  principle  is  equally  applicable  where  the  duty  to  sell 
is  imposed  by  will.  Indeed,  it  has  been  well  remarked 
that  **The  question  of  conversion  is  one  of  intention,  and 
the  question  is,  Did  the  testator  intend  to  have  his  real 
estate  converted  into  personalty  immediately  upon  his 
death?  If  he  did  a  court  of  equity  must  give  such  intent 
effect,  and  treat  the  realty  as  personal  property  from  that 
time."  Clift  v.  Maser,  116  N.  Y.,  144 ;  Beach  Eq.  Jur.,  ry22. 
**It  is  presumed,"  (says  Judge  Story,  2  Com.,  791)  *'that 
the  parties  in  directing  money  to  be  invested  in  land,  or 
land  to  be  turned  into  money,  intend  that  the  property 
shall  assume  the  very  character  of  the  property  into  which 
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it  is  to  be  converted,  whatever  mav  be  the  manuer  in  which 
that  direction  is  given." 

**The  doctrine,"  says  Mr.  Bispham,  "is  to  be  applied  to 
all  thf)se  cases  in  which  a  general  intention  of  the  testator 
is  sufficiently  manifested  to  give  the  property  to  the  donee 
in  a  condition  different  from  that  in  which  it  exists  at  the 
time  when  the  will  goes  into  effect.  *  *  *  The  ques- 
tion always  is,  Did  the  testator  intend  to  give  money  or 
to  give  land,  and  has  that  intention  been  sufficiently 
expressed?  Once  arrived  at  the  intention  by  proper  rules 
of  interpretation,  and  the  property  will  then  be  considered 
as  impressed  with  that  character  which  the  testator  designed 
it  should  bear  when  it  reached  the  hands  of  the  benefi- 
ciary."    Bispham  Prin.  Eq.,  312. 

We  have  referred  to  the  foregoing  authorities  because 
some  stress  seems  to  be  placed  by  counsel  upon  the  method 
in  which  the  sale  was  to  be  made,  whereas  the  controlling 
idea  is  whether  the  testator  intended  to  change  the  charac- 
ter of  the  property.  If  this  be  clear,  then,  if  the  pur- 
chaser comply  with  the  terms  of  the  sale  provided  in  the 
will,  it  is  the  duty  of  the  Courts  to  give  full  effect  to  his 
intention  by  declaring  a  conversion  at  the  date  of  his  death. 
Looking,  then,  beyond  the  express  direction  to  sell,  and 
considering  the  general  purpose  of  the  will  as  indicated  by 
its  context,  it  is  clear  that  the  testator  intended  a  conver- 
sion of  all  his  real  property.  There  is  nothing  to  indicate 
that  he  intended  to  die  intestate  as  to  any  portion  of  his 
property  and  especially  of  his  realty,  as  he  makes  no  dispo- 
sition of  it  in  that  character,  but  provides  that  the  proceeds 
of  its  sale,  together  with  that  of  the  personalty,  shall  be 
divided  among  certain  of  his  nieces  and  nephews.  The 
authorities  are  united  to  the  effect  that  where  there  is  an 
express  or  implied  direction  to  convert  the  property  the 
manner  of  the  sale  is  immaterial.     Here  there  is  no  con- 
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tiiigency  upon  which  the  power  is  to  be  exercised.  The 
direction  to  sell  is  positive  and  unequivocal  and  the  methock 
in  which  the  price  is  to  be  ascertained  is  a  mere  incident 
to  the  exercise  of  the  power  and  nothing  more.  If,  as  we 
have  seen,  the  principle  of  equitable  conversion  applies, 
there  is  no  question  but  that  the  sale  when  made  relates  to 
the  death  of  the  testator.  Pom.  Eq.  Jur.,  1162;  Bispham 
Eq.,  320;  Co^dy  v.  Kincaid,  sapi^a;  Smith  v.  McCrary,  supra; 
Prod(yr  v.  Ferebee,  supra.  The  land,  then,  having  been  con- 
verted at  the  date  of  the  death  of  the  testator,  the  share 
of  the  said  money  was  a  chose  in  action  (Matthews  v.  Co})e- 
landy  79  N.  C,  493),  and  under  the  cases  just  cited  vested 
in  the  husband, at  that  time  provided  he  reduced  it  into 
possession  during  the  coverture.  This  right  to  reduce  it 
into  possession  was  a  vested  right  and  the  husband  could 
not  be  deprived  of  it  by  a  subsequent  change  in  the  law. 
O'Connor  v.  Harris,  SI  N.  C,  279;  Morris  w  Morris,  94 
N.  C,  613.  The  husband  having  actually  reduced  the 
chose  in  action  into  possession  and  invested  it  in  the  land 
without  any  special  agreement  to  invest  and  hold  for  the 
benefit  of  the  wife  {Kirkpatrick  v.  Holmes,  108  N.  C,  206), 
we  concur  in  the  conclusion  of  the  learned  Judge  below 
that  there  is  no  resulting  trust. 

The  contention  that  the  legacy  did  not  vest  in  the  hus- 
band because  of  the  adverse  claim  of  Letsey  Coots  to  the 
property  mentioned  in  the  will  (which  was  finally  decided 
against  her)  is  wholly  untenable.  The  authority  cited 
{Caffy  V.  Kelly,  Busb.  Eq.,  48)  applies  to  cases  where,  upon 
the  marriage,  chattel  properly  of  the  wife  is  in  the  adverse 
possession  of  another.  In  such  a  case  the  wife  has  but  a 
mere  chose  in  action,  which  does  not  vest  absolutely  in  the 
husband  upon  the  marriage.  1  Bish.  on  Married  Women, 
71.  This  chose  in  action,  however,  like  any  other,  becomes 
the  qualified  property  of  the  husband  upon  the  marriage, 
18 
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and  if,  as  in  the  present  case,  it  is  reduced  into  possession 
•during  the  coverture  the  title  to  it  relates  to  the  marriage 
and  not  to  the  time  of  its  actual  reduction  into  possession. 
Cy  Connor  v.  Harris^  mpra. 

The  objection  to  the  authority  of  the  Judge  to  determine 
the  case  under  the  agreement  of  counsel  after  the  adjourn- 
ment of  the  Couvt,  is  also  without  merit.  Ilarrell  v.  Peebles, 
79  N.  C,  26:  Shackleford  v.  Miller,  91  N.  C,  181.  And  we 
do  not  see  how,  under  the  circumstances,  his  Honor  could 
have  refused  to  proceed  to  judgment  unless  a  motion  had 
been  distinctly  made  (which  was  not  done)  for  a  reopening 
of  the  case  upon  the  ground  of  newly  discovered  testimony. 
This,  however,  would  have  been  purely  a  matter  of  <liscre- 
tion  and  not  reviewable  bv  this  Court,  unless  the  Court  had 
jexplicitly  declined  to  entertain  such  motion  on  the  ground 
of  a  want  of  power.     Rroum  v.  Mitchelly  102  N.  C,  347. 

In  conclusion,  we  will  observe  that  we  have  construed 
the  will  and  the  rights  of  the  husband  thereunder  accord- 
ing to  the  pri4\ciples  of  the  English  common  law  and 
et^uity,  as  expounded  by  the  decisions  of  this  Court  and 
other  authorities  whose  views  are  adopted  by  us.  These, 
in  the  absence  of  proof  that  a  different  law  or  construction 
of  the  law  prevails  in  Tennessee,  must  govern  this  case. 
Worrell  v.  Vinson,  5  Jones,  91 ;  Cade  v.  Davi^,  96  N.  C,  139. 
The  judgment  is  Affirmed. 


STATE  ex  i-el.  MARY  (WiGINS  v.  J.  T.  FLYTHE  et  al. 

Pract  ice — Pa  rtics — .4  ha  ten  lent — Supp  le^tien  ta  n/  Co  )hp  la  in  i — 

Disicretion  of  Judge. 

Where  two  of  several  plaintiffs  died  and,  there  being  no  personal  repre- 
sentative within  a  year  thereafter,  no  motion  was  made  to  con- 
tinue the  action  as  to  them,  but  the  cause   remained  ujion  the 
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docket  and  was  proceeded  with  by  the  remaining  plaintiff's,  wiiose 
rights  were  finally  determined,  and  the  defendants  did  not  apply 
to  have  the  action  abated  as  to  the  deceased  parties,  it  was  within 
the  discretion  of  the  presiding  Judge  to  allow  the  personal  repre- 
sentative of  such  deceased  parties  to  file  a  supplementary  com- 
])laint  and  prosecute  the  action,  his  motion  to  be  allowed  to  do  80 
*  having  been  made  Ixifore  the  final  judgment  was  rendered  in  the 
cause. 

This  Ai.'TioN  was  commenced  bv  summons  issued  March  9, 
1878,  returnable  to  Spring  Term,  1878,  of  Northampton 
Superior  Court,  in  the  name  of  the  State  of  North  (.'arolina 
on  the  rehition  of  Mary  L.  Coggins  and  husband,  K.  R. 
Coggins,  Thomas  C.  Ilarrits,  Martha  Harris  and  Addie 
Harris,  as  phiintiffs,  against  the  defendants. 

The  action  was  referred  to  R.  O.  Burton,  Esq.,  as  referee. 
After  several  hearings  before  said  referee,  and  before  he 
made  his  report,  Martha  A.  Harris  and  T.  C  Harris  died — 
the  former  in  1882  and  the  latter  in  1883 — and  it  was 
admitted  before  said  referee,  at  a  hearing  ou  the  27th  July, 
1886,  that  the  said  T.  (A  Harris  and  Martha  had  died 
intestate,  and  that  no  administrator  had  qualified  on  either 
of  their  estates.  T.  C.  Harris  becahie  of  age  June  9,  1875, 
and  Martha  A.  Harris  June  12,  1879.  The  referee  con- 
tinued to  take  evidence  after  the  death  of  Thomas  and 
Martha,  and  on  the  12th  day  of  December.  1888,  filed  his 
report  as  to  the  accounts  between  the  defendant  Flythe  and 
Mary  L.  Coggins,  and  Addie,  who  married  John  E.  Pi^pper 
pending  the  action,  but  did  not  state  the  account  between 
the  said  Flythe  and  his  wards,  Thomas  and  Martha  Harris. 
In  conse(juence  of  exceptions  to  said  report  sustained  the 
matters  between  Mary  L.  Coggins  and  Addie  Pepj)er  and 
defendants  were  referred  back  to  said  referee,  and  on  March 
22,  1890,  he  filed  his  second  report.  Exceptions  to  this 
report  were  heard  at  Spring  Term,  1892,  and  final  judg- 
ment was  rendered  as  between  tlie  defendants  and  Mary  L. 
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Coggins  and  Addie  Pe{)per  and  their  husbands.  From  this 
judgment  the  defendants  appealed,  and  the  said  Mary  L. 
Coggins  and  Addie  Pepper  and  their  husbands  appealed  to 
the  Supreme  Court  of  North  Carolina,  and  in  said  Court 
final  judgment  was  rendered  at  Fall  Term,  189*3,  as  between 
the  defendants  and  said  Mary  L.  Coggins  and  Addie  Pepper, 
and  said  judgments  are  still  unsatisfied.  Said  judgments 
were  certified  to  the  Court  below  prior  to  December  4, 1893. 
No  letters  of  administration  on  the  estate  of  either 
Thomas  or  Martha  Harris  were  taken  out  until  April  1, 
1893,  when  J.  A.  Burgwin  qualified  as  administrator  on 
the  estates  of  both  before  the  Clerk  of  said  Superior  Court, 
and  on  the  10th  day  of  April  he  filed  affidavit  to  that  effect 
in  the  cause;  and  at  the  August  Term,  1893,  he  made  a 
motion  in  oj)en  court,  the  counsel  for  defendants  being 
present,  to  be  allowed  to  be  made  parties  plaintiff  as  admin- 
istrator of  Thomas  C.  Harris  and  as  administrator  of  Mar- 
tha Harris,  and  the  motion  was  continued.  Owing  to  the 
sickness  of  Judge  Bynum  there  was  no  Fall  Term  of  said 
Superior  ( -ourt,  and  at  tlie  Special  Term,  December  6, 1893, 
the  motion  w^as  heard  before  Whitalcer,  J.  No  motion  had 
ever  been  made  upon  notice  to  the  parties  in  interest  to 
abate  the  action  as  to  said  Thomas  and  Martha  Harris. 
The  motion  was  resisted,  upon  the  ground  that  it  came  too 
late — after  the  death  of  Thomas  and  Martha  Harris,  and 
after  final  judgment  between  defendants  and  Mary  L.  (hog- 
gins and  Addie  Pepper  and  their  husbands.  The  motion 
was  allowed,  as  appears  by  the  judgment  of  record,  and 
defendants  appealed. 

Mr.  B.  B,  Peebles,  for  plaintiff. 

Mr.  Thomas  W.  Mason,  for  defendants  (appellants). 

Mac^Rae,  J.:  The  action  did  not  abate  upon  the  death  of 
the  two  plaintiffs,  Thomas  C.  and  ^fartha  A.  Harris.     The 
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cause  remained  upon  the  docket  and  was  proceeded  with 
at  the  instance  of  the  surviving  phiintitts,  whose  rights 
have  now  been  determined.  There  being  no  personal  rep- 
resentative of  the  deceased  plaintiffs,  no  motion  was  made 
within  a  vear  after  their  death  to  continue  the  action  as  to 
them.  It  was  within  the  power  of  the  defendants  at  any 
time  after  their  death  to  have  applied  to  the  Court  to  have 
the  action  abated  as  to  them  unless  proper  parties  were 
brought  in,  but  as  this  was  not  done  it  was  entirely  within 
the  discretion  of  the  presiding  Judge  to  allow  their  repre- 
sentative to  file  a  supplementary  complaint  and  prosecute 
the  action  upon  his  motion  to  that  effect,  made  before  the 
final  determination  of  the  cause.  The  Code^  §188 ;  Bag- 
garly  v.  Calvert,  70  N.  C,  688;  Moore  v.  Railroad,  74  N.  C, 
528.  Affirmed. 


W.  F.  GRUBBS  V.  CHARLES  STEVENSON. 

TVia/ — Evidence — Impeavh ing  Testimony. 

In  the  trial  of  a  material  issue  it  was  not  competent  to  show  by  the  plain- 
tiff, on  cross-examination,  that  at  a  previous  trial  the  same  issue  had 
Ijeen  found  against  him,  for  such  fact  could  not  impeach  the  wit- 
ness nor  throw  light  upon  the  pending  issue,  which  depended  upon 
the  facts  as  testified  to  on  the  trial  and  not  on  what  opinion  the 
former  jury  had  of  the  matter. 

OiviL  ACTION,  tried  at  August  Term,  189;i,  of  North- 
ampton Superior  Court,  before  Bryan,  J.,  and  a  jury,  in 
which  the  main  issue  was  wliether  the  rehition  of  landlord 
and  tenant  existed  between  the  parties. 

The  plaintiff,  after  testifying  that  he  had  rented  the  land 
to  the  defendant  and  had  made  advances  which  he  sought 
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by  tlie  action  to  collect,  was  asked  whether  on  a  former 
trial  of  the  action  the  (juestion  whether  he  was  landlord  of 
the  defendant  had  not  been  found  against  him,  to  which, 
after  the  overruling  of  his  objection,  he  answered  *'Yes." 
There  was  a  verdict  for  the  defendant,  and  from  the  judg- 
ment tliereon  plaintiff  a])peale(l. 

Mr.  /i.  B.  Peebles,  for  plaintitt' (appellant). 
Mr.  W.  IT.  Day,  for  defendant. 

Clahk,  J.:  The  defendant  asked  the  plaintiff,  who  was  a 
witness  in  his  own  behalf,  '^  if  the  (juestion  whether  he  was 
landlord  of  the  defendant  was  not  before  tried  in  this  action 
and  found  against  the  plaintiff,''  stating  that  the  purpose 
of  the  (|uestion  was  to  impeach  the  witness.  The  question 
was  admitted  over  the  plaintiff's  objection.  The  witness 
answered  yes.  The  plaintiff  exce[)ted.  We  fail  to  see  how 
tlie  fact  that  another  jurv  in  trvin<x  the  case  had  found  this 
fact  against  the  plaintifi* could  impeach  him.  Still  less  was  it 
competent  to  throw  liglit  upon  the  question  at  issue  whether 
the  relation  between  the  jdaintiff  and  defendant  had  been 
that  of  landlord  and  tenant.  That  depended  upon  what 
was  the  agreement  between  the  parties,  and  not  upon  the 
opinion  which  a  jury  in  a  former  trial  had  formed  in  regard 
to  it.  It  may  be  that  if  the  witness  had  answered  no,  the 
error  would  have  been  harmless  and  disregarded  on  that 
account.  But  he  answered  ves.  This  was  to  throw  into 
the  jury-box  the  weight  of  the  opinion  of  a  former  jury 
u[)on  the  matter*in  issue,  and  was  calculated  to  prejudice 
the  ])laintiff.  Error. 
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GEORGK  T.  DAVIS,  Executor,  et  al.  v.  JOHN  R.  WHITAKER  et  al. 
Constructive  Notice — Filing  Deed  for  Registration — Begistra- 

9 

tion — Failwre  of  Register  to  Index. 

1.  The  filing  of  a  deed  for  registratiou  is  in  itself  constructive  notice; 

and  hence, 

2.  The  failure  of  the  Register  of  Deeds  to  index  a  deed  which  has  actu- 

ally been  registered  cannot  impair  its  efficacy. 

Civil  action,  tried  before  Graves,  /.,  at  March  Term, 
1894,  of  Halifax  Superior  Court,  on  au  agreed  .statement 
of  facts  of  which  those  necessary  to  an  understanding  of 
the  decision  are  set  out  in  the  opinion  of  Cliief  Justice 
Shepherd. 

From  a  judgment  for  the  pUiintiffs  the  defendants  ap- 
pealed. 

Mr.  R.  0.  Burton,  for  plaintiff's. 

Mr.  J.  M.  Mullen,  for  defendants  (appelhints). 

Shephp:ri),  C.  J. :  The  only  question  presented  for  our 
consideration  is  wliether  the  deed  to  Spier  Whitaker,  trus- 
tee, was  properly  registered,  so  as  to  give  it  priority  over 
the  deed  executed  to  Dobie  ct  Co.  on  the. 28th  January, 
1890.  The  deed  to  Whitaker  w^as  duly  admitted  to  pro- 
bate on  the  15th  of  January,  188.*5,  and  ordered  to  be  reg- 
istered with  the  certificate  of  the  Clerk  of  the  Superior 
Court,  and  on  the  same  day,  together  witli  the  fee  for  its 
registration,  it  was  delivered  by  the  Clerk  to  the  Register 
of  Deeds,  who  made  thereon  the  following  indorsement: 
"  Received  and  recorded  January  lo,  1883,  in  Book  69,  at 
page  895."  The  deed  was  duly  registered  on  tliat  day, 
but  the  Register  of  Deeds  failed  to  index  the  same  either 
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in  the  book  in  which  it  is  registered  or  in  the  cross-index 
provided  by  section  3664  of  The  Code. 

It  is  laid  down  in  Jones  on  Mortgages  (Vol.  I,  sec.  553) 
that  "  The  general  policy  of  the  recording  acts  is  to  make 
the  filing  of  a  deed,  duly  executed  and  acknowledged,  with 
the  proper  officer,  constructive  notice  from  that  time;  and 
although  it  be  provided  that  the  Register  shall  make  an 
index  for  the  purpose  of  affording  a  correct  and  easy  refer- 
ence to  the  books  of  record  in  his  office,  the  index  is 
designed  not  for  the  protection  of  the  party  recording  his 
conveyance,  l)ut  for  the  convenience  of  those  searching  the 
records ;  and  instead  of  being  a  part  of  the  record  it  onh' 
shows  the  way  to  the  record.  It  is  in  no  wav  necessary 
that  a  convevance  shall  be  indexed  as  w^ell  as  recorded  in 
order  to  make  it  a  valid  notice." 

That  the  filing  of  the  deed  with  the  Uegistcr  had  the 
effect  of  registration  has  always  been  understood  to  be  the 
law  in  this  State,  and  such  very  clearly  has  been  the  con- 
struction put  by  this  Court  on  the  Act  of  1829,  which  now 
constitutes  section  3654  of  The  Code.  McKinnon  v.  McLain, 
2  Dev.  &  Bat.,  79;  Metis  v.  Briffht,  4  Dev.  &  Bat.,  173; 
Parker  v.  Scotty  64  N.  C,  118.  In  the  case  last  named  the 
Court  said:  *'The  deed  in  trust  was  delivered  to  the  Regis- 
ter for  registration  at  10  o'clock  a.  m.  on  the  20th  day  of 
December,  1866,  and  was  actually  registered  on  the  20th 
day  of  January,  1867,  as  appeal's  from  the  certificate  of  the 
Register.  In  contemphition  of  law  the  deed  in  trust  was 
duly  registere<l  from  the  time  of  its  delivery  to  the  Regis- 
ter, and  from  that  time  was  good  against  creditors."  The 
case  of  Moore  v.  Ragland,  74  N.  C,  343,  is  not  in  conflict 
with  this  well-established  doctrine,  as  it  appears  that  the 
mortgage  was  left  with  the  Register  with  directions  *'not  to 
register  the  same  until  he  sliould  l)e  thereafter  required  by 
the  plaintiff  to  do  so."  In  contemplation  of  law  the  mort- 
gage had  not  been  delivered  to  the  Register  for  registration. 
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In  some  of  the  States  such  effect  is  not  given  to  the  filing 
for  registration,  but  even  in  those  States,  with  but  one 
exception,  it  is  held,  says  Judge  Freeman,  '*that  a  deed 
properly  filed  and  copied  into  the  record  is  recorded  within 
the  meaning  of  the  registration  laws  and  imparts  notice  to 
subsequent  purchasers,  notwithstanding  the  failure  of  the 
recorder  to  properly  index  it,  and  that  the  index  is  no  part 
of  the  record."  See  note  to  G-reeii  v.  Garr'mgton,  91  Am. 
Dec,  109,  in  which  many  cases  are  cited  sustaining  the 
views  of  the  annotator. 

In  consideration  of  the  decisions  of  this  Court,  agreeing 
as  they  do  wnth  the  preponderance  of  authority  in  other 
jurisdictions,  we  do  not  feel  justified  in  departing  from  the 
doctrine  that  the  filing  for  registration  is  in  itself  con- 
structive notice;  and  if  this  be  so,  it  must  follow  that  the 
failure  of  the  Register  to  index  a  deed,  which  has  actually 
been  registered,  cannot  impair  its  efficacy. 

It  is  true  that  in  Dewey  v.  Sugg,  109  N.  C,  328,  it  was 
held  to  be  essential  to  a  judgment  fien  that  it  should  be 
properly  indexed,  but  the  decision  turned  upon  the  con- 
.struction  of  the  statute,  and  the  indexing  w^as  considered 
to  be  an  essential  element  to  the  creation  of  that  particular 
kind  of  lien.  A  judgment  must  be  actually  docketed  by  a 
compliance  with  all  the  statutory  requirements  before  it 
becomes  a  lien,  whereas,  as  we  have  seen,  a  registration  is 
valid  upon  the  mere  filing  for  registration. 

In  the  absence  of  more  explicit  legislation  we  cannot 
hold  that  the  statute  directing  the  indexing  of  deeds,  etc. 
{The  Code,  §»3664),  has  the  effect  of  repealing  the  existing 
law  as  declared  bv  this  Court.  Affirmed. 
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ALLEX  A.  SANDERS  v.  CYRl'S  THOMPSON  et  al. 

Certiorari — Prdctice — Docketing  Appeal — Non-payment  of 
Clerk^s  Fees  for  Sending  up  Transcript. 

1.  An  appellant,  instead  of  docketing  the  appeal  during  the  September 

Term  of  this  Court  (as  might  have  been  done,  the  appellee  not 
having  moved  to  docket  and  dismiss),  toward  the  latter  part  of  the 
Term  (December  16,  1893)  applied  for  a  certiorari  to  be  heard  on 
December  18th ;  the  required  time  of  notice  was  not  shortened  by 
the  Court  and  the  notice  itself  was  not  given  to  the  officer  for 
service  until  the  12th  January,  1894:  Held,  that  on  account  of  the 
laches  and  irregularity  of  petitioner  the  writ  will  not  be  issued, 

2.  The  Clerk  of  the  Court  below  is  entitled  to  receive  his  fees  before 

being  required  to  send  up  a  transcript  on  appeal,  and,  therefore, 
a  writ  ef  cfrtiorari  will  be  refused  where  it  appears  from  the 
affidavit  of  the  Clerk  that  the  transcript  was  not  sent  up  because 
the  appellant  failed,  after  repeated  demands,  to  pay  the  fees,  and 
in  his  reply  to  the  answer  setting  forth  the  Clerk *s  affidavit  the 
petitioner  did  not  tender  the  fees. 

:i  Wherfe  an  application  for  certiorari  states  that  the  papers  asked  to  be 
sent  up  were  lost,  but  does  not  aver  that  steps  have  been  taken  to 
supply  them,  the  writ  will  not  issue. 

This  was  a  pktitiun  of  the  plaintiff  for  an  order  direct- 
ing a  writ  of  ceiiiorari  to  issue  to  bring  up  an  appeal. 

Mesi^rs.  F.  M.  Sinimomi  and  T.  B.  Woniack,  for  plaintiff  (j)eti- 
tioner). 

Messrs.  Battle  &  Mordecai,  for  defendants^. 

C'lakk,  J. :  Tliis  cause  having  been  tried  below  at  Spring 
Term,  1898,  the  appeal  should  have  been  docketed  in  this 
Court  before  the  jHTusal  of  the  district  to  which  it  belonged 
at  Fall  Term.  It  is  true  that  as  the  appellee  did  not  move 
to  docket  and  dismiss,  the  appeal  could  have  been  docketed 
at  any  time  during  said  Fall  Term  (113  N.  C).    But  instead 
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of  so  docketing  the  appeal  the  appellant,  on  December  16, 
1893,  near  the  end  of  the  Term,  applied  for  a  certioran,  the 
motion  reciting  that  the  petition  was  to  be  heard  on  Decem- 
ber 18th.  Ten  days'  notice  was  not  given  as  required  by 
Rule  43,  nor  was  the  time  shortened  bv  the  Court.  The 
petitioner's  counsel  himself  fixed  the  time  at  two  days,  and 
December  18,  1893,  as  the  day  the  motion  was  to  be  heard, 
but  did  not  place  the  notice  in  an  officer's  hands  for  service 
till  January  12,  1894.  Such  laches  and  irregularity  do  not 
entitle  the  petitioner  to  the  benefit  of  a  certioran^  which 
should  be  asked  for  in  apt  time  and  upon  due  notice. 

Apart  from  this  the  application  is  resisted  on  the  affidavit 
of  the  Clerk  that  the  transcript  was  not  sent  up  because  he 
repeatedly  demanded  his  fees  for  the  same  and  the  appel- 
lant failed  to  pay  them.  This  the  Clerk  was  entitled,  to 
demand  (Andrews  v.  Whisnanty  83  N.  C.,  446;  Bailey  v. 
Bromn,  105  N.  C,  127),  except  in  criminal  actions  (State  v. 
Nash,  109  N.  C,  822).  The  j)etitioner's  counsel,  in  reply, 
does  not  deny  this  bevond  saving  he  does  not  recollect  the 
fees  being  demanded,  but  though  put  on  notice  by  the 
answer  he  still  does  not  tender  the  fees  for  the  transcript. 
It  would  be  an  anomaly  if  the  transcript  could  be  brought 
up  by  certiorari  without  tender  or  payment  of  the  fees  there- 
for when  the  appeal  could  not  be  brought  up  direct  with- 
out such  payment  or  tender.  The  petitioner  furthermore 
avers  that  the  papers  iji  the  cause  have  been  lost  or  destroyed, 
but  does  not  aver  or  show  any  steps  taken  below  to  supply 
them.  As  was  said  in  Peebles  v.  Braswell,  107  X.  C,  68, 
"it  would  be  a  vain  thing  to  send  a  certioraH  down  for 
papers  which  are  not  in  the  office  and  to  supply  which  no 
steps  have  been  taken."  The  petitioner  has  not  shown 
proper  diligence  nor  proceeded  in  the  i)roper  mode  to  be 
entitled  to  a  certiorari.  The  application  was  made  at  almo.st 
the  latest  possible  moment,  ten  days'  notice  was  not  given, 
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nor  was  any  notice  served  before  the  day  mentioned  in  the 
notice,  December  18th.  The  papers  asked  to  be  sent  up  are 
averred  by  the  petitioner  to  be  non-existent  and  no  steps 
are  taken  to  supply  them,  and  the  fees  for  the  transcript  are 
not  paid  or  tendered,  though  the  answer  to  the  petition 
shows  that  thev  were  demanded  bv  the  officer,  as  he  had  a 
right  to  do.  Petition  Denied. 


T.  W.  CARR  AND  WIFE  v.  0.  W.  DAIL  et  al. 

Mortgage — Mortgagor  in  Possession — Right  of  Mortgagee  to 
Crops — Priority  of  Agricultural  Lien. 

Where  a  mortgapor  was  allowed  to  remain  in  possession  and  during  such 
possession  executed  an  agricultural  lien  under  which  he  obtained 
advances  in  aid  of  the  cultivation  of  the  crop;  and  uix>n  a  suit 
for  foreclosure  the  lands  and  rents  were  put  into  the  hands  of  a 
receiver:  Held,  that,  although  the  agricultural  lien  was  improperly 
registered,  it  was  good  as  between  the  lienee  and  mortgagor,  and 
that  equity  would  not  subject  the  rents  in  the  hands  of  the  receiver 
to  the  payment  of  the  mortgage  indebtedness,  except  in  subordina- 
tion to  the  claim  of  such  lienee,  to  be  reimbursed  to  the  extent  of 
the  advances  made  in  aid  of  cultivation  of  the  crops  up  to  the  time 
of  the  sequestration. 

(Syllabus  by  SiiEPirERO,  C.  J.). 

Civil  action,  heard  before  Bryan,  J.,  at  November  Term, 
1893,  of  Greene  Superior  Court,  upon  an  agreed  statement 
of  facts,  of  which  a  sufficient  synopsis  is  given  in  the  opin- 
ion of  Chief  Justice  Shepherd. 

The  interpleader,  Parker,  who  claimed  a  lien  for  advances 
to  the  mortgagor  while  in  possession,  but  whose  mortgage 
was  impro[)erly  registered,  appealed   from  the  judgment 
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declaring   his  mortgage   invalid  as   against  the  plaintiff 
mortgagee. 

Mr.  George  M.  Lihdsay,  for  plaintiffs. 

Mr.  T.  ('.  Wooien,  for  defendants  (appellants). 

Shepherd,  C.  J. :  In  the  case  of  Killehreiv  v.  HineSy  104 
X.  C,  182,  we  had  occasion  to  discuss  at  some  length  the 
rights  of  a  mortgagee  to  the  crops  cultivated  by  a  mortgagor 
in  possession.  We  then  declared,  in  accordance  with  well- 
settled  principles,  that  a  mortgagor  in  possession  is  the 
owner  of  the  crops;  that  the  mortgagee  has  no  legal  prop- 
erty rights  therein,  and  that  even  when  he  enters  he  holds 
them  as  a  mere  incident  to  his  right  to  the  possession  of 
the  land.  In  such  a  case  he  is  held  to  a  strict  account  aud 
the  crops  are  only  chargeable  in  equity  with  the  mortgage 
indebtedness  when  the  land  is  insufficient  in  value  to  dis- 
charge it.  "  Equity  makes  the  mortgage,  as  between  the 
mortgagor  and  mortgagee,  a  charge  upon  the  rents  and 
profits  whenever  the  mortgagor  is  insolvent  and  the  securitj^ 
is  inadequate.  In  this  respect  it  is  said  by  some  authori- 
ties that  *the  land  with  all  its  produce'  is  regarded  as  a 
security  for  the  mortgage  debt,  as  between  the  mortgagor 
and  mortgagee,  and  where  the  security  of  the  land  is  haz- 
ardous or  already  insufficient,  a  receiver  may  be  appointed 
for  the  purpose  of  subjecting  the  rents  and  profits  of  the 
mortgaged  land,  thus  charging  the  produce  with  an  equity, 
though  up  to  the  time  of  sequestration  there  was  no  lien 
upon  it.''  It  was  also  stated  in  the  opinion  that  though 
the  products  might  be  so  subjected  they  could  not  be  said  to 
be  encumbered  so  as  to  give  a  preference  to  a  mortgagee  as 
against  another  creditor  who  had  previously  obtained  an 
express  lien  upon  the  same.  We  further  observed  that 
"  even  after  entry  or  sequestration,  where  the  mortgagor 
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has  been  permitted  to  remain  in  possession  and  cultivate 
the  soil,  the  lien  for  advances  in  aid  of  the  cultivation  of 
the  crops  must  prevail.  We  put  this  on  the  ground  that 
this  implied  agreement  to  remain  in  possession  must  be  pre- 
sumed to  have  been  made  with  reference  to  the  general 
law,  and  it  provides  that  the  agricultural  lien  shall  be 
superior  to  all  others,  except  that  of  the  landlord.  Another 
reason  is  that  equity  will  not  charge  the  crops  so  as  to 
defeat  the  superior  equity  of  the  lienee,  who  has  borne  the 
expense  of  their  cultivation  and  production.  To  hold  that 
under  such  circumstances  the  mortgagee  may  enter  and 
appropriate  to  his  exclusive  use  the  entire  crop  would  be 
dealing  a  fatal  blow  to  a  numerous  class  of  agriculturists 
in  this  State,  many  of  whom  are  so  unfortunate  as  to  have 
their  lands  encumbered  by  mortgages." 

Applying  these  principles  to  the  case  before  us,  we  are  of 
the  opinion  tliat  there  was  error  on  the  part  of  the  (^ourt 
in  ruling  that  the  interpleader,  Parker,  was  entitled  to  no 
relief.  It  does  not  appear  that  there  were  any  proceedings 
to  foreclose,  as  to  the  land  on  which  this  crop  was  culti- 
vated, until  the  27th  of  March,  1893 ;  nor  does  it  appear  that 
the  crops  were  then  sought  to  be  sequestered.  The  mort- 
gagor, therefore,  up  to  the  time  of  the  entry  of  the  mort- 
gagee, was  occupying  the  land  under  an  implied  agreement 
that  he  might  cultivate  it  for  that  year,  and  in  pursuance 
thereof  liad  obtained  supplies  from  Parker,  and  had  pre- 
sumablv  at  the  time  of  the  entrv  actuallv  planted  the 
crops.  It  may  be  true  that  this  implied  agreement  might 
be  revoked  as  between  the  mortgagor  and  mortgagee,  but 
until  this  was  done  by  entry  or  proceedings  to  sequester, 
Parker  had  a  right  to  deal  with  the  mortgagor  as  one  enti- 
tled to  the  possession  of  the  land,  at  least  to  the  extent  of 
being  protected  by  way  of  his  agricultural  lien  for  the 
amount  of  the  advances  already  made.     The  mortgage  of 
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Parker,  according  to  the  facts  agreed,  was  executed  in  Janu- 
ary, 1893,  for  the  purpose  of  securing  such  advances,  and, 
although  improperly  registered,  was  an  effectual  lien 
between  the  parties.  The  decree  permitting  the  entry  of  the 
mortgagee  was  modified  in  a  few  weeks  after  it  was  made, 
and  the  land  and  its  future  products  were  put  into  the 
hands  of  receivers,  who  are  now  in  possession  of  the  rents, 
awaiting  the  direction  of  the  Court.  During  his  brief 
period  of  possession  it  does  not  appear  that  the  mortgagee 
made  anv  advances  whatever,  and  all  that  he  did,  so  far 
as  the  re<:ord  discloses,  was  to  adopt  tlie  tenants  in  posses- 
sion as  his  own.  He  now  prays  the  Court  to  turn  over  to 
him  all  of  the  said  rents  without  paying  to  the  said  Parker 
the  advances  made  by  him  in  aid  of  their  production. 
Nothing  but  some  express  provision  of  law  can  authorize 
the  Court  to  give  its  sanction  to  so  inequitable  a  result,  and 
we  are  glad  to  say  that  we  have  found  nothing  in  our  decis- 
ions or  statutes  which  deprives  the  interpleader  of  his  right 
to  be  reiml)ursed  for  advances  made  during  the  posses.sion 
of  the  mortgagor. 

As  the  ca.'^e  now  stands,  in  view  of  the  modification  of 
the  decree  of  the  Court  putting  the  possession  of  the  land 
and  the  croi>s  into  the  hands  of  the  receivers,  we  cannot 
regard  the  possession  of  the  tenants,  as  against  the  inter- 
pleader Parker,  as  the  possession  of  the  mortgagee,  and  the 
j)resent  action  must  therefore  be  considered  as  a  proceeding 
on  the  ))art  of  the  mortgagee  to.  charge  the  said  rents  with 
an  equitable  lien,  the  proceeds  of  the  land  having  been 
found  insufficient  to  discharge  the  mortgage  indebtedness. 
In  other  words,  he  prays  the  equitable  aid  of  the  Court  to 
place  him  in  the  same  position  which  he  would  have  occu- 
pied had  he  been  in  the  pos.session  of  the  land  at  the  time  of 
the  maturity  of  the  crops  and  had  thereby  accjuired  the 
actual  po.s.session  of  the  latter.     The  question  is,  Shall  this 
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be  done  to  the  prejudice  of  Parker's  claim,  to  be  reimburseil 
the  amount  advanced  by  him  while  the  mortgagor  was  in 
possession?  As  we  have  said,  Parker  now  has  an  effectual 
lien  as  against  the  mortgagor.  The  mortgagee  has  no  lien 
whatever,  and  w^e  do  not  see  how  the  Court  can  create  a  lien 
in  his  favor  as  against  Parker  without  contravening  one  of 
the  fundamental  principles  of  our  jurisprudence  embodied 
in  the  maxim  **that  he  who  seeks  equity  must  do  equity." 
Even  had  the  mortgagee  been  permitted  to  remain  in  pos- 
session it  would  be  questionable  whether  he  could  defeat 
the  rights  of  Parker,  but  where,  as  in  this  case,  he  neither 
has  the  possession  of  the  land  nor  crops,  and  is  seeking 
equitable  relief,  we  think  it  very  clear  that  his  relief  must 
be  subordinated  to  the  superior  claim  of  the  said  inter- 
pleader. Had  the  agricultural  lien  been  registered  there 
can  be  no  doubt  as  to  Parker  being  entitled  to  relief  (Acts 
1889,  ch.  476),  and  for  the  reasons  given  the  want  of  regis- 
tration, under  the  peculiar  circumstances  of  this  case,  can- 
not, as  against  the  mortgagee,  change  the  result. 

The  case  of  Spndll  v.  Arrington,  109  N.  C,  192,  cited  by 
plaintiffs'  counsel,  is  easily  distinguishable  from  this  in 
that  the  entry  was  made  by  a  purchaser  under  a  decree  of 
foreclosure,  there  was  a  change  of  possession,  and  further- 
more the  Act  of  1889  w-as  enacted  after  the  execution  of 
the  agricultural  lien,  and  therefore  inapplicable. 

The  judgment  must  be  reversed  and  the  rights  of  the 
parties  adjusted  according  to  the  principles  declared  in  this 
opinion.  Reversed. 
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W.  T.  WORTHINliTON  et  al.  v.  SIMON  C^OWARD  et  al. 

Drainage  of  Lotvlands — Report  of  Commissioners — Power  of 
Clerk  to  Hear  Testimony  or  Re-refer  to  Commissioners — Dis- 
cretion of  Judge. 

1.  Chapter  25'?,  Acts  of  1885),  concerning  the  drainage  of  lowlands,  does 

not  expressly  repeal  section  125)8  of  The  Code  providing  for  the 
duty  of  connnissioners,  but  leaves  in  operation  such  of  the  pro- 
visions as  are  not  repugnant  to  such  Act  of  1889. 

2.  T'pon  the  hearing  of  the  report  of  commissioners  appointed  to  lay  off 

a  ditch  for  draining  lowlands  it  was  error  in  the  Clerk  to  refuse 
to  hear  witnesses  offered  by  parties  excepting  to  the  report,  on 
the  ground  that  he  could  not  legally  do  so. 

3.  On  appeal  from  the  judgment  of  the  Clerk  upon  the  report  of  com- 

missioners appointed  to  lay  off  ditch  for  drainage  of  lowlands  the 
Judge  could  set  aside  the  report  either  for  cause  or  in  his  discre- 
tion, if,  in  his  opinion,  the  ends  of  justice  could  be  subserved  by 
that  course. 

This  was  a  special  proceeding,  before  John  \V.  Blount, 
Clerk  of  the  Superior  Court  of  Greene  County,  for  drain- 
age of  lowlands. 

Upon  the  coming  in  of  the  report  of  the  committee 
appointed  and  sworn  to  lay  off  said  ditch  or  canal  John 
Patrick,  (latling  Ormond,  L.  G.  Rouse,  Calvin  Allen  and 
Simon  Coward  excepted  to  the  report  of  the  committee. 
But  upon  the  hearing  before  the  Clerk,  on  the  loth  day 
of  September,  1893,  the  Clerk  overruled  these  exceptions 
and  entered  the  following  order  or  judgment: 

*'This  cause  coming  on  to  be  heard  upon  the  rei)ort  of 
the  committee  and  the  exceptions  thereto  filed  by  the  fol- 
lowing parties  to  this  proceeding,  viz.,  John  Patrick,  Gat- 
ling  Ormond,  L.  G.  Kouse,  Calvin  Allen  and  Simon  Coward, 
who  objected  to  the  confirmation  of  the  report,  the  said 
IJ) 
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parties  so  objecting  offer  to  prove  to  the  Court,  by  sworn 

* 

testimony^  the  facts  set  forth  in  their  written  exceptions  as 
ground  for  setting  aside  the  report.  The  Court,  being  of 
opinion  that  it  cannot  legally  hear  the  proof  and  testimony 
so  offered,  it  being  solely  a  matter  for  the  committee,  refuses 
to  hear  the  same  and  finds  that  there  is  sufficient  matter 
found  by  said  committee  to  enable  the  Court  to  i)roceed  to 
judgment.  Thereupon  it  is  adjudged  that  the  exceptions 
aforesaid  be  overruled  and  that  the  said  report  be  and  is  in 
all  respects  confirmed.  It  is  further  ordered  and  adjudged 
that  the  ditch  mentioned  in  the  petition  and  laid  off  by  the 
said  committee  be  dug  and  made  as  recommended  by  said 
committee.  John  \V.  Blount, 

"  Clerk  Superior  Court/' 

To  the  foregoing  judgment  John  Patrick,  GatlingOrmond, 
L.  G.  Rouse,  Calvin  Allen  and  Simon  Coward  excepted,  and 
asked  for  an  appeal  to  the  Judge  holding  the  Superior 
Courts  of  this  district. 

Upon  the  hearing  before  ^ryau,  J.,  at  November  Term, 
1893,  of  the  Superior  Court  of  Greene  County,  of  the 
appeal  from  the  judgment  of  the  Clerk,  his  Honor  reversed 
the  judgment  of  the  Clerk  and  remanded  the  cause  to  the 
Clerk  for  further  proceeding;  to  which  judgment  and 
ruling  the  plaintiffs  W.  T.  Worthington  and  all  other  par- 
ties to  this  proceeding,  save  John  Patrick,  Gatling  Ormond, 
L.  G.  House,  Calvin  Allen  and  Simon  Coward,  excepted  and 
appealed. 

}fr.  George  M.  Limhay,  for  plaintiffs  (appellants). 
Mr.  Simft  Galloway,  for  defendants. 

AvKKY,  J.:  The  late  statute  (Laws  1«89,  ch.  2')3)  does 
not  in  terms  repeal   section    1298  of  The  Code,  and  there- 
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fore  loaves  in  operation  «uch  of  its  provisions  as  are  not 
repugnant  to  the  subsetjuent  enactment.  The  Clerk,  upon 
the  hearing  of  the  report  of  the  commissioners  appointed 
to  lay  off  the  ditch  described  in  the  petition,  on  exceptions 
filed  thereto  by  four  of  tlie  j)etitioners,  declined  to  hear 
evidence  ottered  by  said  parties  on  the  ground  that  he  could 
not  **  legally  hear  the  proof  and  testimony  so  offered,  it 
being  a  matter  for  the  committee,"  and  that  there  was 
sufficient  matter  found  bv  said  committee  to  enable  the 
Court  to  proceed  to  judgment.  It  seems  to  us  that  this 
report  is  to  be  treated,  for  some  purposes  at  least,  just  as 
that  of  a  referee  made  to  the  Superior  Court  would  be. 
Railroful  v.  PhillipH,  78  N.  C.,  50;  Railroad  v.  Parker,  105 
X.  (.'.,  249.  But,  in  any  view  of  the  question,  the  Judge 
had  the  same  power  as  if  the  report  had  been  submitted 
directly  to  him,  and  might,  without  explicit  authority  con- 
ferred bv  the  statute,  set  it  aside  either  in  his  discretion  or 
for  cause.  Skinner  v.  Carter,  108  N.  C,  108;  Biushee  v. 
Surles,  79  N.  C,  51.  The  report  being  submitted  directly 
to  the  Clerk,  acting  for  the  Court,  he  had  the  iK)wer  to 
re-refer  the  matter  to  connnissioners  for  a  fuller  rej)ort,  upon 
the  ground  that  it  was  in  his  opinion  not  sufficiently  full 
as  to  the  dimensions  of  the  ditch,  the  benefits  to  the  par- 
ties, or  the  area  of  drainage  to  enable  him  to  pass  upon  the 
objections  to  it  intelligently.  lie  might,  in  the  exe^rcise  of 
a  sound  discretion,  have  heard  or  declined  to  hear  affidavits 
or  evidence  offered  only  for  his  own  enlightenment,  but  it 
was  error  to  refuse  to  hear  the  witnesses  on  the  ground 
that  he  was  not  authorized  bv  law  to  do  .so.  Ilane.'i  v.  Rail- 
road,  109  N.  C,  492;  Skinner  v.  Carter,  anpra.  Having 
waived  all  claim,  if  any  existed,  to  a  trial  by  jury  when 
no  objection  was  made  to  the  appointment  of  commission- 
ers, the  parties  whose  lands  were  condemned  had  a  right 
to  appeal  to  the  discretion  of  the  Clerk  first,  and   then  of 
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tlio  Jiid^e,  either  without  examination  of  witnesses,  on  the 
ground  that  the  report  should  have  set  forth  more  fully 
the  facts  in  order  to  an  intelligent  exercise  of  the  discre- 
tionary power,  or,  after  hearing  testimony  or  attidavits,  to 
have  the  report  set  aside  and  the  matter  in  controversy 
re-referred  to  the  commissioners.  The  express  power  given 
in  the  statute  in  reference  to  condemning  land  for  the  use 
of  railroad  com[)anies  is  merely  declaratory  of  the  right 
that  already  existe<l.  Railroad  v.  Phillips,  supra;  iShinncr 
v.  (Uirter,  supra. 

For  the  reasons  given  we  think  that  the  Judge  had  the 
pow4»r  to  revers(^  the  judgment  of  the  CUerk  because  of  the 
erroneous  view  of  the  law  upon  which  the  latter  acted,  or 
in  the  exercise  of  a  sound  discretion,  if  in  his  o})inion  the 
ends  of  justice  recjuired  that  coui-se  to  be  pursued. 

No  Error. 


THOMAS  MOORK  v.  J.  T.  ^VGG,  Tax-collector. 

Arrears  of  Ihjrs — MorUjagee — Purchaser  Without  Xotice — 

Foreclosure  Sale. 

The  Act  of  1891,  c\i.  391,  authorizing  the  sale  of  land  for  taxe^  in 
arrearH  for  the  years  1881  to  1886,  inclusive,  provided  that  such 
sale  should  not  affect  purchasers  of  land  who  had  no  notice  of 
such  unpaid  taxes.;  M.,  the  assignee  of  a  mortgage  on  land,  had, 
at  the  time  of  the  transfer  to  him,  no  notice  that  there  were  any 
unpaid  taxes  due  on  the  mortgaged  land,  Imt  at  the  time  and 
j)rior  to  the  sale  of  the  land  under  foreclosure*  proceedings  at  which 
he  bought  he  had  such  notice:  Held,  that,  as  the  title  acquired  at 
a  foreclosure  sale  relates  back  to  the  date  of  the  execution  of  the 
mortg{ige,  the  land  was  not  liable  for  taxes  assessed  against  it 
before  the  dat<»  of  the  mortgage. 
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This  WHS  an  action  by  plaiu tiff  against  J.  T.  Sugg,  Tax- 
collector  of  (ireeue  coiintv,  to  sustain  the  sale  of  land  for 
taxes.  The  referee  to  whom  the  case  was  sent  by  the 
Court  below  found,  as  a  matter  of  fact,  that  the  plaintiff,  in 
1889,  purchased  certain  land  at  a  foreclosure  of  mortgages 
which  had  been  assigned  to  him,  and  that  at  the  time  of 
the  execution  or  assignment  to  him  he  had  no  notice  that 
there  were  any  unpaid  taxes  due  on  the  land  for  the  years 
1881  to  1886,  inclusive,  but  that  prior  to  the  foreclosure 
siile  at  which  he  purchased  he  liad  notice  that  there  was  a 
claim  for  such  taxes. 

The  referee's  conclusions  of  law  and  the  excei)tions  to 
the  same  are  set  out  in  the  o[)inion  of  Associate  Justice 
lirRWELL.  From  a  judgment  of  Bri/auy  J.,  at  November 
Term,  189;3,  of  (fUEENE  Superior  Court,  overruling  the 
exceptions  of  defendani  to  the  referee's  report,  the  defend- 
ant appealed. 

Me^rs.  T.  (\  Wootcn  and  L.  F.  Morrill,  for  plaintiff. 
Mr.  G.  M.  Lindmy,  for  defendant  (appellant). 

HiRWELL,  J. :  When  this  cause  was  here  on  a  former 
appeal  (112  N.  ('.,  23*3)  it  was  declared  that  the  injunction 
should  be  continued  in  force  till  the  hearing.  There  was 
afterw^ards  in  the  C'ourt  below  an  order  of  reference,  and  the 
referee,  having  found  certiiin  facts,  drew  from  then)  the  fol- 
lowing conclusions  of  law:  *'That  the  plaintiff,  Thomas 
Moore,  is  a  purchaser  for  value  of  the  lands  conveyed  in 
mortgages  herein  referred  to;  that  having  no  notice  at  the 
time  of  the  execution  of  the  mortgages,  or  at  the  time  of 
the  transfer  of  the  same  to  him,  that  anv  taxes  were  due 
thereon,  the  .said  lands  are  not  liable  for  said  taxes." 

To  the  report  of  the  referee  the  defendant  filed  the  fol- 
lowing exceptions : 
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*'-l.  That  the  referee  erred  in  l)is  first  eonchision  of  law 
in  holding  that  the  |)hiintitf  was  a  purehaser  for  vahie  of 
tlio  lands  eonveyed  in  the  mortgages  set  out  in  the  findings 
of  fact  from  and  at  the  time  of  the  execution  of  the  said 
mortgages,  whereas  he  should  have  held  that  the  plain- 
tiff was  a  purchaser  only  from  the  time  of  the  sale  of  said 
lands  hy  the  commissioner  under  the  foreclosure  proceed- 
ings set  out  in  the  findings  of  fact. 

**2.  That  the  referee  erretl  in  his  second  conclusion  of 
law  in  that  he  holds  'that  having  no  notice  at  the  time  of 
the  execution  of  the  mortgages,  or  at  time  of  the  transfer 
of  the  same  to  him,  that  anv  taxes  were  due  thereon,  the 
said  lands  are  not  liahle  for  said  taxes,  whereas  that 
halving  found  as  a  fact  that  on  April  9,  1888,  the  plaintiff 
h^d  notice  that  Luby  Harper,  ex-Sheritf,  claimed  the  unpaid 
taxes  to  he  due  bv  John  Murnhv,  which  is  claimed  in  this 
action,  and  having  found  as  a  fact  that  the  plaintiff  has 
j)urchased  the  property  levied  upon  for  said  taxes  at  a 
judicial  sale  to  foreclose  said  mortgages  since  the  9th  day 
of  April,  1888,  the  referee  should  have  held  as  a  conclusion 
of  law  that  said  lauds  were  liable  for  said  taxes  and  that 
the  injunction  be  dissolved." 

The  Act  (chapter  891  of  Laws  1891)  under  which  the 
defendant  tax-collector  is  attemj)ting  to  sell  the  plaintiff's 
land  for  arrears  of  tjixes  for  the  years  1881  to  1886,  pro- 
vides (hat  it  *^shall  not  affect  purchasers  without  notice.'' 
AVhile  it  is  true  that  the  plaintiff's  title  to  the  lands  is  that 
niade  to  him  since  April  9,  1888,  by  the  commissioner  who 
W'iis  appointed  to  sell  and  make  title  under  an  order  made 
in  a  suit  to  foreclose  certain  mortgages,  that  title,  for  all 
j)urpcses  of  j)rotecti()n  to  the  plaintiff*  against  liens  on  the 
land,  relates  back  to  the  dates  of  the  mortgages.  Jones  on 
Mortgages,  section  10 ')4.  The  njortgagees  were  purchasers 
for  value.      Ilrrm  v.  Lochhart,  93  N.  (\,  191,  and  cases  there 
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citefl.  A  purchaser  at  a  foreclosuro  sale  gets  the  legal 
title  of  the  mortgagee  clear  of  the  equity  of  the  mortgagor. 
If  the  mortgagee  was  a  purchaeer  for  value  without  notice 
so  must  also  be  the  purchaser  at  the  foreclosure  sale,  the 
latter  having  succeeded  to  all  the  rights  of  the  former. 

It  follows  that  the  fact  that,  after  the  execution  of  the 
mortgages  and  prior  to  the  foreclosure  sale,  the  plaintiffs 
had  notice  that  the  arrears  of  taxes  on  the  property,  assessed 
before  the  existence  of  the  mortgages,  had  not  been  paid, 
cannot  have  the  effect  of  imposing  on  the  lands  in  his  hands 
the  burden  of  these  taxes,  from  which  burden  thev  had 
been  freed  when  they  were  conveyed  by  the  mortgagor  to 
the  purchaser  for  value  without  notice. 

There  was  no  ernor  in  the  overruling  of  defendant's 
exceptions.  Affirmed. 


SIMEON  WOOTEX  v.  .1.  T.  SUCfti,  Tax-i-oUector. 

Lien  for  Taxes  on  Land  Mortgaged  before  Taxes  Asse^^sed — Pur- 
chaser (it  Foreclosure  Sale  Without  Notice. 

1.  It  is  incumbent  on  a  mortgagee  to  see  to  it  that  the  land  mortgaged 

is  listed  for  taxes  and  that  the  taxes  be  paid. 

2.  I^nd  sold  on  the  foreclosure  of  a  mortgage  is  liable-for  taxes  assessed 

after  the  execution  of  the  mortgage. 

Civil  .vctiox  to  restrain  the  defendant,  who  was  Tax- 
collector  of  Greene  county,  for  the  collection  of  arrears  of 
taxes  for  certain  yeai*s,  from  selling  land  which  plaintiff 
had  bought  on  tlie  foreclosure  of  a  mortgage  held  by  him, 
heard  on  exceptions  to  referee's  report  before  Bryau,  J.,  at 
Spring  Term  of  (jREENE  Superior  Court. 
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The  facts  proved  by  the  referee  (F.  A.  Woodard,  Esq.) 
were  substantially  as  follows  : 

That  on  the  M  of  April,  188;],  William  I.  Wooten  and 
wife  executed  to  the  plaintiff,  Simeon  Wooten,  a  mortgage 
uj)on  one  tract  of  land,  situated  in  Greene  county,  to  secure 
two  notes  of  J5,000  each,  and  at  a  sale  made  by  a  commis- 
sion appointed  by  the  Court  in  foreclosure  proceedings,  on 
Deceral)er  1,  1891,  the  plaintiff  bought  and  received  a  deed 
for  the  land ;  that  for  the  year  1884,  the  said  William  I. 
Wooten  being  in  the  possession  of  said  real  estate,  listed 
the  same  for  taxation,  and  the  amount  of  tax  assessed 
against  stiid  real  estate  and  other  property  owned  by  said 
W^illiam  I.  W^ooten  for  the  year  1884  was  $58.17,  and  that 
no  part  of  said  tax  has  ever  been  paid ;  that  at  the  time 
of  the  sale  of  said  real  estate  by  the  commissioner,  under 
said  decree  of  foreclosure,  the  said  Simeon  Wooten  had 
notice  that  Sheriff  Harper,  who  was  Sheriff*  in  1 884,  claimed 
that  the  said  William  I.  W'ooten  owed  some  back  taxes; 
that  the  defendant,  James  T.  Sugg,  was  duly  appointed  Tax- 
collector  under  the  Act  of  the  General  Assembly  of  North 
Carolina,  chapter  3  of  the  Laws  of  1891,  and  levied  ujmn 
the  land  described  in  said  mortgage. 

Upon  the  foregoing  facts  the  referee  found  as  conclusions 
of  law  that  the  plaintiff  Simeon  Wooten  was  a  purchaser 
for  value  of  the  land  conveyed  in  said  mortgage;  that 
having  no  notice  at  the  time  of  the  execution  of  the  mort- 
gage to  him  that  any  taxes  were  due  thereon,  the  said  land 
was  not  liable  for  said  taxes. 

The  defendant,  J.  T.  Sugg,  Tax-collector,  excepted  to 
the  report  of  the  referee,  upon  the  ground  that  the  referee 
erred  in  his  first  conclusion  of  law  in  holding  that  the 
|)laintiff,  Simeon  Wooten,  was  a  purchaser  for  value  of  the 
land  conveyed  in  said  mortgage,  whereas  the  referee  should 
have  held  that  the  plaintiff  was  a  purchaser  of  said  land 
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from  the  time  of  the  sale  bv  the  commissioner,  and  not  a 
purchaser  from  the  date  of  the  execution  of  said  mortgage ; 
also  that  the  referee  erred  in  his  second  conclusion  of  law 
in  finding  ''that  having  no  notice  at  the  time  of  the  execu- 
tion of  the  mortgage  to  him  that  any  taxes  wore  due  on 
said  land,  the  plaintiff  was  not  liable  for  said  taxes,'' 
whereas  he  should  have  held  that  the  taxes  claimed  bv 
defendant  having  been  levied  upon  said  land  since  the 
execution  of  said  mortgage,  to-wit,  for  the  year  1884  (see 
fourth  finding  of  fact),  and  having  found  as  a  fact  that  the 
plaintiff  had  notice  of  said  taxes  being  due  before  he  pur- 
chased the  land  under  the  foreclosure  sale,  he  should  have 
held  that  said  lands  were  liable  for  said  taxes,  and  should 
have  directed  that  the  injunction  be  dissolved. 

The  exceptions  were  overruled,  and  defendant  appealed. 

Mr.  T.  C.  Wooten,  for  plaintiff* 

Mr.  George  M.  Lindsay,  for  defendant  (appellant). 

BuRWELL,  J.:  What  has  been  said  in  Moore  v.  iSugg,  at 
thit^  Term,  disposes  of  the  defendant's  first  exception.  In 
the  view  we  take  of  the  matter  involved  in  this  appeal 
that  exception  is  not  imj>ortant  here. 

There  was  error  in  overruling  his  second  exception. 
The  tax  which  the  defendant  insists  is  a  burden  on  the 
land  now  owned  by  the  plaintiff  was  assessed  against  that 
property  for  the  year  1884,  while  the  mortgage  under  fore- 
closure of  which  he  claims  title  was  made  to  him  in  1893. 
And  while  it  was  undoubtedly  the  duty  of  the  mortgagor 
in  possession  to  list  the  land  for  taxation  and  to  pay  to  the 
proper  officer  the  tax  levied  on  it  for  each  year,  it  was  also 
incumbent  on  tlie  mortgagee,  the  owner  of  the  legal  title, 
to  see  to  it  that  this  was  done.  It  was  his  property,  and  the 
statute  {The  Code,  §3700)  had  provided   how  he  might  pay 
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such  taxes  without  loss  to  himself.  Without  such  a  provis- 
ion it  was  his  privilege  as  mortgagee  to  pay  the  tax  and 
attach  the  sum  so  paid  to  his  mortgage  debt.  Jones  on 
Mortgages,  section  1080.  The  lien  of  the  tax  of  1884  on 
the  land  was  superior  to  the  right  either  of  this  mortgagee 
or  mortgagor.  And  the  title  of  the  plaintiff  from  the  com- 
missioner, relating  back  as  it  does  to  the  date  of  the  mort- 
gage, cannot  relieve  the  property  of  this  burden  of  unpaid 
taxes.  The  plaintiff  when  a  mortgagee  held  ciivi  onere;  as 
purchaser  at  the  foreclosure  sale  he  holds  the  land  in  like 
plight.  This  case  is  clearly  distinguishable  from  Moore  v. 
Su^g^  supra. 

The  constitutionality  of  the  act  authorizing  the  collec- 
tion of  arrears  of  taxes,  such  as  that  under  the  provisions 
of  which  the  defendant  is  proceeding,  has  been  decided. 
Jones  V.  Arrington,  21  N.  C,  125.  Upon  the  facts  found  it 
should  have  been  adjudged  that  the  injunction  be  dissolved. 

Reversed. 


J.  L.  WIGGINS  V.  J.  M.  KIRKPATRICK  et  al. 
Pleadings — Issues  liaised  by  Pleadings. 

1.  Where  plaintiff,  being  granted  leave  to  amend  his  complaint  and  to 

i*eply  to  the  answer  and  to  answer  the  counter-claim  which  the 
latter  set  up,  embodied  an  amendment  to  the  complaint,  a  reply 
and  an  answer  to  the  counter-claim  in  a  pleading,  and  the  defend- 
ant filed  no  other  answer,  but  an  issue  was  raised  by  the  pleadings, 
it  was  error  to  refuse  to  submit  the  issue  for  the  consideration  of 
the  jury. 

2.  In  an  action  on  a  note  the  answer  averred  that  if  the  note  was  feceived 

at  all  by  piaintifl"  it  was  "received  coupled  with  and  suV)ject  to  all 
the  equities"  between  defendant  and  the  payee,  and  pleaded  a 
counter-claim  on  account  of  defective  title  to  the  land  for  which 
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the  note  was  given;  and  the  amended  complaint  denied  the  aver- 
ment as  to  the  defective  title  of  the  land:  Held,  that  issues  were 
raised  by  the  pleadings  which  ought  to  have  been  submitted  to 
the  jury. 

Civil  action,  heard  by  Bryan,  J.,  at  Fall  Term,  1893,  of 
Lenoir  Superior  Court. 

The  action  was  upon  promissory  notes,  and  defendant,  in 
his  answer,  averred  that  the  notes  were  given  for  the  pur- 
chase of  land  which  the  payee  had  contracted  to  convey 
but  had  no  title  thereto.  The  answer  further  said  that  the 
plaintiflF  (if  he  ever  received  the  notes)  took  the  same  from 
the  payee  *' coupled  with  all  the  equities  between  the  de- 
fendant and  the  payee,"  and  set  up  a  counter-claim  of  $200 
on  account  of  such  defective  title.  The  plaintiff,  in  the 
seventh  paragraph  of  his  amended  complaint  as  an  action 
to  foreclose  the  bond  for  title,  making  new  parties,  alleged 
that  that  part  of  defendant's  answer  alleging  a  defect  of  title 
"is  not  true  and  the  alleged  facts  in  said  answer  called  a 
counter-claim  are  not  true."  No  deniurrer,  plea  or  answer 
was  filed  to  the  amended  complaint,  but  defendant  relied 
upon  the  original  answer  and  demanded  a  trial  by  jury  on 
the  counter-claim.  On  reading  the  pleadings  thoCourt  gave 
judgment  for  the  plaintiff,  and  defendants  appealed. 

Mr.  W.  T.  Faircloth,  for  plaintiff. 

Mr,  H.  E.  Shaw,  for  defendants  (appellants). 

AvKRY,  J.:  Judgment  was  rendered  in  favor  of  the  plain- 
tiff on  the  pleadings  for  the  reason  U)at  the  defendants  had 
filed  **no  demurrer,  plea  or  answer"  to  the  **amendod  com- 
plaint." While  the  method  of  pleading  adopted  in  this 
case  is  not  to  be  commended  to  the  profession  for  imitation, 
it  must,  under  the  liberal  system  inaugurated  by  The  Code, 
be  tolerated  at  least.     The  Court  had  ordered  *' that  the 
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plaintiff  be  allowed  to  amend  his  complaint  and  to  reply 
to  the  answer  of  the  present  defendant,  J.  M.  Kirkpatrick, 
and  to  answer  his  counter-claim."  Availing  himself  of  the 
leave  thus  granted,  the  plaintiff  proceeded  to  embody  in 
one  paper  an  amendment  to  his  complaint  (not  an  amended 
complaint)  and  a  reply  and  answer  to  the  defendant's  coun- 
ter-claim. If,  construing  together  the  original  complaint, 
the  answer,  the  amendment  and  reply,  we  find  that  an 
issue  of  fact  w-as  fairlv  raised,  it  was  error  to  refuse  to  sub- 
mit  the  case  to  a  jury.  The  production  of  the  note  was 
only  pi'iyna  facie  evidence  of  ownership,  and  if  the  pre- 
sumption of  an  assignment  for  value  and  before  maturity 
was  raised  by  proof  of  possession  it  was  not  irrebuttable. 
The  defendant,  after  averring  in  his  answer  tliat  if  the  note 
had  been  received  at  all  from  Nettles,  it  '*was  received 
coupled  with  and  subject  to  all  equities  between  this  defend- 
ant and  W.  M.  Nettles,''  and  pleading  a  counter-claim  of 
two  hundred  dollars  on  account  of  the  defective  title  to  a 
portion  of  the  land  that  was  the  consideration  of  the  note, 
had  a  right,  even  upon  this  inartistic^lly  drawn  answer,  to 
demand  that  an  issue  involving  the  question  whether  the 
purchase  was  for  value  and  before  maturity  be  submitted 
to  the  jury.  If  the  plaintiff  took  the  note  subject  to  the 
equities  of  the  original  obligor  it  must  have  been  assigned 
after  maturity,  and  under  the  liberal  rules  of  pleading  now 
adopted  the  language  must  be  construed  as  tantamount  to 
an  averment  that  the  transfer  was  so  late  as  to  subject  the 
note  in  the  hands  of  the  assignee  to  such  equitable  defences 
as  would  not  have  been  available  against  a  purchaser  for 
value  before  maturity.  Harris  v.  Sneeden,  104  N.  C,  369. 
In  section  seven  of  the  amended  pleading  the  plaintiff 
aided  the  original  answer,  if  it  was  defective,  by  setting  up 
in  reply  that  the  portion  of  it  in  which  the  defendant  (in 
paragraph  3)  alleged  defect  of  title  was  "not  true,  and  that 
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the  alleged  facts  in  his  said  answer,  called  a  counter-claim," 
were  ''not  true,"  and  by  thus  raising  more  explicitly  the 
issue  whether  there  was  a  defect  of  title  and  whether  that 
defence  was  available,  under  the  circumstances,  for  the 
defendant.  Garrett  v.  Trotter,  60  X.  C.,  4.*J0;  Knowlesx. 
Railroad,  102  N.  C,  59;  Johmon  v.  Fim'h,  93  N.  C,  205. 

We  think  that  the  answer,  can  be  fairly  interpreted  as  a 
denial  that  the  note  was  assigned  for  value,  and  before 
maturity,  and  was  not  subject  to  any  equities  in  favor  of 
the  maker,  and  we  are  of  opinion  also  that  a  defect  in  the 
title  is  pleaded  with  sufficient  clearness  to  be  comprehended 
and  to  put  the  plaintiff  on  notice  to  prepare  for  the  trial  of 
the  issues  raised. 

The  Court  erred,  therefore,  in  giving  judgment  for  want  of 
an  answer,  or  because  **no  issue  of  law  or  fact  was  raised 
by  the  pleadings."     The  defendant  is  entitled  to  a 

New  Trial. 


THE  CLINTON  LOAN  ASSOCIATION  v.  J.  A.  AND  T.  M.  FERRELL. 

Partnership — Partner  Surety  on  Note  given  to  the  Fimi — 

Statute  of  Limitations. 

The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  member  of 
a  partnership  who  has  indorsed  the  note  of  an  outside  party  to  the 
firm  until  the  appointment  of  a  receiver  to  collect  the  assets  or 
other  settlement  of  the  fii-m's  affaii-s. 

Civil  action,  tried  at  February  Term,  1894,  of  Sampson 
Superior  Court,  before  Broum,  J.,  and  a  jur\'. 

The  notes  sued  on  were  all  in  this  form,  or  substantially  so : 

^'Clinton,  N.  C, ,  187_-. 

"  Ninety  days  after  date  we  promise  to  pay  A.  F.  John- 
son, Cashier,  at  the  office  of  the  Clinton  Loan  Association, 
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,  with  interest  at  eight  per  cent,  per  annum  from  and 

after  date  of  maturity,  for  loaned  money." 

It  was  admitted  that  the  Clinton  Loan  Association  (joint 
stock  company)  was  a  partnership;  that  both 'the  defend- 
ants, at  the  time. of  the  execution  of  the  notes,  were  stock- 
holders therein,  and  that  J.  A.  Ferrell  was  a  member  of  the 
Board  of  Directors. 

It  was  also  admitted  that  the  defendants  were  sureties  on 
the  notes  sued  on,  and  that  the  officers  of  the  Clinton  Loan 
Association  knew  it  at  the  time  of  making  the  loans;  and 
that  before  the  beginning  of  this  action  more  than  three 
years  had  elapsed  since  the  maturity  of  said  notes  and  the 
last  payment  thereon. 

His  Honor  held  that  the  fact  of  suretyship  did  not  change 
the  rule  laid  down  in  Faison  v.  Stewart,  112  X.  ('.,  and  that 
the  notes  were  not  barred,  and  the  defendants  excepted. 

All  the  facts  being  admitted,  judgment  was  rendered  for 
plaintiff  for  the  notes  without  interest,  and  defendants 
a{)pealed. 

Mr.  R.  0.  Burton,  for  plaintiff'. 

Mr.  F.  R. .  Cooper,  for  defendants  (appellants). 

BiRWELL,  J.:  The  contracts  which  the  plaintiff  receiver 
seeks  to  enforce  in  this  action  were  made  by  the  defendants 
with  the  partnership  of  which  they  were  members,  and 
related  solely  to  a  partnership  mutter  and  affected  the  part- 
nership assets.  Thev  contracted  that  thev  would  be  sutre- 
ties  to  the  firm  for  the  repayment  of  money  loaned  bv  the 
firm  to  certain  persons.  While  the  partnership  continued 
no  suit  could  be  brought  by  the  firm  against  the  defendants, 
for  in  such  a  suit  the  appellants  would  necessarily  have 
been  both  plaintiffs  and  defendants.     Because  no  suit  would 
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lie,  the  partnership  coutiuuing  to  exist,  to  enforce  the 
defendants'  liability  to  the  firm  evidenced  bv  the  notes  sued 
on,  the  statute  of  limitations  would  not  run  in  defendants' 
favor  until  the  appointment  of  a  receiver  to  collect  the 
assets  of  the  partnership  and  apply  them  to  the  payment 
of  the  liabilities  of  the  firm.  If  that  one  of  the  defendants 
who  was  a  director  of  the  business  was  allowed  by  plea  of 
the  statute  of  limitations  to  escape  his  liability  on  these  con- 
tracts, we  would  have  the  singular  spectacle  of  the  law 
allowing  the  neglect  of  duty  on  the  part  of  an  agent  to 
work  his  advantage  and  the  disadvantage  of  his  principal. 
It  is  sufficient,  how^ever,  in  this  action  to  say  that  the  plea 
of  the  statute  of  limitations  cannot  protect  the  defendants 
for  the  reason  above  stated. 

We  have  examined  the  following  cases,  to  which  we  were 
referred  bv  the  counsel  for  defendants,  and  do  not  think 
that  they  sustain  his  contention:  In  Carpentei'  v.  Greenop, 
74  Mich.,  664  (16  Am.  St.  Rep.,  662),  it  is  decided  that  the 
indorsee,  though  after  maturity,  of  a  note  of  a  firm  i)ay- 
able  to  one  of  the  firm  mav  maintain  an  action  on  it 
against  the  firm.  In  SHfhcimer  v.  Toms,  114  N.  Y.,  501,  the 
action  was  by  the  assignee  of  one  partner  against  the  firm. 
Bull  V.  (ble,  77  Cal.,  'A  (11  Am.  St.  He{).,  23")),  was  a  suit 
by  one  partner  against  another  to  recover  a  loan  which  was 
not  a  partnership  transaction.  There  it  is  said :  "  It  is  well 
settled  in  this  State,  as  elsewhere,  that  one  partner  cannot 
sue  another  upon  a  demand  arising  out  of  the  partnership 
transactions  in  the  absence  of  a  settlement  of  the  accounts.'' 
This  rule  meets  anv  contention  of  the  defendants  that  the 
other  partners  might  have  sued  them  on  their  contract  of 
suretyship,  the  notes  in  suit,  for  they  were  surely  partner- 
ship transactions,  being  between  the  partners  about  part- 
nership funds.  Bates  v.  Lane,  62  Mich.,  132,  was  an  action 
by  one  partner  against  another  to  recover  a  pnsonal  debt 
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due  bv  one  to  the  other.  In  Conner  v.  Prince,  12  Am.  Dec, 
649,  which  was  cited,  it  is  expressly  decided  that  "unless 
there  is  a  settlement  and  an  express  promise  to  pay,  one 
partner  cannot  maintain  an  action  at  law  against  the 
other."  In  Bonaffe  v.  Fenner,  14  Minn.,  212,  the  action  was 
brought  by  th^  assignee  of  .one  partner  on  a  note  signed  by 
the  other  partners  and  payable  to  him. 

It  appears,  therefore,  that  none  of  the  cases  cited  fit  the 
case  under  consideration,  and  that  it  is  in  accord  with  the 
authorities  as  well  as  justice  and  reason  that  the  defendant 
partners  shall  not  be  allowed  by  plea  of  the  statute  of  lim- 
itations to  escape  their  liability  on  these  contracts  and  thus 
add  to  the  burdens  of  their  copartners  in  tlie  final  settle- 
ment of  the  affairs  of  this  insolvent  firm.  Affirmed. 


M.  F.  CLOWE  V.  THE  IMPERIAL  PINE  PRODITT  COMPANY. 

Corporation — Scope  of  General  Manager  s  Auihoriiy — Validity 

of  Contract. 

1.  Section  683  of  The  Code  (now  repealed),  requiring  contracts  by  cor- 

porations for  more  than  one  hundred  dollars  to  be  in  writing, 
applied  only  to  executory  and  not  to  executed  contracts. 

2.  A  corporation  is  liable  on  a  contract  made  by  its  general  manager 

within  the  scope  of  its  business. 

;5.  In  an  action  against  a  corporation  for  the  board  of  its  employees 
where  there  was  no  agreement  as  to  the  price  or  as  to  the  length 
of  time  for  which  board  was  to  be  furnished,  and  extra  services 
were  rendered,  the  amount  of  comi)en8ation  was  properly  left,  to 
the  jury. 

This  was  a  civil  action,  tried  before  Broum,  J.,  on  appeal 
from  a  Magistrate's  Court,  at  the  January  Term,  1894,  of 
New  IIanovkr  Superior  Court. 
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The  plaintiff  sued  the  defendant  company  to  recover  tl)e 
sum  of  $112  alleged  to  be  due  the  plaintiff  by  the  defend- 
ant for  tlie  board  of  two  workmen  furnished  by  the  plaintiff 
under  an  alleged  contract  with  the  defendant  to  pay  for  the 
same.  The  suit  was  brought  to  recover  on  a  quantum  ryieruit 
under  contract  executed. 

The  contract  was  denied  bv  the  defendant. 

a. 

Witnesses  for  the  plaintiff  testified  that  they  knew  L.  F. 
Brown,  and  knew  him  to  be  the  superintendent  and  general 
manager  of  the  defendant  company. 

Tlie  plaintiff,  Mrs.  M.  F.  Clowe,  testified  that  she  was  a 
boarding-house  keeper,  and  made  a  contract  with  the 
defendant  to  board  two  men.  The  contract  was  made  with 
L.  F.  Brown,  who  was  superintendent  of  the  defendant 
company,  in  January,  189;i.  Mr.  Brown  came  and  asked 
her  to  board  two  men  for  defendant.  Contract  was  not  in 
writing. 

Objection  by  defendant  upon  the  ground  that  contract 
was  not  in  writing.  Overruled,  the  plaintiff*  promising  to 
show  the  contract  had  been  executed  and  that  she  was 
suing  for  the  value  of  the  service. 

Plaintiff,  continuing  her  testimony,  said :  "Brown  said 
he  wanted  me  to  board  the  men,  and  that  the  company 
would  pay  their  board.  He  did  not  know  how  long  they 
would  stay;  that  they  might  be  here  for  one,  two  or  three 
weeks.  Thev  staved  each  eiffht  weeks,  or  fiftv-six  davs. 
Xo  i)rice  was  agreed  upon  as  to  what  I  should  charge.  No 
contract  was  made  as  to  price.  Mr.  Brown  said  that  the 
men  must  have  their  breakfast  at  six  o'clock  and  be  readv 
to  get  in  the  sulky  of  defendant  company,  which  would 
call  for  them  every  morning  at  a  quarter  after  six.  I  also 
agreed  to  prepare  their  dinner  for  them,  so  that  they  could 
take  it  with  them  to  the  company's  works,  which  were 
beyond  the  city  limits.  I  got  up  at  four  and  five,  o'clock 
20 
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in  order  to  get  their  breakfast  and  dinner  ready  and  gave 
them  especial  attention.  The  service  was  worth  one  dollar 
a  day  for  each,  making  a  total  of  $112.  I  boarded  them 
each  for  fifty-six  days.  The  two  men  were  brought  out 
here  by  defendant  from  New  York  to  put  up  retorts. 
Brown  told  me  the  company  was  to  pay  their  board;  that 
the  men  were  not  to  pay  for  it.  Brown  said  he  was  repre- 
senting the  company.'' 

On  cross-examination  plaintiff  said:  *'  Nothing  was  siiid 
to  me  bj'  Brown  that  the  defendant  company  had  author- 
ized him  to  contract  a  debt  for  board  for  these  two  workmen. 
About  two  weeks  after  the  workmen  had  left  I  met  Brown 
on  Fourth  street,  some  distance  from  my  house,  and  he 
asked  me  if  those  workmen  hadn't  left  without  paying 
their  board.  I  told  him  yes.  Brown  said  'It  is  all 
right;  you  can  look  to  me  for  the  payment  of  the  bill.' 
Brown  never  did  tell  me  that  the  company  had  ever  author- 
ized him  to  contract  debts  for  board,  nor  did  he  say  that  the 
company  had  specially  authorized  him  to  say  that  it  would 
be  responsible  for  it.  He  said  nothing  about  what  his 
authority  was  to  make  the  contract  with  me  for  the  company. 
I  presented  the  bill  to  Brown,  as  he  was  superintendent  of 
the  company,  and  he  refused  to  pay  the  same,  stating  that 
the  bill  was  too  larce ;  that  I  was  onlv  entitled  to  sixtv- 
four  dollars  for  two  months'  board  each,  of  the  two  work- 
men. My  prices  for  regular  boarders  *  are  sixteen  and 
twenty  dollars  per  month.  I  charged  these  workmen  one 
dollar  a  day  each,  as  I  considered  them  transient  boarders." 

There  was  testimony  that  the  regular  prices  for  transient 
boarders  of  private  boarding-houses  in  Wilmington  was  one 
dollar  per  day. 

Iredell  Meares  testified  for  the  plaintifl'  as  follows:  "I 
knew  L.  F.  Brown,  and  knew  him  to  be  the  general  mana- 
ger of  the  defendant  company  at  the  time  of  the  alleged 
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contract.  I  am  the  attorney  of  Mrs.  Clowe.  1  instituted 
suit  for  her  in  the  magistrate's  Court.  I  presented  a  bill 
made  out  against  the  defendant  eomi)any,  before  the  insti- 
tution of  suit,  to  Mr.  L.  F.  Brown,  in  the  office  of  the  defend- 
ant company.  Mr.  Brown  then  told  me  that  the  defendant 
company  was  willing  to  pay  $64,  but  they  refused  to  pay 
$112, •  considering  the  charge  exorbitant.  He  offered  to 
give  me  a  check  for  the  $64.  He  did  not  say  that  it  would 
l)e  his  pereonal  check  or  the  check  of  the  defendant  com- 
pany. Subse((uently  Mr.  McClammy,  the  defendant's 
attorney,  tendered  me  $64  in  payment  of  the  bill.  I  do 
not  remember  positively  whether  this  was  before  or  after 
the  magistrate's  trial.  The  magistrate  gave  judgment  for 
$64." 

The  defendant  introduced  no  testimony. 

Before  the  case  was  argued  the  defendant  moved  to  dis- 
miss the  case  for  the  following  reasons: 

'*  1.  That  the  contract  was  not  reduced  to  writing,  and,  it 
being  for  a  sum  exceeding  the  sum  of  $100  under  the  stat- 
ute, was  void. 

*'2.  That  from  the  evidence  of  the  witness  upon  the 
stand,  the  defendant  denying  the  contract  as  set  out  by  the 
plaintiff,  it  was  not  proven  that  the  company  w'as  in  any 
way  liable  under  the  contract,  but  that  the  contract  made 
was  the  individual  contract  of  Brown. 

''3.  That  the  said  contract,  if  proven,  was  iilfra  vires  of 
the  defendant  company,  for  tliat  the  said  Brown  as  agent 
of  said  company  had  no  autliority,  general  or  special,  to 
make  such  contract,  nor  could  said  company  have  dele- 
gated to  said  Brown  authority  to  have  made  the  said  contract 
alleged,  as  the  same  would  have  been  in  contravention  of 
its  charter  provisions." 

His  Honor  refused  to  dismiss  tlie  action,  and  submitted 
to  the  jury  the  following  issues: 
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*'l.  Is  the  <lofeii(linit  company  indebted  to  the  plaintiff' 
for  the  hoard  and  lodging;  of  two  men,  as  alleged  hv  plain- 
tiff? 

"2.   If  so,  wliat  is  the  vahie  of  said  serviee?" 

The  defendat  asked  the  Court  to  charge  the  jury,  as  a 
matter  of  law,  that  if  the  defendant  was  liable  at  all  under 
the  contract,  it  was  only  Hable  to  the  extent  of  vvlwit  the 
plaintiff's  regular  prices  for  board  were,  by  the  month  ;  that 
these  workmen,  having  remained  for  as  long  a  period  as  two 
months,  were  not,  in  contemplation  of  law,  transient  board- 
ers, but  regular  boarders,  and  that  the  law  treated  then>  as 
such. 

The  Court  refused  to  give  the  instruction  prayed  by  the 
defendant,  and  charged  the  jury  instea<l  that  if  the  evidence 
of  the  plaintiff's  witnesses  was  to  be  believed  the  defend- 
ant company  would  be  liable,  and  it  was  for  the  jury  to 
say,  from  all  the  facts  and  circumstances  testified  to,  what 
the  plaintiff  was  entitled  to  recover. 

The  jury  answered  the  first  issue  *' Yes"  and  the  second 
issue  "$112." 

The  Court  thereuix)!!  gave  judgment  for  the  plaintiff  for 
$112,  with  interest  and  costs,  and  defemlant  appeale<l. 

3/r.  Iredell  Mefurs,  for  {>laintiff. 

Memrti.  H,  MvdUunmy  and  J.  I).  Bellamy,  for  defendant 
(appellant). 

MacK.xk,  J.:  The  [)laintiff  relies  upon  an  executed  con- 
tract and  sues  for  the  reasonable  value  of  her  services  to 
defendant  in  boarding  for  the  time  stated,  two  of  its 
employees  at  the  reipiest  of  its  superintendent  and  general 
manager.  The  defendant's  first  defence  is  that  the  contract 
was  not  reduced  to  writing  under  section  6S:5  of  The  Code 
(since  rej)ealed)  and  therefore  cannot  be  enforced. 
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It  was  held  in  Curtis  v.  PUdmotd  Co.,  lOU  N.  ('.,  401,  that 
this  statute  was  applicable  to  executorv  and  not  executed 
contracts.  And  thi.s  ui)on  the  soun<l  doctrine  that  the 
defence  of  ultra  i^ircs  will  not  avail  wlien  the  contract  itself 
ha.s  been  in  good  faith  fully  performed  by  the  other  party, 
and  the  corporation  has  liad  the  full  benefit  of  the  contract. 
2  Beach  Pr.  <'ont.,  section  424. 

Upon  the  second  and  third  grounds  of  defence  that  there 
was  no  proof  tliat  the  contract  was  made  on  behalf  of 
defendant,  nor  that,  if  so  made,  the  general  manager  fhid 
authority  to  make  such  contract,  we  think  that  in  the 
absence  of  proof  to  the  contrary  in  a  particular  instance, 
the  general  scope  of  the  corporate  business  of  a  cor})oration 
such  as  defendant  would  include  the  board  of  its  employees, 
and  the  corporation  is  always  liabU^  on  a  contract  made  by 
its  manager  and  superintendent  within  sueh  scope.  The 
testimony  clearly  pointed  to  tlie  fact  tluit  the  service  was  to 
be  performed  for  the  corj^oration  and  not  the  manager. 

Indeed,  it  seems  from  the  testimony  that  the  only  real 
contention  of  defendant  was  as  to  tlie  value  of  the  services. 
This  was  submitted  to  a  jury;  liis  Honor  was  asked  to 
charge  the  jury  that  phiintiff  could  not,  under  the  circum- 
stances, recover  more  than  regular  prices  for  board  by  the 
month,  not  for  transient  board.  As  no  sj)ecified  time  was 
agreed  upon  for  wliich  the  men  were  to  be  taken,  and  there 
was  testimony  of  extra  services  rendered  them,  it  was  prop- 
erly left  to  the  jury  to  settle  the  amount  the  j)laintitt'  was 
entitled  to  have,  and  there  is  No  Krror. 
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THE  CITY  OF  WILMINCtTON  v.  JAMP>i  SPRUXT  &  SOX. 

Garnishmenf — City  Taxes — Authonfj/  of  (blledo-r — (onatifU' 
tional  Law — Kxrmptions — Eainiiugs  of  Laborers. 

1.  Where  a  city  charter  provides  that  the  Tax-collector  shall  have  all  the 

powers  vested  by  law  in  Sheriffs  or  Tax-collectors  for  the  collection 
of  taxes  due  the  State,  such  City  Tax-collector  has  the  right  to 
collect  by  garnisheeing  any  one  indebted  to  a  delinciuent  tax- 
payer where  no  tangible  property  can  be  found  belonging  to  the 
latter  sufficient  to  satisfy  the  taxen. 

2.  The  grant  of  the  same  authority  to  a  (Mty  Tax-collector  as  is  possessed 

by  a  Sheriff  in  collecting  taxes  provides  for  a  continual  conformity 
as  the  general  law  is  from  time  to  time  modified;  therefore,  where 
a  city  charter  adopted  in  1877  gave  to  its  Tax-collector  the  same 
powers  as  to  the  collection  of  taxes  as  Sheriffs  had.  and  the  power 
of  the  Sheriff  to  collect  by  garnishment  at  that  time  only  extended 
to  poll-taxes  but  was,  by  chapter  l.'J7,  Acts  of  1887,  enlarged  so 
as  to  extend  to  all  taxes,  the  authority  of  the  City  Tax-collector 
was  likewise  increased. 

3.  A  delinquent  tax-payer  is  not  deprived  by  garnishment  proceedings 

"of  due  process  of  law"  where  he  has  had  legal  notice  by  listing 
his  taxes  and  an  opportunity  to  have  the  amount,  if  erroneous,  or 
the  valuation,  if  excessive,  reduced. 

4.  An  obje(;tion,  if  it  were  tenable,  that  a  delinquent  tax-payer  (whose 

wages  in  the  hands  of  his  employer  had  been  attached  in  garnish- 
ment proceedings)  had  not  had  his  "day  in  court"  could  only  be 
raised  by  the  tax-payer  himself  and  not  by  the  garnishee. 

5.  A  tax-Ii>t  in  the  hands  of  the  officer  to  whom  it  has  been  delivered 

for  the  collection  of  taxes  has  the  forc(^  of  a  judgment  and  exe- 
cution. 

i\.  There  is  no  exemption  of  any  projH'rty  whatever  from  the  jwyment 
of  taxes. 

7.  The  exemption  of  earnings  for  sixty  days  allowed  to  a  judgment  debtor 

under  section  45K{  of  The  Code  applies  only  as  to  proceedings  on 
judgments  for  private  debts  and  not  to  taxes. 

8.  It  is  in  the  discretion  of  the  Court  whether  notice  of  proceedings  for 

the  examination  of  i)ersons  indebted  to  a  judgment  debtor  shall 
he  given  to  the  debtor. 
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This  was  an  action  begun  before  a  Justice  and  carried 
by  appeal  to  the  Superior  Court  of  New  Hanover  County 
and  heard  at  January  Term,  1894,  before  Bromiy  J.  A  jury 
was  waived  and  the  action  was  heard  by  his  Honor,  who, 
upon  the  evidence  submitted,  found  the  following  facts: 

That  Reillv  Burnett  is  a  tax-paver  of  the  citv  of  Wil- 
mington  and  owes  poll-tax  to  said  city  for  the  year  1893  in 
the  sum  of  $2.20 ;  that  the  defendants  are  indebted  to  said 
Burnett  in  the  sum  of  $14  money  due  before  the  end  of  the 
calendar  year  1893  for  wagt^s  as  a  laborer;  that  the  Tax- 
collector  of  said  city  can  find  no  other  {)roperty  of  said 
Burnett*s  sufficient  to  pay  said  tax ;  that  Owen  Fennell,  the 
Tax-collector  of  said  city,  served  upon  the  said  James  Sprunt 
and  W.  H.  Sprunt  the  attachment  found  in  tlie  record,  to 
attach  any  debt  due,  or  that  might  become  due,  before  the 
end  of  the  calendar  vear  1893,  bv  them  to  said  Burnett. 

After  arguments  by  counsel  the  Court  gave  judgment  for 
the  plaintiff,  and  defendants  appealed. 

Messrs.  Geo.  Rountvee  and  P.  B.  Manning,  for  plaintiff. 
MesHi's.  Junius  Davis  and   E.  IS.  Martin,   for  defendants 
(appellants). 

Clark,  J..  The  cliarter  of  Wilmington  (Acts  1876-77, 
chapter  192)  provides  (section  9):  ''The  officer  charged  with 
the  duty  of  collecting  taxes  shall  have  all  the  powers  vested 
by  law  in  Sheriffs  or  Tax-collectors  for  the  collection  of  taxes 
due  the  State.  The  Sheriff  has  the  power  to  collect  taxes 
due  the  State  and  county  by garnisheeing  anyone  indebted 
to  the  delinquent  tax-payer  when  no  tangible  property  of 
the  latter  can  be  found  sufficient  to  satisfy  said  taxes."  Acts 
1893,  ch.  296,  sec.  1.  Therefore  the  collector  of  city  taxes 
has  the  same  power,     (^uod  erat  demonstrandum. 

The  defendants  contend  that  when  the  citv  charter  was 
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<^ranted  in  1876-77  the  Sheriffs  liad  the  power  to  garnishee 
debts  due  to  the  delincjuent  only  for  non-payment  of  {>oll- 
taxes.  This  was  extended  bv  Acts  1887,  eh.  137,  see.  1,  to 
«j;ive  the  Sheritt'  the  right  of  garnishment  for  all  taxes. 
This  provision  has  been  c(mtinued  in  all  the  Revenue  Acts 
since.  The  grant  of  the  same  authority  to  the  Citv  Tax- 
collector  as  is  possessed  by  the  Sheriff  in  (H)llecting  taxes 
j)rovides  for  a  continual  conformity  as  the  general  law  is 
from  time  to  time  modified.  As  was  said  bv  Smith,  C.  J., 
in  construing  an  exactly  similar  i)rovision,  *^The  re(iuire<l 
conformity  of  procedure  on  the  part  of  the  town  officer  to 
that  prescribed  for  the  Sheriff  was  a  continual  conformity, 
allowing  any  statutory  changes  made  as  far  as  practicable. 
The  mandate  is  to  the  officer  to  pursue  the  coui-se  pre- 
scribed for  the  Sheriff  in  his  office  of  collector,  not  onlv  as 
the  law  then  was,  but  as  it  might  be  amended  thereafter.'' 
Hill  v.  Nichohoti,  92  N.  ('.,  24,  28.  And  this  seems  to  be 
the  uniform  rule.  2  Dillon  Mun.  Corj).,  sec.  772,  and  notes; 
1  Desty  Tax.,  475,  476:  Ant.  Co.  v.  Buffalo,  20  N.  Y.,  ^IHH. 
Nor  can  it  be  said  that  the  tax-payer  is  dej)rived  by  the 
garnishment  of  "clue  jjrocess  of  law."  He  is  fixed  with 
legal  notice  by  listing  his  taxes;  he  has  had  opportunity 
to  have  the  amount,  if  erroneous,  or  the  valuation,  if  excess- 
ive, reduced.  He  has  had  his  "day  in  court.''  The  tax- 
list  in  the  hands  of  the  officer  is  a  judgment  and  execution. 
Acts  189:>,,  ch.  296,  sec.  30;  (JuUford  Co.  v.  da.  Company, 
112  N.  (\,  .*57.  Besides,  this  objection  could  only  have  been 
raised  by  the  delinquent  tax-payer  for  himself  by  proper 
proceedings  and  not  l)y  the  defendant,  who  has  been  duly 
served  with  notice  as  provided  by  law.  There  is  no  exemp- 
tion of  any  }>roi>erty  whatever  from  the  payment  of  taxes. 
C^onst.,  Art.  10,  sec.  1  ;  Tucker  v.  Tucker,  108  N.  C,  235. 
The  exemptions  allowed  to  the  judgment  debtor  by  7"/*^ 
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('odcj  §49;J,  apply  only  as  to  proceedings  on  judgments  for 
private  debts  and  not  to  taxes.  Even  in  those  cases  wliether 
notice  shall  be  given  the  judgment  debtor  rests  "  in  the  dis- 
cretion "  of  the  Court.      The  Code,  §490.  No  Error. 


BOARD  OF  EOrCATlOX  OF  DrPLlX  COTTNTV  v.  STATE  BOARD 

OF  EDICATION. 

State  Board  of  Education,  powers  of — Apportwnment  of  School 

Funds — Writ  of  Mandamus. 

It  is  the  province  of  the  (leneral  Assembly,  and  not  of  the  State  Board 
of  Education,  to  establish  a  uniform  system  of  public  schools 
(Const.,  Art.  9,  sec.  2),  and  while  it  is  the  duty  of  the  Board, 
under  Sec.  10  of  Article  9  of  the  Constitution,  to  make  needful 
niles  and  regulations  concerning  the  educational  fund,  it  has  no 
j)ower  and  cannot  be  compelled  by  viandamus  to  apportion  money 
raised  by  taxation  in  the  different  counties  for  school  purposes  and 
held  in  the  tres^isuries  of  such  counties  for  exi)enditure  according 
to  the  apportionment  made  by  the  General  Assembly. 

Application  for  a  mandamus,  heard  before  Brown,  J.,  at 
Chambers  in  Clinton,  Durux  county,  at  February  Term, 
1894. 

The  complaint  was  as  follows : 

**  1.  That  the  plaintiffs,  the  Board  of  Education,  and  the 
Board  of  Commissioners  are  duly  organized  bodies  of  Duplin 
county,  with  power  to  sue  and  be  sued,  and  Richard  W. 
Millard  is  the  Superintendent  of  Public  Instruction  of  saicl 
county,  and  James  (?.  Kenan  is  cj:  officio  Treasurer  of  said 
county,  and  that  each  of  the  plaintiffs  are  now  in  the  exercise 
of  their  several  official  duties,  and  that  the  defendant,  the 
^State  Board  of  Education,  is  a  body  politic  and  corporate 


.•n4  IN  THE  SUPREME  COURT.  [114 


Board  of  Education  r.  State  Board  of  Education. 


under  the  law  of  the  State,  and  may  sue  and  be  sued  by  that 
name;  that  the  defendant  Robert  M.  Furman  is  Auditor  of 
the  State  of  North  Carolina,  and  the  defendant  John  C. 
Scarborough  is  Superintendent  of  Public  Instruction  of 
the  State  of  North  Carolina,  and  that  each  of  the  defend- 
ants are  now  exercising  the  duties  of  their  several  offices. 

**  2.  That  the  defendants,  by  their  rules,  regulations  and 
directions,  touching  the  public  school  system  of  the  State, 
do  now,  and  have  so  done  for  several  years,  apportion,  appro- 
priate and  distribute  among  the  several  counties  of  the 
State  the  public  school  fund  of  the  State  and  counties  in  a 
manner  and  upon  a  principle  contrary  to  the  provisions, 
intent,  and  meaning  of  the  Constitution  of  the  State. 

"  3.  That  the  defendants,  by  their  said  rules  and  regula- 
tions, do  allow,  permit  and  authorize  each  county  in  the 
State  to  retain  and  apply  all  the  public  school  mon43ys 
raised  and  collected  in  such  county,  supplemented  by  such 
public  school  moneys  as  it  derives  or  receives  from  the 
State  and  other  sources,  to  the  use  and  exclusive  benefit  of 
the  public  schools,  in  such  county  without  regard  to  the 
number  of  school  children  in  such  countv  between  the 
ages  of  six  and  twenty-one  years  in  its  relation  to  the  other 
counties  and  the  whole  number  of  such  children  in  the 
State ;  whereas  the  defendants  ought  to  apportion  and  apply 
the  public  school  fund  of  the  State  and  counties  among 
the  several  counties  in  proportion  to  the  number  of  such 
school  children  in  each  county,  based  upon  a  per  capita 
division  and  distribution  of  the  public  school  fund  of  the 
State  and  counties  among  all  the  children  of  the  State 
bietween  the  ages  of  six  and  twenty-one  years. 

*'  4.  That  the  whole  number  of  said  school  children  in 
the  State  on  June  30, 18J)2,  last  report,  within  the  prescribed 
age  was  598,25(>,  and  the  whole  amount  of  the  public  school 
fund  received  by  the  County  Treasurers  for  the  year  ending 
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June  30,  1892,  was  $775,449.63,  making  the  /)er  capita 
share  of  each  school  child  within  the  prescribed  age  in  the 
State  in  said  fund  equal  to  one  dollar  twenty-nine  and  a 
half  cents  and  a  fraction,  and  the  average  length  of  school 
terms  in  the  State  for  the  year  1892  was  12jYi^  weeks. 

*^  5.  The  whole  number  of  school  children  in  Duplin 
county  within  the  prescribed  age  on  June  30,  1892,  last 
report,  was  7,207,  and  the  whole  amount  of  public  school 
fund  received  bv  the  Treasurer  of  said-countv  for  the  year 
ending  June  30,  1892,  was  $6,373.08,  making  the  per 
capita  share  of  said  school  children  in  said  county  equal  to 
88^Yir  cents  and  a  fraction,  and  the  average  length  of  the 
school  terms  in  said  countv  for  the  vear  1892  was  seven 
and  one-fourth  weeks. 

*'6.  That  the  whole  number  of  school  children  in  New 
Hanover  county  within  the  prescribed  age  on  June  30, 1892, 
last  report,  was  7,867,  and  the  whole  amount  of  public 
school  fund  received  by  the  Treasurer  of  said  county  for  the 
year  ending  June  30,  1892,  was  $27,105.13,  making  the  pei' 
capita  share  of  said  school  children  in  said  county  equal  to 
three  dollars  fortv-four  and  a  half  cents  and  a  fraction. 

**  7.  That  the  plaintiffs  have  demanded  of  the  defendants 
that  they  apportion  and  divide  the  public  school  fund 
equally  among  all  the  school  children  of  the  State  within 
the  prescribed  age,  and  that  they  apportion  and  appropri- 
ate and  apply  to  Duplin  county  and  to  each  county  its  share 
of  said  school  fund  in  proportion  to  the  number  of  school 
children  in  such  countv  between  six  and  twenty-one  vears  of 
age,  and  the  defendants  refused  so  to  do. 

"8.  That  the  defendants  seek  to  justify  their  refusal  in 
obedience  to  an  act  of  the  Legislature  (The  Code,  ch.  15, 
and  amendments  thereto),  which  acts,  the  plaintiffs  allege, 
so  far  as  they  bear  upon  the  contention  in  this  action,  are 
unconstitutional  and  void." 
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Wherefore  the  plaintiffs  pray  judgment: 

*'l.  That  the  defendants  show  cause  at  the  time  and 
[)lace  designated  in  the  summons  why  a  peremptory  order 
shall  not  be  made  hy  the  Court  directing  that  they  appor- 
tion and  divide  the  public  school  fund  of  the  State  jyer 
capita  among  all  the  school  children  of  the  State  between 
the  ages  of  six  and  twenty-one  years,  and  that  they  appor- 
tion, appropriate  and  apply  to  Duplin  county  and  to  each 
county  in  the  Stiite  its  share  of  said  fund  in  proportion  to 
the  number  of  said  school  children  in  such  counties  within 
the  prescribed  age. 

**2.  That  such  peremptory  order  be  made. 

"  3.  That  chapter  15,  Vol.  II  of  The  Code,  and  amendments 
thereto,  authorizing  a  division  or  appropriation  of  the  pub- 
lic school  fund  otherwise  than  upon  a  per  capita  basis  among 
all  the  said  school  children  of  the  State,  be  declared  void. 

"4.  That  such  orders  and  decrees  as  niav  be  deemed  nee- 
essary  and  proper  be  made,  and  that  plaintiffs  recover  their 
costs  in  this  action." 

The  answer  was  as  follows: 

"  1.  That  the  first  paragraph  of  the  complaint  is  admitted. 

'*  2.  That  the  second  paragraph  of  tlie  complaint  is  denied. 

"3.  That  the  third  paragraph  of  the  complaint  is  denied. 
It  is  admitted  that  the  tax  levied  bv  the  General  Asscmblv 
for  the  support  of  the  public  schools  of  the  State  is  collected 
in  the  several  counties  of  the  State  and  apportioned  and 
used  in  the  counties  in  which  the  same  is  paid,  but.it  is 
denied  that  this  is  done  under  the  authoritv  of  the  defend- 
ants  or  either  of  them,  or  under  any  rule,  regulation  or 
ruling  of  the  defendants.  On  the  contrary,  the  defendants 
allege  that  said  tax  for  public  schools  is  so  collected  and 
apportioned  under  an  act  of  the  General  Assembly,  and 
that  neither  of  the  defendants  has  the  control,  custodv  or 
management  of  said  taxes. 
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''4.  That  tlie  fourth,  fifth  and  sixth  paragraphs  of  the 
eomj)laint  are  admitted. 

"5.  That  the  seventh  paragraph  of  the  complaint  is 
denied,  and  the  defendants  allege  in  connection  therewith 
tliat  no  part  of  said  school  fund  is  in  the  possession  or  con- 
trol of  either  of  the  defendants. 

*'  6.  That  the  eighth  paragraph  of  the  complaint  is  denied. 
The  defendants  do  not  act  in  the  premises  because  they  have 
no  fund  under  their  control  to  apportion,  and  the  General 
A.ssembly  has  given  them  no  authority  to  interfere  with  the 
collection,  disposition  and  apportionment  of  the  school  fund 
collected  and  disbursed  in  the  .several  counties." 

It  was  admitted,  for  the  purposes  of  the  trial,  that  the 
demand  and  refusal  had  been  made  as  alleged  in  the  com- 
plaint. After  hearing  argument  the  Court,  being  of  opin- 
ion against  the  plaintiff,  refused  the  writ  prayed  for,  and 
adjudged  that  the  defendants  go  without  day  and  recover 
costs,  and  plaintiff  appealed. 

Mr.  \V.  T.  Foircloth,  for  ])laintiff  (appellant). 

Messrs.  Allen  &  Dorich  and  Busbee  &  Busbee,  for  defendant. 

ft 

MacRae,  J. :  The  State  Board  of  Education  bv  virtue  of 
section  10,  Article  9  of  the  Constitution,  *' shall  succeed  to 
all  the  powers'  and  trusts  of  the  president  and  directors  of 
the  literary  fund  of  North  Carolina,  and  shall  have  full 
power  to  legislate  and  make  all  needful  rules  and  regula- 
tions in  relation  to  free  public  schools  and  the  educational 
fund  of  the  Htate;  but  all  acts,  rules  and  regulations  of 
said  Board  may  be  altered,  amended  or  repealed  by  the 
General  Assembly,  and  when  so  altered,  amended  or  repealed 
they  shall  not  be  re-enacted  by  the  Board.''  The  i)owers 
and  duties  of  the  president  and  directors  of  the  literary 
fund  are  fully  set  forth  in  chapter  B6  of  the  Revised  Code 
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of  1854.  The  "literary  fund  '^  embraced  the  swamp  lands 
of  the  State  and  a  large  amount  of  shares  of  bank  stock, 
stock  in  railroad  companies,  dividends  accruing  upon 
certain  navigation  and  canal  company  stock,  the  proceeds 
of  certain  taxes  upon  licenses,  moneys  paid  for  entries  of 
vacant  lands,  certain  bonds  due  and  owing  by  railroad 
companies,  individuals,  corporations  and  the  State.  These 
or  the  income  thereof  w'ere  vested  in  the  president  and 
directors  of  the  literary  fund,  to  which  corporation  large 
powers  were  granted  for  its  administration,  and  its  net 
income  was  required  to  be  annually  distributed  among  the 
several  counties  of  the  State  in  the  ratio  of  their  Federal 
population,  and  paid  over  to  the  chairmen  of  the  County 
Boards  of  Education.  This  large  and  extremely  valuable 
fund,  set  apart  many  years  ago  for  the  education  of  the 
youth  of  the  State,  has  no  longer  an  existence,  except  as  to 
that  portion  of  the  swamp  lands  which  has  not  been  dis- 
posed of,  and  about  $150,000  of  State  bonds  bearing  four 
per  cent,  interest,  and  $27,000  otherwise  invested.  It  will 
readily  be  seen  that  the  income  arising  from  this  permanent 
fund,  even  if  there  were  no  ex[)enses  of  the  educational 
department  to  be  [)aid  out  of  it,  would  go  a  very  little  way 
toward  the  keeping  up  of  the  public  schools.  The  sum 
necessary  for  this  purpose  has  now  to  be  raised  annually  by 
taxation  upon  polls  and  property,  and  from  fines  and  for- 
feitures and  other  resources  named  in  section  5  of  Article  9 
of  the  Constitution,  comprising  the  county  school  funds. 

There  was  no  provision  of  law  for  the  apportionment  by 
the  president  and  directors  of  the  literary  fund  of  any 
except  the  net  annual  income  of  the  literary  fund  as  stated 
above.  The  Courts  of  Pleas  and  (Quarter  Sessions  were 
required  by  law  to  levy  an  annual  tax  for  school  purposes, 
w^iich  was  collected  in  each  (county  and  paid  ov.er  to  the 
chairman  of  the  County  Superintendents.     By  the  present 
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system,  ch.  15,  Vol.  II  of  The  Cbde,  as  amended  from  time  to 
time,  the  Stat^  Board  of  Education,  succeeding  to  the  powers 
of  the  president  and  directors  of  the  literary  fund,  are  not  to 
make  investments  of  the  funds  coming  into  their  hands, 
but  are  required  on  the  first  Monday  in  August  of  every 
year  to  apportion,  on  the  basis  of  school  population,  among 
the  several  counties  of  the  State  all  the  school  funds  which 
may  then  be  in  their  treasury.     The  Code,  §2535. 

The  plaintiff's  complaint  is  to  the  effect  that  the  State 
Board  of  Education,  by  their  rules  and  regulations,  do 
allow,  permit  and  authorize  each  county  to  retain  all  the 
public  school  money  raised  within  that  county,  and  apply 
it,  with  such  funds  as  are  received  from  the  State  and  other 
sources,  exclusively  to  the  support  of  the  schools  in  said 
county ;  and  it  is  alleged  that  this  is  at  variance  w^ith  the 
constitutional  requirement  that  there  shall  be  provided  by 
the  (leneral  Assembly  **  a  general  and  uniform  system  of 
public  schools  in  the  State.''  The  plaintiff  seeks  to  require 
the  State  Board  of  Education  to  apportion  and  divide  the 
public  school  fund  of  the  State  per  capita  among  all  the 
school  children  of  the  State,  especially  those  of  Duplin 
county.  The  defendant  denies  that  it  has  any  of  the  school 
funds  in  its  treasury,  or  that  it  is  its  duty  to  make  the 
apportionment  of  the  school  fund,  and  it  avers  that  the 
General  Assembly  has  by  appropriate  legislation  provided 
the  necessary  means  to  be  raised  by  taxation  in  the  several 
counties  and  there  apportioned  and  used.  • 

It  was  stated  by  the  learned  counsel  for  the  plaintifl" 
upon  the  argument  that  the  main  question  intended  to  be 
presented  is  whether  the  school  children  are  entitled  to 
an  equal  distribution  per  capita  of  the  school  fund ;  an 
interpretation  of  the  9th  Article  of  the  Constitution  that  all 
of  the  fund  raised  iii  the  State  for  common  school  purposes 
should  be  distributed  per  capita  among  the  beneficiaries 
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and  not  be  retaiited  in  the  counties  wliere  it  is  raised,  and 
there  expended.  And  in  order  to  raise  this  (juestion  the 
plaintiff  demands  that  a  mandamits  issue  to  the  State  Board 
of  Education  requiring  it  to  make  an  apportionment  and 
division  of  all  the  educational  funds  under  its  control,  y>«r 
capita,  among  the  school  children  of  the  State,  and  appor- 
tion to  each  county  its  share  of  said  fund  in  proportion  to 
the  said  number  of  school  children. 

We  see  nothing  in  the  Constitution  which  imposes  upon 
the  defendant  the  duty  of  apportioning  the  money  raised 
by  taxation  for  the  support  of  the  public  schools;  it  is  the 
General  Assembly  and  not  the  State  Board  of  p]ducation 
which  is  required  to  establish  a  uniform  system  of  public 
schools.  Art.  9,  sec.  2.  The  funds  coming  into  the  treas- 
ury of  the  Stiite  Board  of  Education,  and  which  it  is 
required  to  apportion,  are  a  very  small  portion  of  the 
money  to  be  expended  for  the  support  of  the  schools.  The 
needful  rules  and  regulations  which  it  may  make  concern- 
ing the  educational  fund  do  not  extend  to  the  apportion- 
ment of  that  which  has  already  been  apportioned  by  act 
of  Assembly. 

The  writ  of  viandamvs,  once  called  a  high  prerogative 
writ,  will  never  be  issued  except  where  its  propriety  is 
plain  and  beyond  doubt.  If  there  were  funds  in  the  treas- 
ury of  defendant  which  it  ought  to  apportion  among  the 
counties  according  to  law,  and  which  it  refused  so  to  appro- 
priate, the  remedy,  here  invoked  would  be  the  proper  one: 
but  in  the  absence  of  any  allegation  to  that  effect,  and  in 
the  absence  of  any  provision  in  the  Constitution  or  in  the 
statutes  requiring  the  defendant  to  make  the  apportion- 
ment of  the  money  raised  bv  taxes  in  the  different  counties 
and  retained  in  their  several  treasuries,  the  defendant  can- 
not be  comj)elled  to  do  that  which  is  not  required  of  it  by 
law. 
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•We  do  not  feel  at  liberty  to  consider  any  abstract  (jues- 
tion  involving  the  construction  of  the  Constitution  not 
necessary  to  be  decided  in  the  disposition  of  the  matter 
before  us.  Judgment  Affirmed. 


JUNIUS   DAVIS,  Receiver  of  Bank  of  New  Hanover,  v.  THE  INDUS- 
TRIAL MANI'FA(TX'RIN(i  COMPANY  et  al. 

Banks — Receivers — luHolvent  ( orporation — Action  in  Receiver's 
Name — (■reditors  and  Debtors — Set-offs — Deposits  in  Insolv- 
ent Bank. 

t.  One,  to  whom  an  insolvent  bank  made  an  assignment  of  its  assets  and 

who  on  the  same  day  and  at  the  suit  of  creditors  was  appointed 

'receiver,  held  the  assets  after  such  adjudication,  not  by  virtue  of 

the  deed  of  assij^nment  but  as  an  officer  of  the  Court  api)ointed  to 

settle  and  wind  up  the  affairs  of  such  insolvent  bank. 

2.  Under  section  (>6S  of  The  Code  a  receiver  of  an  insolvent  corporation 
may  sue  either  in  his  own  name  or  in  the  name  of  the  corporation, 
and  in  sucb  suit  all  the  rights  of  the  parties,  both  legal  and  equita- 
ble, i^rtaining  to  the  matters  set  out  in  the  pleadings,  may  be 
adjudicated. 

:».  While  in  the  statutes  relating  to  the  winding  up  of  the  affairs  of  an 
in-solvent  corporation  no  s})ecific  directions  are  given  as  to  mutual 
debts  and  credits,  yet  under  sections  iMW)  and  H70  of  Thv  Cofff, 
which  provide  that  the  Court  sliall  make  such  orders  as  justice 
and  equity  shall  recjuire  and  direct  how  claims  shall  be  approved, 
the  claims  of  an  insolvent  bank  and  its  debtor,  who  is  also  a 
depK>sitor,  may  be  adjusted. 

4.  Debtors  to  an  insolvent  bank  are  those  who,  at  the  api)ointment  of  a 
receiver,  are  liable  to  the  bank  for  the  payment  of  money,  whether 
as  principal  or  surety  or  whether  the  liability  be  matured  or  not; 
and  creditors  are  those  to  whom  the  bank  is  indebted  at  the  date 
of  the  appointment  of  the  receiver,  whether  the  debt.**  are  due 
or  not. 

21 
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5.  .\fter  the  apiwintinont  of  a  receiver  a  creditor  may  assign  his  claini, 
but  such  assignment  is  subject  to  the  receiver's  right  to  set-ott' 
chiims  the  bank  amy  have  a^inst  the  creditor,  and  if  the  assijjnee 

of  the  claim  is  himself  a  debtor  of  the  bank  he  cannot  use  the 

* 

a8.signed  claim  as  a  set-off. 

().  The  effect  of  the  insolvency  of  a  bank  closing  its  doors  and  stopping 
lis  business  is  to  make  all  its  deposit  accounts  and  certificates  of 
deposits  at  once  become  due  without  demand  or  notice,  and  in  set- 
tling its  affairs  ec^uity  and  justice  n^quire  that  the  receiver  shall 
deduct  from  the  amount  due  a  creditor  all  sums  for  which  he  is  a 
debtor  and  shall  allow  a  debtor  credit  for  all  sums  for  which  he  is 
creditor. 

7.  Where  one  of  several  indorsers  of  a  note  of  an  insolvent  debtor  to  an 
insolvent  bank  is  also  a  creditor  of  .such  bank  he  is  entitled  to 
avail  himself  of  his  claim  in  settlement  of  his  prof>ortionate  part 
of  his  liability  on  such  note,  which  will  be  less  or  greater  accord- 
ing to  the  solvency  or  in.solvency  of  the  other  indorsers. 

This  was  a  civil  action,  tried  at  January  Term,  181K3,  of 
New  Hanover  Superior  Court,  before  Broum,  J. 

It  was  agreed  that  the  Court  find  the  faet.-^,  a  jury  trial 
being  waived  and  entered  of  record.  The  Court  found  the 
following  facts: 

*'The  plaintiff  is  the  a.s.-^ignee  of  the  Bank  of  New  Hano- 
ver, a  banking  cor[)oration  which  did  business  in  the  city 
of  Wilmington.  Said  assignment  was  made  June  19,  18JKS. 
On  same  day  the  plaintiff  was  appointed  receiver  of  said 
bank  and  of  the  assets  of  said  bank  so  assigned  to  liini. 
The  plaintiff*  was  also  a[)pointed  receiver  again  July  12, 
1892,  in  suit  of  Tate,  Treasurer.  Anjong  other  assets 
assigned  to  {)laintifi'  for  the  pur[)()se  of  paying  the  debts  of 
said  bank  is  the  note  sued  ou,  a  copy  of  which  is  as  fol- 
lows : 

^*$(),000.  \Vilmin(;ton,  X.  C.,  May  2:J,  1892. 

*•  Two  months  after  date,  without  grace,  for  value  received, 
I  promise  to  [)ay  to  the  order  of  the  Hank  of  New  Hanover 
six  thousand  dollars,  negotiable  and  j)ayable  at  the  Hank 
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of  New  Hanover;  and  upon  default  in  making  such  pay- 
ment promise  to  pay  interest  on  suoli  sum  at  the  rate  of 
eight  per  cent,  per  annum  during  the  continuance*  of  said 
defauh. 

"(Signed)       The  Indistiual  Manukactukixc;  Co. 

''Said  note  is  indorsed  by  said  J.  I).  Belhimy,  Jr.,  and 
each  of  said  defendants  on  its  back. 

'*The  defendants  J.  D.  BeHamv,  Jr.,  and  Henry  P.  West 
plead  set-off  as  follows,  and  the  following  facts  are  found: 

"At  date  of  said  assignment  the  bank  was  indebted  to 
John  D.  Bellamy,  Jr.,  for  legal  services  in  the  sum  of  ten 
dollars.  Also  $112.10  on  deposit  in  said  bank  to  sight 
check.     Also  a  certificate  of  deposit  as  follows:' 

**  $1,150.  Hank  of  New  Hanovek, 

"  WiLMixciTox,  N.  ('.,  January  16,  18JI3. 

*' John  D.  Bellamy,  Jr.,  has  deposited  in  this  bank  $1,150, 
payable  to  the  order  of  himself  after  thirty  days'  notice  on 
the  return  of  the  certificate  properly  indorsed,  with  interest 
at  the  rate  of  five  per  cent,  per  annum  if  left  for  three 
months.  .       (Signed)         \V.   L.  Smith, 

"  Cashier. 

"Notice  w-as  given  on  this  certificate  June  6,  189o. 

"  Said  Bellamy  holds  a  certificate  entirely  similar  to  aV^oye 
for  $1,000,  indorsed  to  him  by  Mrs.  M.  A.  Dosher,  May  22, 
1893.  Notice  was  given,  and  said  certificate  was  <lue  and 
payable  June  23,  1893.  This  certificate  bears  on  its  face 
four  per  cent,  interest,  and  dated  Aj)ril  29,  1893. 

'•Henry  P.  West  holds  a  certificate  similar  to  the  above, 
bearing  date,  four  per  cent,  interest,  payable  to  himself,  for 
$1,020.26,  dated  May  13,  1892.  No  notice  was  given  by 
West  to  the  bank  or  to  assignee  Davis  until  thirty  days 
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before  suit  commenced.  Tliis  notice  was  given  after  assign- 
ment. 

"Henry  P.  West  had  also  deposit  in  said  l)ank  at  date  of 
its  assignment  of  $1,100,  siil)ject  to  check.  IT.  P.  West 
does  business  under  tlie  firm  name  and  style,  and  is  sole 
member  of  the  concern. 

''J.  D.  Bellamy,  Jr.,  testified  as  follows  (the  facts  stated 
by  him  are  found  true  and  so  adjudged): 

"'I  owned  -^^^  of  defendant  manufacturing  company 
property.  Bates,  president  of  bank,  stated  to  me  the 
note  sued  .on  must  be  i)aid.  I  stated  that  we  would  arrange 
it.  I  also  state<l  that  I  did  not  like  to  have  monev  on 
deposit  in  the  l)ank  at  four  j)er  cent,  interest,  and  be  pay- 
ing  eight  |)er  cent.  He  then  agreed  to  allow  me  five  per 
cent,  on  the  certificate  dated  January  16,  1893,  and  changed 
the  word  *four'  to  *five.'  There  was  no  agreement  that 
tlie  money  I  had  on  deposit  was  to  be  apj)lied  to  payment 
of  note  sued  on  and  no  such  dedication  of  it.  There  is  a 
thirty  days'  clause  in  tlie  four  per  cent,  and  five  per  cent, 
certificates,  but  the  bank  never  enforced  the  notice  for  many 

vearsui)  to  Mav  23,  181)3.     Jt  was  enforced  after  that.     On 

fc  1  »■ 

June  6,  1893,  the  cashier  paid  me  a  $1,000  certificate  with- 
out exacting  notice.  At  the  same  time  he  declined  to  pay 
the  $1,150  certificate  without  notice.  I  requested  payment 
of  the  $l,loO  certificate  that  day.  The  cashier  .said  he 
could  not  pay  it  without  the  notice.' 

"W.  L.  Smith,  cashier  of  said  bank,  testified  (the  facts 
testified  to  l>y  him  are  adjudged  to  be  true): 

'"The  Bank  of  New  Hanover  issued  four  [)er  cent,  cer- 
tificates of  deposit  (similar  to  one  copied).  The  thirty  days' 
notice  was  not  required,  and  was  generally  waived  up  to 
Mav  23,  1893.  After  that  it  was  exacted  almost  invariablv, 
except  as  to  certificates  in  sums  of  $100  and  less.  I  paid  a 
$1,000  certificate  to  J.  I>.  Belhuny.  Jr.,  waiving  notice  after 
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that  date,  but  did  not  pay  the  $l,loO.  I  don't  recollect  that 
it  was  presented/ 

**  It  is  admitted  that  all  of*said  certificates  were  due  at 
date  this  action  was  brought. 

*'In  tlie  argument  defendant's  counsel  admits  that  the 
matters  pleaded  do  not  constitute  a  counter-claim,  as  no 
judgment  can  be  rendered  thereon  against  the  plaintiff 
Davis. 

**  It  is  claimed  that  the  obligations  of  the  bank  to  the 
defendants  Bellamy  and  West  constitute  a  set-ott'  against 
the  note  sued  on.  No  defence  or  set-off  is  pleaded  by  the 
other  defendants.  They  join  in  the  plea  of  their  co-defend- 
ants.'' 

From  the  above  facts  the  ( -ourt  concluded,  as  a  matter 
of  law: 

*'  1.  That  the  certificates  of  deposit  were  not  due  on  June 
19,  1893,  when  note  sued  on  was  assigned  to  plaintifi*  Davis, 
and  do  not  constitute  a  set-off  against  said  note. 

"2.  That  J.  I).  Bellamv,  Jr.,  and  Ilenrv  P.  West  cannot 
plead  their  individual  demands  against  the  bank  as  set-offs 
against  the  note  sued  on. 

"^S.  That  the  other  defendants  cannot  {)lead  the  set-off 
claimed  only  bv  their  co-defendants  Bellamv  and  West. 
Let  judgment  be  entered  for  plaintiff." 

From  this  judgment  the  defendant  appealed. 

Mr.  George  Romdrre,  for  plaintifif'. 

Mr.  J.  D.  Bellamy,  Jr.,  for  defendant  (appellant). 

BrRWKLL,  J.:  The  i)laintilf  is  the  receiver  of  a  banking 
corporation,  the  insolvency  of  which  is  alleged.  Immedi- 
ately before  his  appointment  as  such  receiver  the  bank 
made  to  him  a  general  assignment  of  all  its  property  for 
the  benefit  of  its  creditors.     Jn  the  proceedings  instituted 
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to  effect  a  winding  nj)  of.  its  aflairs,  in  which,  as  stated 
above,  the  plaintiff  was  appointed  receiver,  it  was  adjudged 
that  that  assignment  was'*' in  contravention  of  the  laws  of 
North  Carolina  in  such  cases  made  and  provided/'  By 
that  adjudication,  as  seems  conceded,  his  title  to  the  assets 
as  assignee  was  destroyed  and  thereafter  he  held  them 
merely  in  his  capacity  as  receiver.  These  proceedings  were 
instituted  and  this  appointment  was  made  on  June  19. 
1893,  in  the  Superior  Court  of  New  Hanover  County.  It 
appears  from  the  record  that  on  July  11,  1893,  the  plaintiff 
was  again  appointed  receiver  of  the  bank  in  a  proceeding 
instituted  in  the  Superior  Court  of  Wake  C'ountv  bv  the 
Public  Treasurer  under  the  [)rovision  of  chapter  155  of  the 
Laws  of  1891,  which  in  certain  contingencies  directs  him 
to  take  such  action  **for  the  jiurpose  of  winding  up  and 
settling  the  affairs"  of  a  bank  incorjmrated  by  the  laws  of 
this  State. 

In  our  consideration  of  the  (|Uestions  presented  by  this 
appeal  we  will  assume  that  the  latter  proceedings  are  in 
aid  of  the  proceedings  instituted  by  the  creditors  in  the 
Court  of  New  Hanover  County,  and  that  the  plaintiff'  has 
been  continuously  and  uninterruptedly  the  receiver  of  the 
Bank  of  New  JIanover  from  June  19,  1893,  the  date  of  his 
first  appointment. 

It  is  to  be  borne  in  mind,  then,  that  he  is  not  the  assignee 
of  an  insolvent,  empowered  to  collect  and  distribute  the 
assets  of  his  assignor  according  to  the  terms  of  the  deed  of 
assignment,  so  far  as  its  provisions  are  not  inconsistent  with 
the  law.  He  is  an  officer  of  the  Court,  ap))ointed  to  "set- 
tle and  wind  uj)"  the  affairs  of  the  insolvent  bank,  and  to 
that  end  is  invested  suh  ^taodo  with  the  title  to  the  bank's 
ass(its,  and  is  authorized  by  statute  {The  Code,  §668)  to 
bring  suits  to  collect  del)ts  due  to  it,  either  in  his  own  name 
or  in  the  name  of  the  corporation.     Prior  to  the  enactment 
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of  this  statute  and  the  merging  of  the  courts  of  law  and 
the  courts  of  equity  into  one  tribunal  having  jurisdiction 
of  both  legal  and  equitable  rights,  a  receiver,  appointed  by 
a  court  of  equity  and  holding  the  relation  that  plaintiff 
hohls  to  the  corporation,  its  assets  and  its  debtors  and  cred- 
itors, could  not  maintain  in  his  own  name  a  suit  on  a  note 
due  to  the  bank  and  in  his  hands  as  receiver.  Battle  v. 
Davis,  f)6  X.  C,  2ry2.  In  Gray  v.  LewL%  04  N.  C,  392,  it 
was  decided  that,  as  well  because  of  the  change  in  the  sys- 
tem of  our  courts  as  because  of  the  statute,  the  receiver 
might  sue  either  in  his  own  name  or  that  of  the  insolvent 
corporation.  In  whichever  name  he  may  elect  to  bring  the 
action  it  is  essentially  a  suit  by  the  corporation,  prosecuted 
bv  order  of  the  Court  for  the  collection  of  the  assets,  and 
the  rights  of  the  defendaut  cannot  be  altered  or  destroyed 
bv  his  choice  to  sue  in  his  own  name  rather  than  in  that 
of  the  bank.  In  it  may  be  adjudicated  all  the  rights  of 
the  bank,  its  creditors  and  the  defendant  debtor,  both  legal 
and  eijuitable,  pertaining  to  the  matters  set  out  in  the 
pleadings,  and  such  a  judgment  may  b(»  entered  as  will 
enforce  the  rights  of  the  general  creditors  and  also  protect 
anv  ecjuities  that  the  defendants,  jointlv  or  severallv,  mav 
be  entitled  to  by  reason  of  their  l>eing  depositors  in  the 
bank  as  well  as  debtors  thereto. 

In  the  statutes  of  this  State  whicli  relate  to  the  winding 
up  of  the  affairs  of  insolvent  cori)()rations  there  is  no  si)e- 
cific  direction  as  to  mutual  del)ts  and  credits.  It  is  said, 
however,  that  in  the  proceedings  there  shall  be  made  such 
** orders,  injunctions  and  decrees  as  justice  and  eiiuity  shall 
require''  (The  Code,  S0H9),  and  that  the  Court  shall  direct 
the  manner  in  which  debts  against  the  corj)oration  shall  be 
proved,  l^he  (ode,  §(>7().  In  the  settlement  of  the  estates 
of  insolvents  it  is  necessary  that  there  should  be  some  gen- 
eral rule  bv  which  it  mav  be  determined  what  is  the  prova- 
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ble  debt  in  eases  where  the  creditor  is  also  a  debtor  to  it. 
either  as  principal  or  surety.  That  rule  must  be  such  as 
ecjuity  and  justice  require,  and,  when  made,  must  control 
the  demands  of  the  receiver  in  such  cases  as  that  which  we 
now  have  under  consideration ;  for,  if  from  the  claims  of 
an  insolvent  creditor  of  the  bank  he  shall  be  allowcnl  to 
demand  a  deduction,  before  proof,  of  whatever  the  claim- 
ing creditor  owes  the  bank,  no  matter  whether  as  principal, 
or  partner,  or  surety,  or  guarantor,  and  to  allow  a  dividend 
only  on  the  net  amount  after  such  deduction,  equity  and 
justice  will  recpiire  that  the  same  j)rinciple  shall  be  applied 
when,  as  here,  the  receiver  seeks  not  to  avoid  the  payment 
of  an  excessive  dividend,  but  to  collect  a  debt  due  to  the 
insolvent  bank,  and  the  debtor  asks  that  the  Court's  oflicer 
(the  receiver)  will  require  him  to  }>ay,  not  the  gross  sum 
that  he  owes  as  princi}>al,  or  i)artner,  or  surety,  or  guarantor, 
but  the  net  amount  after  deducting  from  all  the  demands 
against  him  of  whatever  nature  the  sum  due  to  him  from 
the  bank. 

It  mav  be  well  here  to  note  ])reciselv  who  are  meant  bv 
debtors  and  creditors  of  the  insolvent  bank,  as  the  terms 
are  used  in  this  discussion  of  the  rules  of  equity  that  should 
control  the  settlement  of  its  atiairs.  liv  debtors  to  the  bank 
are  meant  all  those  who,  at  the  appointment  of  the  receiver, 
were  liable  to  the  bank  for  the  [)ayment  of  money,  whether 
their  liability  had  matured  or  not,  and  without  any  regard 
to  the  exact  nature  of  the  liability,  whether  as  principal  or 
suretv.  The  word,  as  here  used,  does  not  include  those 
who  become  indebted  to  the  receiver,  for  the  same  reason 
that  a  person  who  has  become  indebted  to  an  administrator 
of  an  insolvent  estate  is  not  considered*  a  debtor  to  the 
intestate,  and  allowed  to  set  uj)  against  thatdebt  a  debt  due 
from  the  deceased  to  him.  He  owes  the  attininistrator,  while 
the  estate  owes  him.     Pdfc  v.    0/1  cer,  104  X.  C,  458;  Roiin- 
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tree  v.  Brittj  94  X.  (-.,  104;  Mauney  v.  Ingram^  78  N.  C,  96. 
Nor  is  it  ibtended  to  include  stockholders  or  officers  of  the 
corporation  «gainst  whom  the  receiver  may  be  directed  to 
bring  actions  to  recover  sums  due  for  subscriptions  for 
stock,  or  other  like  claims.  In  all  matters  pertaining  to  set- 
off such  indebtedness  or  liability  as  that  last  named  is  con- 
sidered  as  due  strictly  to  tlie  receiver  and  not  to  the  corpo- 
ration. 

Bv  creditors  of  the  bank  are  meant  those  to  whom  the 

t. 

bank  was  indebted  at  the  date  of  the  appointment  of  the 
receiver,  whether  the  debts  were  then  due  or  not.  The 
creditor  may  thereafter  assign  his  claim,  but  the  assignee 
will  hold  it  subject  to  the  receiver's  right  to  set-off  against 
it  claims  he  holds  against  the  creditor,  as  stated  heretofore. 
If  the  assignee  of  the  claim  is  himself  a  debtor  to  the 
bank,  he  will  not  be  allowed  to  use  the  assigned  claim  as  a 
set-off.     Brown  v.  BrUtain,  84  N.  C,  o52. 

Having  thus  stated  what  we  here  mean  by  debtors  and 
creditors  of  the  bank,  we  declare  that  in  our  opinion 
equity  and  justice  require  that  the  receiver,  when  he  comes 
to  make  a  settlement  with  one  who  is  a  creditor  of  the 
bank,  shall  deduct  from  his  credit  all  those  sums  for  which 
he  is  debtor,  and  when  he  settles  with  a  debtor  to  the  bank 
he  shall  allow  him  credit  for  all  sums  for  which  he  is  a 
creditor  of  the  bank. 

Ap{)lying  this  rule  to  the  case  now  before  us,  we  find 
that  the  defendant  Ilenrv  P.  West  is  a  creditor  of  the 
bank  in  two  accounts:  First,  by  a  deposit  subject  to  check, 
and  second,  by  a  certificate  of  deposit  bearing  interest  at 
four  per  cent,  dated  May  1.*^,  1892,  *' payable  to  the  order  of 
himself  after  thirtv  days'  notice  on  return  of  this  certificate 
properly  indorsed."  To  the  extent  of  these  two  deposits  he 
is  a  creditor.  In  a  certain  sense  he  may  be  said  to  be  a 
debtor  to  the  bank  for  the  whole  amount  of  the  note  on 
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which  he  is  one  of  the  eiglit  indorsors.  If  it  is  true  that 
the  principal  debtor,  The  Industrial  Manufacturing  Uo.,  is 
wholly  insolvent,  and  that  the  receiver  will  not  be  able  to 
collect  anything  on  this  note  from  it,  then  the  true  del)t  of 
the  defendant  West  to  the  l)ank  is  one-eightli  part  of  the 
whole  amount  and  also  his  proper  proportion  of  what  his 
co-sureties  fail  to  pay  and  cannot  be  made  by  execution  to 
pay;  and  we  hold  that  the  receiver  should  be  directed  t(» 
adjust  and  settle  the  said  true  indebtedness  of  the  defend- 
ant W'est  by  setting  off  the  same  against  his  aforesaid 
claims  against  the  bank. 

It  is  to  be  assumed  that  the  receiver,  when  an  execution 
is  issued  in  his  favor,  will  direct  the  Sheriff  in  such  cases 
as  this  one  to  seize  and  sell  the  property  of  the  principal 
debtor,  and  not  direct  steps  to  be  taken  against  the  sureties 
unless  necessary,  and  against  the  sureties  only  as  is  eijuita- 
ble  and  just. 

In  Morse  on  Banks  and  Banking,  section  X^S,  it  is  said: 
''Where  the  bank  itself  stops  payment  and  becomes  insolv- 
ent the  customer  may  avail  himself  in  set-oif  against  his 
indebtedness  to  the  bank  of  anv  indebtedness  of  the  bank 
to  himself;  as,  for  example,  the  balance  due  him  on  his 
dej)Osit  account.  So,  also,  even  though  the  debt  to  him 
has  not  matured  at  the  time  of  the  insolvencv.  The  maker 
or  indorser  of  a  note  falliufi:  due  after  insolvencv  mav  set 
offhis  dej)osit,  or  a  debt  due  him  at  the  time  of  the  assign- 
ment, but  not  a  claim  coming  to  him  after  the  assignment.'* 
By  the  expression  ** coming  to  him  after  assignment"  is 
meant  purchased  or  otherwise  acquired  after  the  assign- 
ment, the  principle  announced  being  that  decided  by  this 
Uourt  in  Brown  v.  Br  iff  a  in,  f<((pra. 

In  the  settlement  of  the  aHairs  of  an  insolvent  national 
bank  the  indorser  of  a  note  in  the  hands  of  the  reueiver 
was  allowed  t(^  set  off  against  his  liability  on  this  note  his 
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deposits  in  the  bank.  Yardleyw  Clothier^  ^\  Federal  Rep., 
506,  overruling  Amiatrong  v.  Scott,  36  Fed.  Rep.,  63.  If 
an  iudorser  has  this  right  of  set-off  any  one  or  more  of 
several  indorsers  must  certainly  have  the  same,  right.  The 
National  Banking  Act  contains  no  express  provision  as  to 
set-off  in  cases  of  insolvencv  of  a  bank.  In  the  matter  of 
the  Middle  District  Bank,  9  Cow.,  414,  Chancellor  Wal- 
worth said :  **  If  the  real  debtor  is  unable  to  pay,  and  the 
receiver  is  compelled  to  resort  to  the  indorser,  who  is  even- 
tually to  be  the  loser,  he  has  the  same  equitable  claim  to 
set  off  bills  W'hich  he  had  at  the  time  the  bank  stopped 
payment.  But  no  such  effect  should  be  allowed  to  an 
indor.ser  where  he  is  indenniitied  bv  tlie  real  debtor,  or 
where  the  latter  can  be  compelled  to  pay."  The  rule  thus 
stated  bv  the  learned  Chancellor  seems  to  us  eminentlv  just 
and  equitable.  It  was  applied  by  him  to  the  settlement 
of  the  affairs  of  a  bank  of  issue.  The  Bank  of  New  Han- 
over was  not  a  bank  of -issue,  but  of  depo.sit  and  discount. 
But  we  know  of  no  reason  wl)V  it  should  not  effect  an 
e(iuitable  result  as  well  where  the  indebtedness  of  the 
insolvent  bank  consists  of  accounts  and  certificates  of 
deposit  as  where  its  liabilities  were  represented  by  bills. 
If  it  be  said  that  no  action  would  lie  on  the  deposit  which 
was  subject  to  check  until  after  demand  and  refusal  it  is  to  be 
rei>lied  that  the  same  is  true  of  an  action  on  bills  of  a  bank 
of  issue.  But  we  think  that  the  effect  of  the  insolvencv  of 
the  bank  and  its  closing  of  its  doors  and  stopi^age  of  busi- 
ness, and  attempting  to  assign  all  its  property  to  the  plain- 
tiff, was  to  make  all  its  deposit  accounts  and  all  its  certfi- 
cates  of  deposit  at  once  due  without  any  demand  or  notice. 
Seymour  v.  Durham,  31  Ilun.,  93,  was  an  action  by  the 
assignee  of  an  in.solvent  bank  against  the  maker  of  a  note, 
who  asked  that  he  be  allowed  to  set  off  a  certificate  of 
deposit  payable  to  his  order  '*on  return  of  the  certificate 
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properly  indorsed,  with  interest  at  the  rate  of  five  per  cent., 
if  left  four  mouths/'  We  adopt  as  pertinent  here  what 
was  said  there:  **The  argument  of  the  plaintiff  is  that 
such  a  de{)Gsit  is  not  due  until  demand  ;  that,  as.no  demand 
has  been  made  before  the  assignment,  the  deposit  was  not 
then  due;  while  the  note  was  due,  and  therefore  that  the 
deposit  is  net  a  set-off.  There  is  no  doubt  of  the  general 
principle  that  an  action  cannot  be  maintained  for  money 
thus  dej)osited  until  after  demand.  And  the  reason  for 
that  is  that  a  right  of  action  does  not  arise  until  there  has 
been  a  breach  of  contract.  And  in  cases  of  such  a  <lep()sit 
a  breach  of  contract  does  not  take  place  until  a  refusal  of 
payment.  But  the  plaintiffs,  as  I  think,  err  in  arguing 
that,  because  a  demand  is  necessary  before  an  action  can 
be  brought,  therefore  the  indebtedness  is  not  presently 
payable.  The  depositary  may  lawfully  pay  the  debt  at 
any  time.  He  could  not  do  this  if  it  were  a  debt  payable 
in  the  future.  The  dei)ositor  mi>y  lawfully  demand  the 
debt  at  anv  time.  He  could  not  do  this  if  it  were  a  debt 
payable  in  the  future.  A  debt  payable  in  the  future  is 
one  which  neither  the  debtor  has  a  right  to  pay  nor  the 
creditor  has  a  right  to  demand  instantly.  That  is  not  the 
case  with  such  a  deposit.  There  is  no  future  day  till  which 
the  respective  rights  of  the  parties  are  postponed.  The 
creditor  may  demand  payment  at  any  time,  and  therefore 
the  deposit  is  a  debt  j)ayable  in  pnsaitl.  I-et  us  suppose 
that  Pratt  (the  banker)  instead  of  making  an  assignment 
had  sued  Dunham  (the  debtor)  on  the  past  due  note.  Can 
it  l>e  be  doul)ted  that  Dunham  might  have  set  off  in  such 
action  the  deposit,  producing  and  surrendering  the  certifi- 
cate? Could  Pratt  (the  banker)  have  objected  in  op[K)si- 
tion  to  such  a  set-off  that  Dunham  had  not  made  a  demand 
for  the  deposited  monev  before  the  dav  when  Pratt  com- 
menced  his  action?     The  reply  to  such  an  objection  would 
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have  been  that  a  demand  was  only  for  the  depositary's 
protection,  when  called  upon  to  pay,  but  that  no  demand 
was  needed  when  the  deposit  was  to  be  used  only  as  a  set- 
off or  defence." 

The  fact  that  in  one  case  the  certificate  of  deposit  was 
payable  ** after  thirty  davs'  notice"  and  not  immediately 
after  'demand  cannot  make  the  language  above  quoted 
inapplicable  here.  But  besides  all.  this  it  must  be  consid- 
ered tfiat  when  a  bank  of  deposit  closes  its  doors  and  abdir 
cates  its  functions,  as  the  Bank  of  New  Hanover  did,  all  its 
deposits,  whether  evidenced  by  Dook  accounts,  or  certificates 
such  as  the  defendant  West  holds,  became  to  instanti  due. 
Why  demand  that  which  it  had  thus  emphatically  declared 
it  could  not  and  would  not  pay?  Why  notify  the  insolv- 
ent bank  that  after  thirty  davs  a  demand  would  be  made? 
On  whom  shouhl  the  demand  be  matle?  To  whom  should 
the  notice  be  given?  The  law  does  not  require  the  doing 
of  **  vain  things."  The  failure  to  do  them  is  not  allowed 
to  prevent  the  enforcement  of  just  rights. 

We  do  not  think  that  the  principle  announced  in  Adams 
V.  Bankj  113  X.  C,  332,  cited  by  plaintiff's  counsel,  has 
application  here.  We  are  not  considering  the  lien  of  a 
bank  upon  the  deposit  of  its  customer,  but  the  rights  of  a 
depositor  in  an  insolvent  bank  that  has  stopped  business  to 
treat  his  deposit  as  due  and  to  demand  that  there  shall  be 
an  accounting,  and  that  the  difference  between  all  the 
debits  and  all  the  credits  shall  be  considered  by  the  receiver, 
the  officer  of  a  court  of  equity,  as  the  true  debt  due  from 
him  to  the  bank. 

It  is  not  necessary  here  to  discuss  the  legal  rules  which 
are  adopted  by  the  Courts  when  the  defendants  in  an  action 
seek  to  enforce  a  claim  which  they  or  some  of  them  have 
against  the  plaintiffs,  or  some  of  them,  further  than  to  say 
that  if  the  Bank  of  Xew  Hanover,  not  being  insolvent  and 
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in  the  hands  of  a  receiver,  had  itself  brought  this  action, 
we  can  see  no  reason  why  each  one  of  the  defendant  depos- 
itors should  not  be  allowed  to  set  up  against  the  claim  of 
the  bank  what  the  bank  owed  him  either  on  account  or  bv 
certificate.  The  objection  of  the  bank  to  such  an  allow- 
ance of  credit  would  seem  most  unreasonable  and  to  indi- 
cate a  purpose  not  to  conduct  its  business  as  solvent  banks 
do.  8uch  an  objection  would  not  be  raised  by  a  solvent 
banking  institution.  Xo  objection  would  be  likely  to  come 
from  the  principal  debtor  or  the  other  sureties.  If  it  did 
come  from  either  the  reply  would  be:  Pay  all  the  debt  then 
yourselves  if  you  do  not  wish  to  account  with  your  co-de- 
fendant after  he  has  paid  it  by  surrendering  his  own  individ- 
ual bank  deposit.  There  would  be  no  such  multiplicity  of 
issues  raised  as  would  make  it  inconvenient  or  impractica- 
ble to  trv  all  of  them  in  one  action.  The»tendencv  of  The 
Code  practice  is  towards  the  enlargement  of  the  number  of 
rights  that  may  be  adjusted  in  one  action.  Sloan  v.  J/c- 
Dowelly  71  N.  C.,3.j6.  The  (Jourt,  being  a  court  of  equity 
as  well  as  of  law,  adjusts  its  judgment  or  decree  to  enforce 
and  protect  all  the  rights  of  all  the  parties,  and  each  right 
of  each  party,  as  far  as  they  can  be  declared  upon  the 
pleadings,  issues  and  verdict.  Clark  v.  Williams,  70  N.  C, 
679;  McXnll  v.  Jlodc/es,  105  N.  (;.,  52. 

What  is  said  above  applies  also  to  the  deposit  account 
and  the  certificates  of  deposit  set  up  by  the  defendant 
Bellamv.  His  claim  for  services  was  due  from  the  bank 
to  him  before  its  insolvency,  and  must  be  counted  as  a  part 
of  the  set-off  available  to  liim  in  settlement  of  the  claim  of 
the  bank  against  him. 

We  hold,  therefore,  as  we  have  heretofore  stated,  that 
while  the  judgment  against  all  the  defendants  for  the 
amount  of  the  note  and  costs  was  proper  it  should  have 
been  so  framed  as  to  contain  a  direction  to  the  receiver  to 
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allow  the  defendants  West  and  Bellamy  to  avail  themselves 
of  their  respective  claims  against  the  bank,  set  out  in  the 
answer,  in  settlement  of  what  each  of  them  is  recjuired  to 
pay  to  satisfy  this  judgment.  If  the  principal  debtor  is 
wholly  insolvent  and  the  receiver  can  get  nothing  by  his 
execution  against  it,  und  all  the  co-sureties  are  solvent, 
then,  as  has  been  said,  each  of  these  defendants  will  be 
allowed  to  pay  one-eighth  part  of  the  judgment  in  that 
way.  If  any  one  or  more  of  the  sureties  are  insolvent  the 
proportion  of  the  judgment  to  be  adjusted  •in  this  way  by 
these  two  depositors,  West  and  Bellamy,  will  be  increased. 
The  receiver  should  be  directed  to  proceed  in  the  collection 
of  his  judgment  in  accordance  with  the  principle  herein 
announced,  and  to  allow  the  set-off  of  the  defendants  West 
and  Bellamy  to  the  extent  indicated  above. 

Modified  and  Affirmed. 


rXlTKI)  STATES  NATIONAL   BANK  OF  NEW  YORK  v.  McNAIR 

&  PEAKSALL. 

Banks — Negotiable  Note — Bona  Fide  Purchaser. 

Plaintiff*  bunk  rediscounted"  for  N.  Bank,  along  with  other  notes,  a  note 
of  the  defendants  (aj^inet  which  the  latter  claimed  an  equity)  and 
placed  the  proceeds  to  the  credit  of  N.  Bank,  and  before  receiving 
notice  of  the  equity  paid  checks  of  N.  Bank  to  the  extent  of  half 
of  the  proceeds  of  such  rediscount:  Hdd,  that  plaintiff  was  a  pur- 
chaser of  such  note  for  value,  although  between  the  date  of  such 
rediscount  and  notice  of  the  eciuity  plaintiff"  had  credited  other 
items  to  N.  Bank  and  at  time  of  such  notice  owed  the  latter  more 
than  the  proceeds  of  the  rediscount. 
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This  was  a  civrL  action,  tried  l)ofore  Browriy  •/.,  and  a 
jury,  at  January  Term,  1894,  of  the  Superior  (burt  of 
New  Hanovkr. 

The  plaintiff,  the  United  States  National  Bank  of  New 
York,  brought  its  action  ag'ainst  the  defendants  to  recover 
the  sum  of  ^o.iWO  due  by  the  defendants  to  it  on  a  promis- 
sory note  which  the  defendants,  McNair  &  Pearsall,  under 
date  of  November  19,  1891,  had  executed  to  the  First 
National  Bank  of  Wilmington,  N.  U,  for  the  sum  of  $5,000, 
and  payable  thirty  days  after  its  date,  and  which  said  note 
the  said  First  National  Bank  of  Wilmington  had  indorsed 
to  the  plaintiff  for  value  and  before  maturity,  as  plaintitt" 
alleges. 

The  defendants,  McNair  &  Pearsall.  l)v  their  answer 
admitted  that  the  said  note  had  been  indorsed  before 
maturity  to  the  [)laintiff',  but  denie<l,  on  information  and 
V>elief,  that  the  plaintiff'  was  a  purchaser  for  value  of  the 
note  in  controversy;  and  further  alleged  as  a  defence  a 
set-off  and  counter  clAim,  as  appears  by  the  answer  of  the 
said  defendants. 

§ 

The  plaintiff  filed  a  replication  to  the  said  answer,  as 
appears  by  the  record. 

The  following  issues  were  submitttMl  to  the  jury: 

'*  1.  Is  the  i)laintiff  a  j)urchaser  for  value  of  the  note 
sued  on  without  notice?  Answer,  No,  not  a  purchaser  for 
value. 

''  .*i.  What  sum,  if  any,  are  defendants  entitled  to  recover 
by  way  of  counter-claim  against  cause  of  action  sued  on? 
Answer,  $4,199.89." 

The  defendants  introduced  as  a  witness  in  their  behalf 
A.  K.  Walker,  who  testified  as  follows:  *'  I  was  correspond- 
ing clerk  of  the  First  Naticmal  Bank  of  Wilmington  for 
some  months  prior  to  its  suspension.  The  bank  suspended 
on  Noveml)er  2."),  1891.     I   remember  the  note  given  by 
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the  defendants  to  the  United  States  National  Bunk  of  New 
York.  Several  other  notes  were  sent  at  the  same  date,  and 
all  were  indorsed  to  plaintiff  before  tliey  were  due.  The 
notes  sent  in  the  batch  with  the  note  in  controversv  amounted 
to  $17,000,  and  none  of  these  had  matured.  These  notes 
were  diseounted  for  the  First  National  Bank  of  Wilmington 
bv  the  plaintiff.  The  First  National  Bank  of  Wilmington 
did  business  on  the  24th  dav  of  November,  18J)1,  but  did 
not  open  its  doors  on  the  2.")th  day  of  November,  1891." 

The  defendants'  counsel  handed  a  paper  to  the  witness, 
who  stated  that  the  paper  is  the  account  current  with  the 
United  States  National  Bank. 

"The  amount  of  $16,911.33  under  date  of  November 
23d  on  this  account  is  the  proceeds  of  the  $17,000  worth  of 
notes  which  were  rediscounted  by  the  said  plaintiff  bank 
for  the  First  National  Bank,  and  appears  on  the  account  as 
of  the  date  of  23d  November,  1891,  and  is  the  last  entry 
on  the  account  as  to  its  position.  The  amount  was  placed 
to  the  credit  of  the  First  National  Bank  and  subject  to  its 
sight  draft.  This  account  is  in  the  same  handwriting  as 
nearly  all  previous  monthly  accounts,  and  came  by  mail 
from  the  plaintiff  bank  in  an  enveloi)e  stamped  'United 
States  National  Bank.'  The  account  runs  from  November 
I,  1891,  to  November  30, 1891,  and  the  said  account,  being 
an  exact  copy  of  all  of  the  debits  and  credits  from  the  1st 
dav  of  November  to  the  30th  dav  of  November,  1891.  both 
inclusive,  is  made  a  part  of  this  evidence,  and  marked 
Exhibit  *A."'  The  plaintiff  objects  to  the  introduction  of 
this  account.     Objection  overruled.     Plaintiff  excepts. 

'*The  $17,000  worth  of  notes,  wdiich  includes  the  note  in 
controversy,  were  sent  on  November  21,  1891,  to  plaintiff  for 
rediscount.  The  United  States  National  Bank  was  the 
New  York  correspondent  of  the  P^irst  National  Bank  and 
its  bank  of  deposit  in  New  York.     The  notes  amounting  to 
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$17,000,  among  which  was  included  the  note  sued  on,  were 
sent  to  plaintiff  indorsed  by  the  First  National  Bank  on  the 
21st  dav  of  November,  1891,  and  I  sent  them  mvself  that 
day.  They  left  here  the  night  of  the  21st  by  mail  and  were 
the  last  batch  of  notes  sent  bv  First  National  Bank  before 

ft' 

its  failure  to  the  United  KStates  National  Bank,  and  in  the 
course  of  mail  they  reached  New  York  on  the  morning  of 
November  28d  and  were  discounted  and  placed  to  the  credit 
of  the  First  National  Bank  on  that  dav. 

'^According  to  the  account  which  has  been  introduced,  at 
tlie  close  of  the  account,  the  balance  due  the  First  National 
Bank  on  the  said  account  is  $21,279.83.'^  The  plaintiff 
objects  to  any  testimony  as  to  the  balance  due  the  First 
National  Bank  of  Wilmington  by  the  plaintiff  bank  on 
any  day  between  the  21st  daj-  of  November,  1891,  and  the 
80th  day  of  November,  1891.  Objection  overruled.  IMain- 
tiff  excepts. 

'*0n  the  21st  dav  of  November,  1891,  the  balance  due  the 
First  National  is  $43,387.02 ;  on  November  23d,  $28,338.75  : 
on  November  24th,  $17,086.44;  on  November  26th,  $21,- 
640.51 ;  on  November  27th,  $21,236.04;  on  November  28th, 
$21,370.78.  There  were  quite  a  number  of  First  National 
Bank  checks  that  were  not  paid  by  the  First  National  Bank, 
but  none  were  refused  payment  up  to  the  time  that  the 
First  National  Bank  suspended." 

On  cross-examination  the  witness  testified  that  these 
accounts  current  are  made  out  in  rough  and  sent  out  for 
the  purpose  of  ascertaining  errors. 

"The  plaintiff  bank  was  our  regular  New  York  corre- 
spondent, and  at  the  date  the  plaintiff  discounted  the  defend- 
ants' note  for  the  First  National  Bank  plaintiff's  bank 
held  a  large  amount  indorsed  by  the  First  National  Bank 
which  the  First  National  Bank  had  received  monev  on  and 
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all  of  which   had  btrii  passed  to  the  credit  of  the  First 
National  Bank. 

**  At  the  time  of  the  suspension  of  the  First  National  Bank 
and  up  to  the  1st  of  December,  when  account  current  was 
rendered,  none  of  the  paper  rediscounted  by  the  plaintiff 
for  the  First  National  Bank  had  become  due.  I  am  now 
satisfied  that  the  plaintiff  bank  held  $4«,o00  worth  of  paper 
and  notes  indorsed  by  the  First  National  Bank,  including 
the  ^17,000  sent  on  the  21st  day  of  November.  All  of  this 
liad  been  placed  to  the  credit  of  the  First  National  Bank 
before  it  failed.  At  the  close  of  business  on  the  24th  dav 
of  November,  1891,  the  defendants  had  on  dei)osit  the  sum 
of  $4,199.89  in  the  First  National  Bank." 

The  plaintiff  introduced  the  depositions  of  J.  H.  Parker, 
11.  C.  Ho[>kins  and  J.  J.  McAuliff'e. 

This  is  all  the  evidence  introduced  by  either  party  at  the 
trial,  and  there  was  no  other  evidence  as  to  the  discounted 
paper  held  by  plaintiH',  nor  as  to  how  much  of  it  had  been 
collected. 

The  Court  charged  the  jury  as  follows: 

'*  This  is  an  action  brought  by  plaintiff  to  recover  on  a 
note  for  $o,()00  set  out  in  the  complaint.  This  note,  it  is 
admitted,  was  payable  to  the  First  National  Bank  of  Wil- 
jnington  and  indorsed  by  it  to  plaintiff  and  discounted  by 
plaintiff  on  the  2;3d  of  November,  1891.  It  is  admitted 
that  said  note  with  others  amounting  in  all  to  $17,000  were 
mailed  to  plaintiff  on  Noveniber  21,  1891,  and  discounted 
by  plaiutiff  on  23d ;  and  on  tliat  date  the  {)roceeds  were 
placed  to  the  credit  of  the  First  National  Bank  on  the  books 
of  plaintiff;  to-wit,  $16,911.33. 

**  It  is  admitted  that  at  the  time  said  note  was  discounted 
and  proceeds  placed  to  the  credit  of  the  First  National 
Bank  the  defendants  had  on  deposit  in  latter  bank  $4,199.89, 
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and  that  said  sum  was  still  due  defendants  bv  said  First 
National  Bank  when  it  suspended  on  November  25,  1891  : 
and  that  it  has  never  been  paid.  There  is  no  evidence 
that  plaintifl'  had  notice  of  this  deposit. 

"An  account  rendered  hv  plaintiff  to  First  National 
Bank  is  in  evidence.  It  is  not  denied  that  this  identical 
account  was  rendcTcd  by  plaintiff  to  said  First  National 
Bank. 

*'0n  said  account  it  appears  that  the  First  National  Bank 
was  credited  November  23,  ISDl,  with  an  item  of  discount, 
$16,911.33.  It  is  not  denied  that  this  item  is  composed  of 
the  batch  of  papers  aggregating  $17,000,  and  that  defend- 
ants* note  for  $.'),000  was  one  of  the  notes  discounted  and 
composing  that  item.  It  appears  on  the  account  that  the 
onlv  other  items  received  bv  ])laintiff  and  credited  said 
First  National  Bank  after  the  23d  and  after  the  entry  upon 
said  account  of  the  $16,911.33  item  was  one  upon  the  24th 
of  $3,1()7.21:  one  u{)on  2oth  of  $7,101.74;  one  upon  25tli 
of  $1,992.33;  one  u|)on  30th  of  November  of  $30,  and  one 
same  date  $110.H9.  The  account  then  closes,  showing  bal- 
ance due  First  National  Bank  of  $21,279.33.  This  .^^hows 
that  the  proceeds  of  the  discount  of  defendants'  note, 
although  credited  on  plaintiff's  i)ooks,  has  never  l)een  paid 
out  by  i)laintiff. 

**The  evidence  shows  that  j>laintiff  held  a  large  amount 
of  paper  indorscMl  by  First  National  that  had  not  then 
matured.  There  is  no  evidence  that  plaintiff  has  failed  to 
collect  any  of  such  paper  except  the  notes  sued  on. 

"  r])on  this  state  of  facts  and  upon  the  entire  evidence  the 
Court  is  of  the  opinion  that  you  should  answer  first  issue, 
'  No.' 

"The  Court  is  of  the  opinion  that  defendants  may  plead 
their  de])()sit  in  First  National  Hank  as  a  set-off  and  counter- 


N.  C]  FEBIU'ARY  TERM,  1894.  Ml 

Rank  r.  McXair. 

claim  against  thoir  note  sued  on — there  being  no  evidence 
that  the  {)laintiff'  has  j)aid  tlie  said  money  to  the  rex.*eivcr. 

•'  It  is  admitted  that  phiintifi"  received  defendants'  letter 
and  also  the  telegram  in  evidence. 

"  You  sliould  also,  upon  the  undisputed  evidence  not 
denied,  answer  second  issue,  '  $4J1)9.<S1>."* 

In  obedience  to  the  instructions  of  the  Court  tlie  jury 
answered  the  first  issue,  "  Xo,  not  a  purchaser  for  value'*; 
and  the  third  issue,  '•  Yes,  sum  of  ?4,190.8n." 

Motion  for  a  new  trial,  and  the  plaintitf  assigns  as  errors: 

*'  1.  The  error  of  the  Court  in  allowing  the  introduction 
of  evidence  against  the  [)laintit!"s  objection. 

'*  "2.  That  liis  IIon(»r  erred  in  charging  the  jury  'this 
shows  that  the  proceeds  of  the  discount  of  def(»ndants'  note, 
althougli  credited  on  j)laintitt"s  books,  has  never  been  paid 
out  by  plaintiff".' 

'*  3.  That  his  Honor  erred  in  charging  the  jury  that 
*  upon  this  state  of  facts  and  uj)on  the  entire  evidencr  the 
Court  is  of  tlie  opinion  that  you  should  answer  the  first 
issue  No.' 

'*  4.  That  his  Honor  erretl  in  charging  the  jury  that  the 
Court  is  of  the  opinion  that  '  defendants  may  plead  their 
deposit  in  the  First  National  Bank  as  a  set-off  and  countt^r- 
claim  against  their  notes  sue<l  on ' :  and  in  further  charging 
the  jury  that  the  defendants  wen?  entitled  to  plead  a  coun- 
ter-claim in  the  sum  of  $4,199.89." 

The  motion  for  a  new  trial  was  overruled,  and  from  a 
judgment  for  defejidants  plaintiff  appealed. 

Measi'S.  Jiicaud  d'  WcilL  for  plaintiff  (api)ellant). 
Mr.  George  Bouutrcc,  for  defen<lants. 

Clakk,  J.:  As  between  the  defendants  and  the  First 
National    Hank   of  Wilmington   the   deposit   of    84,199.80 
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would  have  been  a  good  set-off  in  an  action  bv  said  bank 
on  the  defendant's  note  for  ?o,0()0.  1  Morse  on  Bank,  sec- 
tion 338,  and  cases  there  cited.  But  it  would  not  be  a  set- 
off to  an  action  by  the  plaintiff  if  said  note  was  assigned 
before  maturity  for  value  and  without  notice.  The  pre- 
sumption is  that  it  was.  It  is  indeed  conceded  that  the 
assignment  was  before  maturitv  and  without  notice  of  anv 
equity,  but  it  is  denied  that  the  assignment  was  tor  value. 

It  is  not  controverted  that  the  note  was  sent  bv  the  First 
National  Bank  of  Wilmington  to  the  plaintiff  with  other 
notes,  the  whole  aggregating  §17,000,  which  were  on 
November  23,  1891,  rediscounted  and  the  proceeds, 
$16,911.33,  placed  to  the  credit  of  the  Wilmington  bank, 
but  no  money  was  i)aid  thereon  at  that  time.  If  that  were 
all  the  plaintiff  was  not  a  purchaser  for  value,  for  it  had 
paid  nothing,  and  to  the  action  by  it  on  the  note  the  defend- 
ants could  plead  the  set-off  they  had  against  the  original 
payee. 

It  further  appears,  however,  that  the  balance  to  credit  of 
the  Wilmington  bank  on  books  of  i)laintiff  on  close  of  busi- 
ness on  November  23d  was  $28,338.7/),  including  said  credit 
of  $16,911.33.  There  were  subsecjuent  payments  to  check 
of  the  Wihuington  bank  before  notice  of  defendant's  equity, 
amounting  to  $19,530.18.  There  were  subseijuent  credits 
also,  which  left  a  balance^  due  the  Wilmington  bank  on 
November  28th  of  $21,279.33.  The  well-settled  rule  is 
that  **the  first  monev  in  is  the  fii^st  monev  out."  Bouden 
V.  Bank,  60  N.  C.,  13.  Deducting,  therefore,  from  the 
$28,338.75  on  plaintiff's  books,  23d  November,  to  credit  of 
Wilmington  bank  the  $19,530.14  paid  out  to  its  order 
before  November  28th,  there  ai)pears  only  $8,808.61  of 
said  balance  whicli  has  not  been  juiid.  As  the  full  value 
of  all  the  notes  rediscounted  on  23d  November  was  $16,- 
911.33  it  follows  tliat  $8,102.72  has  been  paid  by  plaintiff 
on  said  notes. 
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Thus  the  plaintiff  was  a  purchaser  for  a  valuable  consid- 
eration, before  maturity  and  without  notice.  By  the  law- 
merchant  the  defendants  cannot  ■  set  up  this  set-off. 
1  Daniel  Neg.  Inst.,  section  7586;  Cromwell  \\.  County  of 
Sac,  96  U.  S.,  60.  It  is  true  if  (as  has  been  said)  there  had 
nothing  passed,  and  the  plaintiff  had  simply  given  the 
payee  credit  on  its  books,  this  would  not  have  made  the 
plaintiff  a  purchaser  for  value.  Mann  v.  Bank,  30  Kan., 
412;  Bank  v.  Valentine,  18  Hun.,  417;  Bank  v.  Newell,  71 
Miss.,  308.  The  same  might  be  true  if  the  amount  paid 
was  so  small  as  to  be  merely  colorable,  or  to  suggest  fraud 
or  notice  of  defendant's  equities. 

But  here  the  plaintiff  has  paid  nearly  half  The  bal- 
ance is  a  valid  indebtedness  of  the  plaintiff  to  the  Wilming- 
ton bank,  which  passes  with  its  other  assets  to  the  receiver 
of  th^t  bank  to  be  collected  and  applied  pro  rata  to  all  its 
creditors,  including  the  defendants,  who  are  creditors  to  the 
extent  of  their  dejiosit.  Error. 


FIRST  NATIONAL  BANK  OF  RICHMOND  v.  JUNIUS  DAVIS  AND 
JAMES  A.  LEAK,  Receivers  of  tlie  Bank  of  New  Hanover. 

Banks  and  Banking — Collections — I^incipal  and  Agent — 
Trustee  and  Cestui  Que  Trust — (bnverdon — Creditor  and 
Debtor — Insolvency. 

1.  Where,  under  an  agreement  between,  plaintiff*  bank  and  itt»  corre- 
spondent N.  H.  Bank  it  was  ajj^reed  tliat  the  latter  should  collect 
commercial  paper  and  checks  forwarded  it  by  the  plaintiff  for  a 
commission  and  remit  daily  for  the  proceeds,  the  relation  of  prin- 
cipal and  agent  as  to  any  paper  ceased  on  its  collection  and  the 
relation  of  creditor  and  debtor  arose  immediat-elv  as  to  the  cash 
(or  its  equivalent). 
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2.  Where,  under  such  agreement,  the  proceeds  of  such  collections  were 
niinjjled  with  the  proceedp  of  the  N.  TI.  Bank,  the  cashier  of 
which  had  no  knowledge  of  its  insolvency  until  its  failure,  the  N. 
M.  Bank  cannot,  upon  its  failure,  bechargeahle  with  a  conversion 
of  plaiiUifl*  bank's  funds,  since,  in  the  absence  of  such  knowledge 
on  the  part  of  the  cashier,  the  expressed  contract  between  the 
parties,  witli  its  necessary  implication  as  to  the  disf)osition  to  bt^ 
made  of  the  plaintiff's  money  as  soon  as  any  of  it  was  collected, 
remained  in  full  force  until  the  failure. 

Civil  action,  lieanl  at  Januarv^  Term,  1894,  of  New  Hax- 
ovKK  Superior  Court,  before  Brown,  J.  By  oonsent  a  jury 
trial  was  waived  and  the  faets  were  found  bv  the  Court. 

The  action  was  to  establish  a  preferential  elaini  against 
the  assets  of  the  Bank  of  New  Hanover  in  defendants' 
hands.     The  action  was  dismissed,  and  plaintiif  appealed. 

The  following  is  so  much  of  the  case  on  apj>eal  as  is 
essential  to  an  understanding  of  the  opinion:  Defendant 
Davis  is  tlie  receiver  of  the  Bank  of  New  Hanover  at  Wil- 
mington,  and  defendant  Leak  is  a  receiver  of  a  branch  of 
said  bank  at  Wadesboro.  The  Bank  of  New  Hanover  at 
Wilmington  received  drafts,  notes  and  other  evidences  of 
debt  daily  from  the  plaintiflC  for  collection,  charging  there- 
for one-eighth  of  one  per  cent,  for  all  collections  on  Wil- 
mington, and  one-fourth  of  one  per  cent,  on  all  collections 
outside  of  Wilmington,  and  agreed  to  remit  daily.  In  pur- 
suance of  that  agreement  the  Bank  of  New  Hanover 
received  a  large  number  of  collections  from  the  plaintif!'. 
Said  bank  collected  and  remitted  dailv,  ti^enerallv.  The 
letters  from  the  plaintifi'  to  said  bank,  inclosing  said  col- 
lections sued  for  in  this  action,  run  from  May  21,  189.S,  to 
June  14,  189:»,  and  are  twenty-two  in  number.  The  Bank 
of  New  Hanover  made  an  assignment,  and  receivei*s  were 
appointed  June  19,  189:^  The  cashier,  W,  L.  8niith,  had 
no  knowledge  that  the  Bank  of  New  Hanover  was  insolvent 
until  it  failed.     The  j)laintifr  kept   no  dei>osit  account  for 
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the  Bank  of  New  Hanover,  and  the  Bank  of  New  Hanover 
kejit  no  reguhir  deposit  account  for  the  plaintiff.  At  the 
time  of  its  failure  the  Bank  of  New  Hanover  had  received 
for  collection,  sent  to  it  hy  the  jdaintiff,  the  sum  of  $12,- 
2Hf).92.  Of  this  sum  $140.11  was  received  in  actual  money, 
and  the  remainder  of  the  said  sum  was  received  in  checks 
on  the  Bank  of  New  Hanover  and  the  Atlantic  National 
Bank.  The  plaintiff  had  no  knowledge  of  the  insolvent 
condition  of  the  Bank  of  New  Hanover.  The  Bank  of 
New  Hanover,  followijig  the  invariable  custom  of  all  banks, 
kept  its  receipts  from  collections  and  all  other  moneys 
received  by  it  mixed  together  in  one  general  fund. 

Messrs,  Tliomas  IT.  ^Stranfjc  iiud  Iredell  MeareSj  for  plaintiff 
(ap{>ellant). 

Mesi^rs.  George  Davifi  and  George  Iloantree^  for  defendants. 

BuRWELL,  J. :  After  a  careful  examination  of  the  numer- 
ous authorities  cited  by  the  counsel  representing  the  j)arties 
to  this  cause  we  have  conu*  to  the  conclusion,  upon  the 
facts  found,  that  the  relation  of  the  Bank  of  New  Hanover 
to  the  })laintilf  bank,  at  the  time  of  the  appointment  of  the 
defendant  receiver,  was  merelv  that  of  debtor  to  creditor 
as  to  the  sum  of  monev  which  is  in  controverv  in  this  suit. 
The  two  banks  must  be  presumed  to  have  entered  into  the 
contract  between  them  with  the  expectation  and  implied 
agreement  that,  in  the  transaction  of  the  l)usiness  provided 
for  by  that  contract,  each  would  act  according  to  well- 
known  and  established  rules  and  customs  in  sucli  business. 
Bank  v.  Hank,  7')  N.  ('.,  o.*^4;  Marine  Bank  v.  Fulton  Bank, 
2  Wallace,  252. 

Now,  it  is  a  well-known  and  established  custom  of  banks, 
when  acting  as  collecting  agents  either  for  other  banks  or 
indeed  for  any  customcM-,  to  put   all  collections   made  by 
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them  into  the  general  fund  of  the  bank,  unless  directed  to 
make  of  them  a  j^pecial  deposit,  and  use  them  from  hour 
to  hour  and  from  day  to  day  in  the  transaction  of  their' 
current  business,  and,  when  the  day  or  the  hour  arrives 
for  making  remittances,  to  send  to  the  bank  or  other  cus- 
tomer for  wliom  the  collection  was  made,  not  the  identical 
currency  or  monev  collected,  but  money  or  currency  taken 
from  the  general  fund  without  any  reference  to  its  identity, 
or,  as  is  far  oftener  done,  its  cashier's  check  on  itself  or  some 
other  bank,  or  in  some  way  to  effect  a  transfer  of  the  fund 
by  the  use  of  credits  of  one  kind  or  another,  without  the 
handling  and  shipping  of  any  actual  money  or  currency  at 
all.  Speaking  of  such  an  agreement,  Justice  Miller  said,  in 
Marine  Bank  \ .  Fulton  Bank,  mipray  that  "the  truth  undoubt- 
edly is  that  both  parties  understood  that  when  the-  money 
was  collected  the  plaintiff*  was  to  haye  credit  with  the 
defendant  for 'the  amount  of  the  collection,  and  that  tlie 
defendant  would  use  the  money  in  its  business.     Thus  the 

ft/ 

defendant  was  guilty  of  no  wrong  in  using  the  money, 
because  it  l)ecame  its  own.  It  was  used  bv  the  bank  in 
the  same  manner  that  it  used  the  money  deposited  with  it 
that  day  by  city  customers,  and  the  relation  between  the 
two  banks  was  the  same  as  that  between  the  Chicago  Bank 
and  its  city  depositors."  And  he  addstliat  "  it  would  be  a 
waste  of  argument  to  attempt  to  proye  that  this  was  a 
debtor  and  creditor  relation."  This  is  cited  with  approval 
in  (bmmercial  Bank  of  Pe^insylvama  y.  Armstrong,  148  U.  S., 
")0,  where  Mr.  Justice  Bkkwer  said:  *'  Hearing  in  mind  the 
custom  of  banks,  it  cannot  be  that  the  i)arties  undei-stood 
.  that  the  collections  made  by  the  Fidelity  during  the  inter- 
vals between  the  days  of  remiiting  were  to  be  niade  special 
deposits,  but,  (»n  the  contrary,  it  is  clear  that  they  intended 
that  the  moneys  thus  received  should  pass  into  the  general 
funds  of  the  bank  and  be  used  bv  it  as  other  funds,  and 
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that  when  the  day  for  remitting  came  the  remittance  should 
be  made  out  of  such  general  funds."  And  in  that  case  it 
was  decided  that,  as  to  all  money  actually  collected  by  the 
Fidelity  Bank  and  put  into  its  general  fund  under  author- 
ity implied  from  the  customs  of  banks,  the  relaticm  of  that 
bank  to  the  bank  for  whom  it  was  acting  as  collecting  agent 
was  simply  that  of  a  debtor  to  a  creditor. 

It  is  true  that  in  the  cases  cited  above  the  contracts  pro- 
vided that  the  collecting  bank  should  remit,  not  daily  or  on 
the  day  of  collection,  but  at  stated  periods.  But  we  do  not 
think  that  difference  in  the  terms  of  the  contracts  can  make 
the  principles  fixed  by  those  high  authorities  inapplicable 
here.  The  test  is,  Did  the  plaintiff  bank  agree  expressly  or 
impliedly  that  the  proceeds  of  drafts,  checks,  etc.,  sent  by 
it  to  its- collecting  agent,  the  Bank  of  New  Hanover,  should 
not  be  held  by  the  latter  as  a  special  deposit,  but  merely 
mingled  with  the  other  funds  coming  in  and  used  in  the 
daily  intricate  payments  and  collections  of  its  usual  busi- 
ness? Such  an  understanding  or  agreement  does  not  appear 
to  us  at  all  inconsistent  with  the  expressed  stii)ulation  that 
remittances  should  be  made  each  day.  This  stipulation 
only  required  that  that  should  be  done  each  day  which,  under 
the  contracts  under  consideration  in  the  cases  cited  above, 
was  to  be  done — not  daily,  but  at  longer  intervals.  The 
important  point  is  not,  as  we  have  said,  when  or  how  often 
the  remittances  were  to  be  made,  but  whether  it  was  under- 
stood that  the  collecting  bank  could  and  would  transact  the 
business  as  it  did,  treating  the  checks,  drafts,  etc.,  sent  it  as 
its  own  in  its  daily  transactions,  keei)ing  memoranda  or 
book  entries  to  show  how  much  was  due  to  the  {)laintiff 
and  to  other  banks  for  whom  it  was  doing  like  services,  and 
then,  at  a  convenient  hour  and  in  some  convenient  way, 
transferring  to  the  plaintiff  bank  the  money  due  to  it.  The 
manner  of  keeping  the  account  was  immaterial — a  mere 
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matter  of  book-keeping.  If,  under  the  contraet,  it  was  not 
vvroni^ful  for  the  Bank  of  New  Hanover  to  use  inonev  eoni- 
ing  txi  it  from  tlie  eollection  of  plaintiff's  drafts,  cheeks,  etc., 
as  its  own  and   remit   other   monev  or  other  checks  and 

t. 

drafts  to  tlie  phiintifi'  therefor,  then  it  must  he  that  there 
was  no  breacli  of  trust  or  unlawful  conversion  in  the  con- 
duct of  the  officers  of  the  15ank  of  New  Hanover  in  the 
conduct  of  this  business  for  plaintiff.  It  seems  to  us  plain 
that  both  banks  must  have  clearlv  un(U:'i'sto()d  that  the 
relation  of  principal  and  agent,  as  to  any  particular  check 
or  draft  sent  for  collection,  censed  just  as  soon  as  cash  or 
its  equivalent  was  received  by  the  collecting  bank,  and  that 
immediatelv  there  was  substituted  for  that  relation,  as  to 
that  cash,  the  relation  of  debtor  and  creditor.  To  announce 
a  contrarv  conclusion  would  be  tn  declare  that  the  officers 

« 

of  hundreds  of  the  banks  of  the  countrv  weredailv  unlaw- 
fullv  and  wrono^fullv  convertiny:  to  the  use  of  their  institu- 
tions  the  pro[)erty  (»f  their  correspcaident  banks. 

If  the  cashier  of  the  Bank  of  New  Hanover  had  become 
aware  before  its  failure  that  the  bank  was  insolvent  that 
knowledge  would  perhai)s  have  had  the  effect  to  annul  his 
right,  im|)lied  from  the  terms  of  the  contract  and  the  estab- 
lished customs  of  such  business,  to  use  the  collected  funds 
of  the  plaintiff  as  he  did.  It  is  found  as  a  fact  that  he  had 
no  such  knowledge ;  therefore  the  expressed  contract  between 
the  parties,  with  its  necessary  implication  as  to  the  disposi- 
tion to  be  made  of  the  plaintiff's  monev  as  soon  as  anv  of 
it  was  collected,  remained  in  force  till  tlie  failure.  Here 
there  was  no  unlawful  conversion  of  the  funds  of  the  plain- 
tiff bank,  and  there  is  no  necessitv  for  the  discussion  of  the 
important  (juestion  {)resented  in  the  brief  of  the  learned 
counsel  for  plaintiff  in  regard  to  following  funds  that  have 
been  improperly  used  by  a  faithless  trustee  or  agent. 

The  plaintiff  has  no  lien  upon  or  right  to  the  cash  or 
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other  assets  that  eaine  to  the  hands  of  the  receiver  that  is 
superior  to  the  chiims  of  other  hanks  whose  relations  to  the 
insolvent  bank  were  similar  to  the  phiintiff's,  or  to  the 
claims  of  its  depositors.  All  these,  unless  some  special  cir- 
cumstances confer  special  rights,  must  stand  as  mere  cred- 
itors and  share  e([ually  in  the  funds  to  be  distributed. 
The  judgment  is  .  Affirmed. 


JAMES  T.  WHITE  ct  (X).   v.  J.  1).   McMlLLAN. 
Parol  Evidence — Contract  of  Sale — Deli  vert/  Under  Contract. 

1.  Parol  evidence  is  admissible  in  the  trial  of  an  action  on  a  written 

contract  to  cx])lain  the  meaning  of  abbreviations  of  words  and 
figures  contained  therein. 

2.  A  contract  for  delivery  of  goods  "about  November  1 "  is  complied 

with  bv  delivery  on  November  10th. 

3.  A  contract  for  the  sale  and  delivery  of  an  article  provided  for  pay- 

ment on  delivery  and  authorized  the  seller  to  draw  for  the  amount; 
the  article  was  shipped  *'C.  ().  I>."  and  the  purchaser  in  a  letter 
to  the  seller  made  no  objections  to  the  mode  of  delivery,  but  refused 
to  receive  the  property  on  the  ground  that  he  was  unable  to  pay 
for  the  same,  as  "money  was  scarce"  and  it  "cost  so  much";  the 
article  remained  in  the  express  office  three  months  when  it  was 
recalled  by  the  seller:  Held,  in  an  action  on  the  contract  (1),  that 
the  fact  that  the  article  was  shipped  "('.  O.  D."  was,  under  the 
circumstances,  immaterial;  (2),  that  lifter  the  positive  refusal  of 
the  defendant  to  receive  and  pay  for  the  article  it  was  not  incum- 
bent on  plaintiffs  to  longer  keep  it  at  the  place  of  delivery  agreed 
upon. 

Action,  tried  at  October  Term,  189;J,  of  Robeson  Supe- 
rior Court,  before  Connor,  J. 

The  suit  was  to  recover  thirty-two  dollars,  and  the  plain- 
titts  appealed  from  a  judgment  rendered  by  a  Justice  of 
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the  Peace.     The  plaintiff's  declared  upon  the  following  con- 
tract for  the  sale  of  a  physiological  manikin: 

**  White's  Physiological  Manikin  or  Dissecting  Cadaver, 
cabinet  edition,  ^IV).     Obstetrical  supplement,  $10  extra. 

''Place  and  date:  Limberton,  N.  C,  May  17,  1890. 

'Mames  T.  White  &  Co.,  Publishers,  New  York. 
''  Ship  about  Nove^mber  1,  1890. 

'*(iENTlemen:  —  Please  deliver,  according  to  shipping 
directions  given  below,  one  White's  Physiological  Manikin, 
medical  edition — price  $35.  In  consideration  of  its  deliv- 
ery for  me,  freight  prepaid,  at  the  express  office  speciiied 
below,  I  promise  to  \my  the  sum  of  $35  upon  delivery,  for 
which  the  publishers  are  authorized  to  draw  when  due. 

*'Cr.  by  Obs.  Sup.,  $10;  Cr.  by  cash  discount,  $3. 

*'To  whom  sent,  J.  I).  McMillan;  town,  Lumberton  ; 
county,  Robeson;  State,  North  Carolina;  express  office, 
Lumberton;  express.  Southern. 

** (Signed)        J.  D.  McMillan. 

"Agent:    L.  C.  Cowles. 

*'Any  statement,  verbal  or  otherwise,  to  be  recognized 
must  be  written  on  the  face  of  this  certificate. 


1 » 


Plaintiffs  offered  in  evidence  the  original  contract  above 

set  out  and   a  letter  written  by  defendant  to  plaintiffs  as 

follows : 

^^JAX^ARY  28,  1891. 

''Messrs.  James  T.  White  &  Co., 

,  *'Dear  Sirs: — I  am  sorrv  that  it  is  so  that  I  cannot  take 
the  manikin  ;  monev  is  so  scarce  with  me  and  it  costs  so 
much  that  it  will  be  impossible  for  me  to  take  it.  So  you 
can  order  it  back  when  you  get  ready.  I  would  take  it  if 
it  was  so  that  I  could,  but  times  are  too  hard  with  me  now. 

**  Yours  respectfully,  J.  D.  McMillan." 
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The  plaintiffs  offered  in  evidence  a  deposition  taken  in 
New  York  City  by  which  they  proposed  to  show  that  the 
manikin  had  been  shipped  by  express  to  the  defendant, 
$32  C.  O.  D.,  at  the  time  specified  in  the  contract,  and  was 
received  by  the  agent  of  the  express  company  at  Lumber- 
ton,  and  that  the  credit  of  $10  written  on  the  face  of  the 
contract  was  not  a  credit  on  the  $32. 

The  defendant  objected  to  this  evidence,  for  that  its  pur- 
pose was  to  change  the  terms  of  the  written  contract  declared 
on  by  plaintiffs,  and  was  not  within  the  personal  knowledge 
of  the  parties  testifying.  The  objection  was  sustained  by 
the  Court.     Plaintiffs  excepted. 

The  plaintiffs  offered  to  explain  the  entry  on  the  face  of 
the  contract,  "Cr.  by  Obs.  Hup.,  $10,"  by  the  parol  testi- 
mony of  the  defendant.  Upon  objection  by  the  defendant 
the  evidence  was  excluded  by  the  Court.  Plaintiffs  ex- 
cepted. 

The  plaintiffs  then  introduced  the  agent  of  the  express 
company  at  Lumberton,  who  testified  that  it  was  the  cus- 
tom of  the  company  to  return  all  uncalled  for  freight  at 
the  expiration  of  thirty  days  from  its  receipt  by  the  com- 
pany at  the  delivery  oflfice ;  that  the  manikin  was  marked 
C.  O.  D.,  and  was  received  at  the  express  office  at  Lumber- 
ton  November  10,  1890,  and  was  returned  February  11, 
1891. 

The  Court  being  of  the  opinion  that  the  plaintiffs  had 
failed  to  show  a  compliance  with  the  contract  and  were 
not  entitled  to  recover,  the  plaintiflfs  submitted  to  a  non- 
suit and  appealed. 

Messi^H.  McNeill  &  McMillan,  for  plaintiffs  (appellants). 
No  counsel  contra. 

Ui'RWELL,  J.:  The  first  and  second  sections  of  the  plain- 
tiffs' complaint  are  as  follows : 
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'M.  That  on  or  about  the  17th  of  Mav,  1890,  the  defend- 
ant  executed  and  delivered  to  i)huntiti's  a  written  contract 
or  order  (which  is  set  out  in  the  statement  of  the  case  and 
made  |)art  of  this  allegation). 

"  2.  That  hy  said  contract  or  order  the  defendant  requested 
plaintiffs  to  deliver  for  him,  freight  prepaid,  at  the  South- 
ern Express  office  in  Lumberton,  N.  C,  one  of  White's 
Physiological  Manikins,  medical  edition,  in  consideration 
of  which  the  defendant  promised  to  j)ay  the  plaintitl's  the 
sum  of  ^'V2  upon  delivery  at  said  express  office.*' 

The  answer  does  not  controvert  these  allegations.  The 
failure  to  deny  these  averments  is  ecjuivalent,  of  course,  to 
an  admission  of  the  facts  alleged.  Hence  it  seems  to  us 
that  the  sum  to  be  paid  by  defendant  to  plaintiffs  for  the 
article  named  in  the  contract  was  fixed  by  the  pleadings 
themselves,  and,  while  it  was  comj)etent  for  the  plaintiffs 
to  explain  by  [)arol  testimony  what  was  meant  by  the  words 
and  figures  *' Cr.  by  Obs.  Sup.,  ^10"  {<\nnmi)iff  v.  Bnrhrr, 
99  X.  (\,  3:52,  and  Simpnon  v.  Pcf/ram,  112  X.  C,  541),  if 
an  ex))lanation  of  them  had  been  necessary  for  supfmrting 
their  allegation  that  $*V2  was  the  price  agreed  upon,  the 
answer  has  relieved  them  from  that  necessity,  if  it  ever 
existed. 

Plaintiffs*  evidence  showed  that  the  "manikin''  was  at 
the  express  office  in  Lumberton,  the  place  si)ecified  in  the 
contract  as  the  {)lace  of  delivery,  on  Xovember  10, 1890,  con- 
signed to  defendant.  The  contract  provided  that  it  should 
be  shipped  from  Xew  York  "about  Xovember  ^,  1890." 
In  respect  to  time,  therefore,  the  plaintiffs  complied  with 
their  contract.  The  package  was  marked,  it  istrue,  "('. 
().  I) ,"  while  the  contract  merely  stii)ulated  that  the 
defendant  would  pay  for  the  article  "  uj)on  delivery,"  and 
authorized  the  plaintifi's  to  draw  for  the  price  when  due. 
The  letter  of  the  defendant,  introduced  in  evidence  bv  the 
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plaintiffs,  seems  to  disclose  the  fact  that  he  made  no  objec- 
tions to  this  manner  of  delivery  and  collection,  but  put 
his  refusal  to  receive  the  property  and  pay  for  it  solely  upon 
the  ground  that  "  money  was  scarce  "  and  that  **  it  cost  so 
much."  This  letter,  unexplained,  seems  to  us  to  amount 
to  a  concession  on  the  defendant's  part  that  the  plaintiffs 
had  complie<l  with  their  part  of  the  contract,  and  to  a 
posflive  refusal  on  his  part  to  receive  or  pay  for  the  prop- 
erty. It  was  no  longer  incumbent  on  plaintiffs  to  keep  it 
at  the  place  of  delivery  agreed  upon,  for  the  defendant  had 
notified  them  that  he  would  not  accept  it  in  any  event. 
Thereafter  no  course  was  open  to  the  plaintiffs  but  to  recall 
the  property  and  sue  for  damages  for  breach  of  the  contract 
on  defendant's  part,  as  they  have  done  in  this  action. 
The  judgment  of  nonsuit  must  be  set  aside. 

Error. 


WADESBORO  COTTON  MIL^S  COMPANY  v.  CHARLKS  M. 

BURNS. 

Corporation — Subscription  to  Stocic — Stockholder. 

1.  AVhere  a  person  has  agreed  to  become  a  stockholder  in  a  corporation 

and  hae  enjoyed  the  benefits  and  ])rivilege8  of  memberehip  he  can- 
not, in- a  suit  by  the  corporation  to  recover  his  unpaid  subscription, 
set  up  as  a  defense  that  the  corporation  was  not  legally  organized. 

2.  The  fact  that  a  corporation  avails  itself  of  only  one  of  several  privi- 

leges granted  by  its  charter — that  is,  manufacture  all  the  products  it 
is  permitted  to  manufacture — does  not  invalidate  the  act  of  incor- 
poration. 

3.  Where  articles  of  agreement  signed  by  a  subscriber  to  the  stock  of  a 

coqwration  provided  that  the  installments  falling  due  on  the  sub- 
scription should  \ye&i'  eight  per  cent,  interest,  such  rate  continues 
until  actual  payment. 

23 
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Civil  action  by  the  plaintiff  corporation  to  recover  from 
the  defendant  his  unpaid  subscription  to  the  stock  of  the 
corporation,  tried  before  Shitfordy  J.,  and  a  jury,  at  Novem- 
ber Terra,  1893,  of  Anson  Superior  Court. 

The  facts  appear  in  the  opinion  of  Chief  Justice  Shepherd. 
From  a  judgment  for  the  phiintift*  defendant  appealed. 

Messrs.  James  A.  Lockhart  and  R.  E.  Little,  for  plaintiff. 
Mr.  R.  T.  Berrnett,  for  defendant  (appellant). 

Shepherd,  C.  J.:  Conceding,  what  does  not  seem  to  be 
very  clear,  that  the  Clerk  of  the  Superior  Court,  being  a 
corporator,  had  no  authority  to  probate  the  articles  of  incor- 
poration upon  the  oath  of  a  subscribing  witness,  and  also 
to  acknowledge  its  execution  by  himself,  and  that  the 
incorporation  of  the  plaintiff  company  was  for  that  reason 
irregular,  we  are  unable  to  see  liow  the  supposed  defect  is 
available  as  a  defence  under  the  circumstances  of  this  case. 

In  SivartwoiH  v.  Michigan  Air  Line  Railroad  O?.,  24  Mich., 
389,  Cooley,  J.,  in  delivering  the  opinion  of  the  Court,  said : 
**That  where  there  is  a  corporation  de  facto  with  no  want 
of  legislative  power  to  its  due  and  legal  existence;  w4iere 
it  is  proceeding  in  the  performance  of  corporate  functions 
and  the  public  are  dealing  with  it  on  the  supposition  that 
it  is  what  it  professes  to  be ;  and  the  questions  suggested 
are  only  whether  there  has  been  exact  regularity  and  strict 
compliance  with  the  provisions  of  the  law  relating  to  incor- 
porations, it  is  plainly  a  dictate,  alike  of  justice  and  of 
public  policy,  that,  in  a  controversy  between  the  de  facto 
corporation  and  those  who  have  entered  into  contract  rela- 
tions with  it,  as  corporators  or  otherwise,  such  questions 
should  not  be  suffered  to  be  raised.''  This  rule,  says  Mr. 
Cook  (Vol.  I,  Stock  and  Stockholders,  section  185),  is  sus- 
tained by  the  great  weight  of  authority  and  is  also  fully 
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approved  by  other  authors.  Mr.  Morawitz  says  (Vol.  II,  Pr. 
Corp.,  743):  '*It  may  be  stated  as  a  general  rule,  subject  to 
the  limitations  heretofore  referred  to  (which  limitations  do 
not  apply  to  this  case),  that  if  a  person  has  agreed  to  become 
a  stockholder  in  a  corporation  and  has  enjoyed  the  benefits 
and  privileges  of  membership,  he  cannot,  when  called  upon 
to  |)erform  the  obligations  of  his  contract,  set  uj)  as  a 
defence  that  the  corporation  was  not  legally  organized,  or 
that  he  did  not  comply  with  the  recjuirements  of  the  law 
in  becoming  a  member.''  To  the  same  effect  are  Thomp- 
son's Liability  of  Stockholders,  section  173,  and  2  Beach  Pr. 
Corp.,  section  576,  and  the  numerous  cases  cited  in  the 
notes.  As  bearing  ui)on  the  general  subject  and  in  support 
of  the  foregoing  views,  reference  may  also  V)e  made  to  some 
of  the  decisions  of  this  Court.  Elizabeth  City  Academy  v. 
lAiidseyj  6  Ired.,  476;  Tar  River  Navigation  Co.  v.  Niel,  3 
Hawks,  537 ;  Railroad  Co.  v.  TliompHon,  7  Jones,  387 ; 
Marshall  v.  Killian^  99  X.  C,  501. 

If  we  apply  the  above  principles  to  the  facts  of  this  case 
it  is  manifest  that  the  defendant  is  liable  as  a  stockholder  of 
the  plaintiff  company.  He  subscribed  to  the  articles  of 
incorporation  and  these  were  })roved  in  the  manner  herein- 
before stated  and  filed  under  the  provisions  of  chapter  16 
of  The  Code,  on  the  22d  of  August,  1890. 

The  defendant  was  elected  a  director  bv  the  stockholders 
and  served  as  such  at  a  meeting  of  the  directors  on  Sep- 
tember 26,  1890,  when  a  contract  for  a  mill  building  was 
made.  He  continued  to  be  a  director  until  July  13,  1891, 
when  he  tendered  his  resignation.  The  mill  has  been  in 
operation  nineteen  months  and  all  of  the  subscribers  liave 
paid  up  their  subscriptions  as  they  became  due  except  the 
defendant  and  two  others,  the  latter  having  paid  a  part 
onlv  of  what  is  due  bv  them.  There  was  also  evidence 
that  defendant  promised  to  pay  in  cotton  and  also  in  money. 
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In  view  of  all  these  cireiiinstances  we  eannot  hesitate  in 
sustaining  the  charge  of  his  Honor  that  if  tlie  defendant 
'^subscribed  the  said  articles  of  agreement  and  participated 
in  the  organization  of  the  company  and  acted  as  one  of  its 
directors,  all  objection  to  the  validity  of  its  formation  and 
organization  was  deemed  waived  by  him,  and  as  to  him  the 
articles  of  incorporation  were  binding  notwithstanding  the 
alleged  irregularity  in  the  probate  thereof."  The  objection 
that  there  has  been  a  departure  from  the  original  purposes 
of  the  corporation  because  it  has  not  .seen  fit  to  do  any- 
thing but  spin  yarns  out  of  cotton  (one  of  the  sevenil 
objects  of  the  cori)oration)  is  ecjually  untenable.  This  is  a 
matter  addressed  to  the  discretion  of  the  company,  and  if 
they  do  not  avail  themselves  of  all  of  their  corporate  privi- 
leges — that  is,  manufacture  all  of  the  thing's  they  are  per- 
mitted to  manufacture — this  surely  does  not  avoid  the  act  of 
incorporation.  Neither  can  we  agree  with  the  learned 
counsel  that  there  was  error  in  charging  the  defendant  with 
eight  i>er  cent.  intere.*<t.  This  is  a  legal  rate  when  expressly 
stipulated  for,  and  this  amount,  being  specified  in  the  arti- 
cles of  incorporation,  is  what  the  defendant  contracted  to 
pay  by  his  subscription,  and  his  obligation  to  pay  this  rate 
continues  after  maturity  and  until  actual  payment.  Wom- 
hlc  V.  Litth.,  74  N.  (\,  200.  The  case  just  cited  is  also 
authority  against  the  defendant's  contention  that  the  judg- 
ment should  i)car  interest  at  the  rate  of  six  per  cent.  only. 

Affirmed.  * 


,1.  L.  M(LK.\N  V.  NANCY  SMITH  et  al. 

Aihrrse  Pt)ss(\s.^ion — Lappac/e —  ( hitjiicfing  Grants — Evidence. 

1.  In  an  action  by  a  junior  grantee  against  a  Kcnior  grantee  to  recover 
possession  of  land  included  in  both  grants  by  reason  of  alapfiage, 
it  appeared  that  ])laintitf  and  hin  predeceH8oi*8  were  in  possccsion 
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of  a  portion  of  the  lappa^e  for  more  than  seven  yeai*s  before 
defendant  entered  on,  and  actually  occupied,  another  portion  of 
it;  the  only  evidence  of  any  attempt  by  defendant  to  exercise 
dominion  over  the  lappage  before  such  entry  w»i8  that  her  tenants 
entered  at  intervals  and  cut  timber  for  rails  and  removed  pine 
straw  from  it:  //WJ,  that  it  was  error  to  submit  to  the  jury  the 
(juestion  as  to  whether  defendant,  durinjr  such  seven  years,  occu- 
pied and  used  any  portion  of  the  lappa^>  *'  for  any  purpose  such 
land  could  be  used  for,"  it  not  having  been  sliown  that  the  land 
was  unfit  for  cultivation  and  had  been  used  for  the  statutory  period 
for  the  only  purpose  for  which  it  was  available. 

2.  In  such  case  it  was  error  to  refuse  to  allow  the  plaintiff'  to  show  wliat 
his  intent  was  in  inclosing  the  part  of  the  lappage  occupied  by 
him. 

This  was  a  civil  actiox,  tried  before  OravcSy  ♦/.,  at  Fall 
Term,  1890,  of  Roheson  Superior  Court. 

There  was  documentary  evidence  tending  to  show  title 
in  plaintiff  ajid  those  under  whom  he  claims  of  the  land 
described  in  his  grant  dated  2()th  December,  1791,  by  suc- 
cessive links,  as  follows:  Grant  to  Angus  Sniith,  dated  2()th 
December,  1791 ;  deed  from  Angus  Smith  to  Daniel  Smith, 
dated  20th  August,  179'> ;  deed  from  Daniel  Smith  to  (iil- 
bert  Taylor,  dated  10th  April,  1797;  <leed  from  Gilbert 
Taylor  to  John  McLean,  dated  25th  December,  1810;  deed 
from  John  McLean,  of  Richmond  county,  North  Carolina, 
to  John  McLean,  of  Robeson  county.  North  C'arolina, 
dated  1st  April,  1831  ;  deed  from  J.  (\  McCaskill  and  others 
to  J.  L.  McLean,  dated  19th  December,  1884. 

Also  there  was  evidence  of  the  same  character  tending 
to  show  title  in  the  defendant  Nancv  Smith  and  those 
under  whom  she  claimed  of  tii«  land  described  in  grant  to 
Richard  Smith,  and  successive  links,  as  follows:  Grant  to 
Richard  Smith,  dated  18th  Mav,  1789;  deed  from  Tryon 
Smith  to  Daniel  Smith,  dated  1st  December,  1794;  deed 
from  Daniel  Smith  to  Archibald  and  John  Smith,  dated 
August,  1795;  deed  from  Archibald  and  John  Smith  to 
Duncan  Smith,  dated  11th  March,  1799. 
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The  plaintiff',  J.  L.  McLean,  testified  as  follows:  "My 
father  was  Jolni  F.  McLean,  of  Robeson  county;  he  died 

m 

fifteen  j'ears  a^o;  his  heirs  are  McCaskilPs  wife,  my  sister 
Amanda,  and  myself;  John  McLean  was  my  grandfather; 
John  McLean,  grantee  in  the  deed  of  1831,  was  my  father; 
I  claim  the  beginning  corner  at  *  Red  ()';  I  made  rails 
near  the  line  A  B:  she  (Miss  Nanc}'  Smith)  complained  I 
had  gone  over  the  line;  she  pointed  me  to  a  large  tree 
which  had  been  cut  for  ton-timber;  she  told  me  that  was 
the  corner;  1  was  with  Purcell  when  he  surveyed;  found 
marked  tree  twenty  steps;  at  one  hundred  yards  found  a 
fore  and  aft  marked  tree,  and  further  on  found  others,  until 
we  got  into  the  field ;  from  B  to  C  old  field ;  from  C  to  D 
found  onlv  a  hickorv  marked,  but  I  do  not  think  it  was 
marked  as  a  line  tree  of  the  grant;  from  D  to  E,  field; 
from  E  to  A  found  several  v\(\  marked  trees;  cut  in  and 
found  marks  were  old ;  one  marked  tree  inside  of  fence ; 
tenant  of  Nancy  Smith  occupies  a  little  patch  on  the  lap- 
page;  my  dwelling  is  on  tlie  100-acre  grant;  my  father 
built  the  house  I  live  in;  I  am  fiftv  vears  old;  mv  father 
cleared  most  of  it;  I  have  cleared  some  since;  'Red  X' 
has  been  cleared  and  in  cultivation  ever  since  1  can  remem- 
ber; I  think,  from  the  appearance  of  the  land,  my  father 
had  moved  in  the  fence  in  his  life-time  as  much  as  an  acre, 
and  I  turned  out  some  when  I  moved  the  fence  in  again; 
the  land  had  been  worn  out :  between  '  Red  X '  and  '  Red  0 ' 
uncleared ;  I  have  cut  one  stick  of  timber,  hauled  straw, 
cut  rails  and  wood  on  it;  mv  father  had  made  rails  on  it 
and  used  it  for  same  purpose  that  I  used  it;  defendants 
never  forbade  me  from  such  uses  of  said  space;  there  is 
not  more  than  one-fourth  of  an  acre  in  ^Red  ()';  Miss 
Smith's  tenant  is  in  possession  of  a  little  field,  or  patch ; 
my  fence  does  not  follow  line  A  B;  possession  at  *Red  O* 
was  begun  in  1879  or  1880  by  defendant   Henry  McLean, 
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Miss  Nancy  Smith's  teDant,  and  the  same  occupant  has 
been  there  all  the  time  since/' 

Cross-examination. — **I  did  not  get  permission  to  gather 
straw ;  did  not  ask  for  leave  then ;  I  meant  there  was  one- 
fourth  of  an  acre  under  fence;  the  fenced  part  of  the  land 
is  nearly  thirty  acres ;  Miss  Smith  is  nearly  seventy  years 
old ;  the  appearance  of  the  land  indicates  that  it  has  been 
used;  it  is  grown  up  in  old  fields;  I  suppose  they  used  it 
for  such  purj)oses  as  it  was  fit  for;  it  was  not  boxed;  I 
knew  D.  S.  Morrison ;  he  was  a  survevor.  I  did  not  see 
him  survey  Nancy  Smith's  land;  we  surveyed  part  of  my 
laud  somewhere  about  1879  or  1880,  after  Henry  McLean 
went  there;  I  knew  there  was  a  lap,  had  heard  my  father 
sav  so;  I  did  not  know  exactlv  where  the  line  was;  I  had 
cut  rails  west  of  A  B;  Nancv  Smith  chiimed  that  and 
showed  me  the  beginning  comer  of  the  line:  I  knew  almost 
where  the  line  was  before;  think  I  knew  within  four  vards 
before  1880;  Morrison  did  not  run  all  mv  lines;  I  said  on 
former  trial  I  did  not  know  where  mv  land  was;  I  do  not 
know  about  land  being  divided  by  Fairly;  this  land  in  dis- 
pute is  near  both  lines;  Smith  had  a  corner  at  A."  The 
defendant  proposed  to  ask  the  plaintiff  as  to  his  intent  in 
occupying  the  land.  Plaintilf  objected.  Objection  over-  , 
ruled.  Plaintiff  excepted.  •  "1  found  fence  there  (at  *Red 
X'),  and  kept  it  there  to  assert  my  right  from  the  time  I 
took  charge  of  the  land;  my  father  died  in  1876,  and  I 
took  charge  then." 

Re-direct, — *'  Defendant  had  no  occupancy  at  *  Red  O  ' 
before  Henry  McLean  added  to  his  clearing  in  1879,  and 
took  in  *Red  ()';  the  general  direction  of  Lumber  river  is 
south-east.'' 

Daniel  Leach  testified  for  the  defendant  as  follows: 

'*  Nancy  Smith  raised  me;  I  know  the  land  in  dispute; 
we  got  wood  and  straw  there;  I  am  thirty-odd  years  old; 
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got  wood  and  hauled  straw  and  lightwood,  everything  we 
could  use  the  land  for;  I  was  big  enough  to  haul  straw;  I 
knew  J.  F.  McLean;  never  saw  him  or  his  hands  at  work 
there." 

Cross-examined. — *'!  hauled  some  straw  off  since  Henry 
went  there;  can't  tell  when  I  hauled  last  straw  before 
Henry  went  there;  I  found  out  there  was  a  lap  a  few  years 
ago,  about  the  time  these  surveys  were  made;  Miss  Nancy 
Smith  alwavs  claimed  the  land,  and  we  never  knew  there 
was  any  dispute;  she  did  not  know  of  any  lapping  land/* 

There  was  other  testimonv  to  the  same  effect. 

The  following  issue  was  submitted  to  the  jury:    . 

**Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint,  or  any  part  thereof? 

'*If  so,  what  part? 

"What  is  rental  value  of  the  land?" 

The  plaintiff  prayed  the  Court  to  instruct  the  jury  as 
follows: 

'*1.  That  if  thev  believe  the  testimonv  as  to  location  of 
the  lOO-acre  grants,  dated  respectively,  20th  December^ 
1791,  and  18th  May,  17S9,  under  which  plaintiff  and 
defendants  deduce  their  title,  it  ])resents  a  case  of  lapping 
or  interfering  grants. 

"2.  That  if  the  jurv  believe  from  the  evidence  that  the 
plaintiff  and  those  under  whom  he  claims  have  had  actual 
possession  under  color  of  title  for  seven  years  or  more,  by 
inclosing  and  cultivating  the  same,  of  the  land  in  space 
'Red  X,'  being  actually  seated  on  same,  the  defendant,  nor 
those  under  whom  she  claims,  not  being  seated  on  the  inter- 
ference at  all  during  this  time,  the  possession  of  the  whole 
lappage  covered  by  both  grants  would  be  in  the  plaintiff 
exclusively,  the  possession  of  j)art  including  in  both  grants 
being  possession  of  all  of  it,  and  plaintiff  would  have  a 
good  title  to  the  whole,  and  would  be  entitled  to  recover, 
though  his  is  the  junior  grant." 
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It  appeared  on  the  trial  that  this  same  case  had  recently 
before  been  heard  on  appeal  in  the  Supreme  Court,  and  the 
opinion  of  the  Supreme  Court  was  read  and  commented  on 
by  the  counsel  on  both  sides,  the  counsel  for  plaintiff 
insisting  that  upon  the  |)roof  in  this  trial  the  plaintiff  was 
entitled  to  the  entire  la[)page,  and  the  defendant  insisting 
that  the  evidence  in  this  trial  that  the  possession  of  plaintiff 
was  confined  to  so  small  a  space  that  the  jury  might  rea- 
sonably infer  that  the  plaintiff  entered  by  mistake,  not 
intending  to  assert  his  right,  so  that  his  occupation  was  not 
adverse;  and  further,  that  if  plaintiff's  occupation  was 
adverse  it  could  not  be  extended  beyond  the  actual  occupa- 
tion to  the  entire  lappage,  because,  as  the  defendant  insisted, 
she  had  openly  and  continuously  actually  used  that  part  of 
the  lap  not  inside  plaintiff's  fence  for  all  purposes  for  which 
such  land  could  be  used.  There  was  also  much  contention 
as  to  the  location  of  the  convevances  offered  in  evidence. 
The  plaintiff  asked  the  instructions  set  out  in  the  case,  and 
the  defendant  also  asked  instructions,  which  are  not  mate- 
rial to  be  set  out. 

The  charge  was  in  substance: 

'*The  construction  of  written  instruments  is  usuallv  a 
matter  of  law  for  the  Court  to  determine.  So  it  becomes 
the  duty  of  the  Court  to  say  whether  the  descriptions  in 
grants  and  deeds  offered  in  evidence  are  sufficiently  certain 
to  admit  of  location  by  the  aid  of  the  oral  testimony  of 
witnesses.  Tpon  reading  and  inspecting  all  the  deeds  and 
grants  offered  in  evidence  the  Court  instructs  you  that  each 
one  of  them  is  sufficiently  certain  in  description  to  admit  of 
l)roof  as  to  its  proper  location.  What  arc  the  boundaries 
in  a  deed  or  grant  is  a  matter  to  be  determined  by  the 
Court;  where  the  boundaries  are  to  be  located  is  a  matter 
of  fact  to  be  settled  by  the  jury  upon  all  the  evidence. 
Now  the  boundaries  are  the  lines  called  for  in  the  deeds 


362  IN  THE  SUPREME  COURT.  [114 


McLeax  v.  Smith. 


and  grants;  that  is,  the  several  objects  called  for  and  the 
courses  and  distances  when  not  controverted  bv  natural 
objects  or  the  known  boundaries  of  other  tracts.  It  some- 
times happens  that  a  mistake  is  made  in  writing  the  calls 
in  a  deed,  and  if  it  palpably  appear  that  such 'mistake  "has 
been  made  we  may  correct  it.  That  in  an  endeavor  to 
locate  deeds  and  grants  the  area  or  quantity  called  for  may 
be  shown  in  evidence  to  aid  the  jury  in  determining  the 
location  of  boundary.  These  instructions  as  to  locating  the 
boundaries  called  for  in  deeds  and  grants  apply  to  the  deeds 
and  grants  offered  by  each  party  alike. 

"  If  the  jury  shall  find  that  lands  claimed  by  plaintiff' 
are  located  as  he  claims,  and  that  land  claimed  by  defend- 
ant is  located  as  she  claims,  and  shall  find  that  the  several 
mesne  conveyances  offered  by  plaintiff  cover  the  land  cov- 
ered by  the  grant  under  which  he  claims,  and  the  several 
mesne  conveyances  offered  by  defendant  cover  the  same 
land  covered  by  grant  under  which  she  claims,  then. there 
is  a  lapping  of  the  boundaries  of  the  plaintiff  over  inside 
the  boundaries  of  the  defendant,  and  this  is  what  the  law- 
yers and  law-books  call  a  lappage  or  interference.  In  such 
cases — that  is,  when  boundaries  called  for  in  the  deed  of 
one  claimant  lap  over  inside  the  boundaries  called  for  in 
the  deed  of  a  rival  claimant  and  neither  party  is  in  the 
actual  occupation  of  the  lappage — the  law  adjudges  the 
possession  to  follow  the  better  title.  In  this  case  the  grant 
under  which  the  defendant  claims  is  the  older  grant,  and 
if  nothing  more  appeared  than  this  one  fact  she  would 
have  the  better  title;  but  the  plaintiff  insists  that  he  has 
shown  other  facts;  the  plaintiff  insists  that  he  has  shown 
that  for  a  longer  time  he  has  had  actual,  open  and  continu- 
ous possession  of  a  part  of  this  lappage  by  fencing,  clearing 
and  cultivating  it.  If  he  has  had  such  occupation  more  than 
seven  years  such  occupation  gives  him  the  title  to  all  he 
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has  so  occupied,  and  to  the  whole  of  the  lappage,  if  noth- 
ing more  appears,  but  the  defendant  insists  that  she  has 
been  in  the  open,  notorious,  continuous  occupation  of  a  part 
of  the  lappage,  all  outside  of  plaintiff's  fences,  for  a  long 
time,  using  it  for  all  purposes  for  which  such  land  could 
be  used.  If  this  is  true  then  she  is  entitled  to  all  the  lap- 
page  not  actually  occupied  by  the  plaintiff;  the  mere  haul- 
ing pines  or  pine  straw,  or  wood,  occasionally,  would  not 
be  suflficient,  but  if  she,  openly  and  notoriously  and  con- 
tinuously for  several  years  occupied  it  and  used  it  for  every 
purpose  such  land  could  be  used  for,  then  she  would  be 
entitled  to  all  outside  of  plaintiff's  possession  at  *Rcd  X.' 
"The  defendant  insists  that  the  land  at  *Red  X'  is  so 
small  in  quantity  that  the  jury  must  believe  it  was  inad- 
vertently entered  upon  by  plaintiff,  and  that  he  has  not 
held  it  adversely,  intending  thereby  to  assert  his  right.  In 
some  cases  it  occurs  that  adjoining  owners,  by  mistake, 
place  the  fence  a  line  away  from  the  line,  not  intending  to 
assert  any  rights;  but  in  such  a  case  as  this,  if  you  believe 
that  the  plaintiff,  and  he,  or  those  under  whom  he  claims, 
built  his  fence,  inclosing  the  land  and  cultivating  it  for 
more  than  seven  years,  then  the  plaintiff  has  title  to  all 
the  land  inside  his  fence  at  *Red  X,^  and  he  is  entitled  to 
the  whole  lappage,  unless  the  defendant  has  shown  that 
she  has  been  in  possession  of  some  part  of  the  lappage  for 
seven  years  before  this  suit  began,  using  continuously  and 
adversely  for  all  purposes  for  which  such  land  could  be 
used.  But  if  she  has  been  in  such  open,  continuous,  noto- 
rious possession  under  her  claims  of  right,  then  she  would 
have  title  to  all  that  part  of  lappage  outside  the  plaintiff's 
fence,  and  in  determining  how  this  is  the  jury  may  con- 
sider the  evidence  as  to  situation  and  quality  of  the  land, 
and  for  what  purposes  it  can  be  used,  and  also  to  consider 
the  evidence  of  defendant  as  to  what  use  she  did  make  of 
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the  land  in  the  lappage,  as  by  hauling  straw,  getting  light- 
wood,  etc.,  but  merely  hauling  straw  and  getting  lightwood 
occasionally  is  not  sufficient  evidence;  it  must  appear  she 
used  the  lands  for  all  purposes  it  was  fit  for,  continuously 
under  claim  of  right,  openly  and  notoriously." 

Th(*re  was  a  verdict  on  the  first  issue  that  the  plaintiff 
is  entitled  to  all  the  land  claimed  except  that  part  of  the 
lappage  outside  of  his  fence,  and  to  that  the  defendant  was 
entitled. 

The  plaintiff  moved  for  a  new  trial,  which  was  refused, 
and  from  the  judgment  for  the  defendant  the  plaintiff 
appealed. 

The  following. is  the  map  referred  to  in  the  opinion: 


loo  Acres. 
Junior  Grant. 


Plaintiff's 
Field. 


X 

D 


=  0    3  I 

B  C 


Defendant's 
Field. 


loo  Acres. 
Senior  Grant. 
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Mr.  Thomas  A.  McNeill,  for  plaiutiff  (appellant). 
Messrs.  Black  &  Pattnsonj  for  defendant. 

Avery,  J.:  According  to  the  undisputed  testimony  tlie 
plaintiff  and  those  through  whom  he  claims  had  been  in 
possession,  under  the  junior  title,  of  a  small  portion  of  the 
lappage  (marked  "  X  '*  on  the  map)  for  about  forty  years; 
at  all  events  fof  more  than  seven  vears  before  the  defend- 
ant's  tenant  in  the  year  1879  first  entered  upon  and  actu- 
ally occupied  a  portion  of  it  (marked  **()**  on  the  map)  in 
the  assertion  of  her  claim  under  the  older  title.  The  only 
evidence  offered  to  show  any  attempt  by  defendant  to  exer- 
cise dominion  over  the  lappage  before  1879  was  that  her 
agents  or  tenants  entered  at  intervals  and  cut  timber  for 
rails  and  removed  pine-straw  from  it.  Such  occasional  acts 
did  not  constitute  an  occupation  that  would  mature  title  or 
arrest  the  running  of  the  statute  in  favor  of  the  plaintiff, 
if  he,  claiming  under  the  junior  title,  had  inclosed  and  was 
cultivating  a  portion  of  the  lappage.  McLean  v.  Smith, 
106  N.  (\,  172;  Rujfin  v.  Overby,  105  X.  C,  78;  Williams  v. 
Wallace,  78  X.  C,  354.  The  Court  below  erred  when  upon 
.such  testimonv  tlie  jurv  were  left  to  determine  whether  the 
defendant  for  seven  years  occupied  and  used  any  portion  of 
the  lappage  '*  for  any  purpose  such  land  could  be  used  for." 
There  was  no  evidence  that  she  erected  a  house  or  made  an 
inclosure  upon  the  interference  prior  to  1879,  five  years 
before  suit  was  brought.  The  instruction  would  have  been 
warranted  bv  the  testimonv  if  it  had  been  shown  that  the 
land  in  controversy  was  not  susceptible  of  cultivation  and 
had  been  used  continuously  for  the  statutory  period  for  the 
only  purpose  for  which  it  is  available,  but  not  when  the 
exercise  of  dominion  consisted  in  getting  pine  straw,  cutting 
rails  or  fire-wood  at  intervals.  McLean  v.  Smith,  supra; 
Tredwell  v.  Riddick,  1    Ired.,  ofi;  Bynum  v.    Carter,  4  Ired., 
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810 ;  Bartlet  v.  Simmons,  4  Jones,  295 ;  Loftin  v.  Cobb,  1 
Jones,  406,  and  Williavu  v.  Wallace,  siipra.  The  witnesses 
testified  that  she  had  not  at  any  time  boxed  any  of  the 
trees  in  order  to  get  turpentine.  If  this  error  was  not  suffi- 
cient it  seems  that  the  Court  refused  to  allow  the  plaintiff 
to  show  his  intent  in  inclosing  a  portion  of  the  lappage  at 
*'X,"  which  it  was  certainly  competent  for  him  to  do. 
While  we  held  on  the  former  appeal  that  the  presumption 
generally  arose  that  a  person  entered  on  aijy  land  within 
the  limits  of  his  deed  in  the  assertion  of  a  claim  of  title  to 
outside  boundaries  of  it,  and  that  the  presumption  was 
strengthened  by  the  fact  that  the  plaintiff  had  inclosed  the 
site  of  defendant's  corner,  and  other  circumstances  men- 
tioned, it  was  not  intimated  that  the  defendant  would  be 
precluded  from  showing  circumstances  competent  and  cal- 
culated to  rebut  the  presumption,  nor  is  there  any  reason 
why  the  plaintiff  may  not  strengthen  the  presumption  by 
showing  that  he  did  not  enter  on  the  lappage  by  mistake, 
but  actually  intended  to  assert  his  title  thereto  by  such 
occupation. 

The  learned  Judge  who  tried  the  case  was  doubtless  led 
into  error,  as  suggested,  by  the  fact  that  his  attention  was 
not  directed  to  the  opinion  on  the  former  appeal.  The 
plaintiff  is  entitled  to  a  New  Trial. 


EVERETT,  WALL  &  CO.  v.  JOHN  REYNOLDS  et  aL 

Practice — Irregular  and  Void  Judgments — Foreclosure  of 
Mortgage — Conjirtnaiion  of  Sale — Motion  to  Set  Aside 
Decree. 

I.  \Vhei:e,  after  a  decree  ordering  a  sale  of  land,  in  a  suit  to  foreclose  a 
mortgage,  the  defendant  mortgagor  died  and  his  heirs  were  not 
made  parties  and  the  sale  was  made  and  confirmed  without  notice 
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to  the  heirs,  the  decree  confirming  the  sale  was  irregular  but  not 
void. 

The  proper  remedy  to  have  an  irregular  judgment,  though  final,  set 
aside  is  bv  a  motion  in  the  cause. 


>.  A  motion  to  set  aside  an  irregular  judgment  confirming  the  sale  of 
land  in  foreclosure  proceedings  will  not  he  allowed  where  there 
is  nothing  to  indicate  that  the  parties  have  been  or  may  be  preju- 
diced thereby. 

This  was  an  action  to  foreclose  a  mortgage,  at  the  Feb- 
ruarv  Term,  1890,  of  the  Superior  Court  of  Richmond 
couuty,  and  a  decree-of  foreclosure  was  regularly  entered 
against  the  defendants  and  commissioners  were  appointed 
to  sell  the  land  for  cash  to  the  highest  bidder  and  to  report 
said  sale  to  the  Court  for  further  directions.  After  this 
decree  was  made  the  defendant  John  Reynolds,  the  mort- 
gagor,  died,  but  his  death  was  not  suggested  to  the  Court, 
and  some  time  thereafter  the  commissioners  exposed  the 
land  for  sale,  at  which  sale  one  of  the  heirs  at  law,  N.  R. 
Reynolds,  became  the  highest  bidder  in  the  sum  of  $4»32. 
He  failed  to  comply  with  the  bid,  and  the  commissioners 
accepted  the  next  highest  bidder,  E.  N.  Ingram,  whose  bid 
was  only  one  dollar  less  than  that  of  the  said  N.  R.  Rey- 
nolds.  The  commissioners  rei)orted  that  the  sale  was  duly 
advertised  and  properly  conducted  and  that  the  land 
brought  a  fair  value.  The  Court  declared  that  the  bid  of 
the  said  N.  R.  Reynolds  was  not  bona  fide;  confirmed  the 
sale;  ordered  that  title  be  made  to  the  purchaser  Ingram, 
and  that  the  purchasc^money  be  collected  and  applied  to 
the  satisfaction  of  the  judgment  and  costs,  and  that  the 
Vjalance  be  paid  **  to  the  defendants  or  such  person  as  may 
have  a  lien  on  the  lands  sold.''  The  purchase-money  was 
paid  and  applied  as  directed  by  theCourtand  a  deed  executed 
to  the  said  purchaser.  The  said  N.  R.  Reynolds  and  the 
other  heirs  were  never  made  parties  to  the  action,  nor  were 
they  notified  of  the  report  of  the  commissioners  nor  of  the 
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confirmation  thereof.  These  parties  moved  before  his 
Honor  Bryan,  J.,  at  February  Term,  1804,  that  the  siile  be 
set  aside. 

The  motion  was  granted,  and  the  plaintiffs  and  the  pur- 
chaser appealed. 

Messrs.   Batchelor  &  Devereux  and  Strong  &  Strong,  for 
plaintiffs. 

I  Messi'H,  Guthrie  &  Morrison  and  T.  A.  McNeilly  for  defend- 

'  ants  (appellants). 

I  Shephekd,  ('.  J.  (after  stating  the  facts):  It  is  well  set- 

tled that  the  judgment  of  the  Court  confirming  the  sale 
was  irregular  and  not  void  {Lynn  v.  Loive,  88  N.  C.,  478; 

\  Knott  V.  Taylor,  99  N.  C,  511;    Wood  v,  Watson,  107  X.  C, 

52),  and  it  has  also  been  decided    that  a  motion  in  tlie 

;  cause  is  the  proper  remedy  to  have  such  a  judgment  vacated 

although  it  be  final.  Carter  v.  Bountree,  109  N.  C,  29; 
McLauHn  v.  McLaurin,  106  N.  C,  331,  and  the  cases  cited, 
('onceding  that  the  purchaser,  a  stranger,  is  affected  with 
the  irregularity  because  the  record  would  have  disclosed  a 
want  of  notice  of  the  motion  to  confirm,  we  are  neverthe- 
less of  the  opinion  that  the  motion  setting  aside  the  final 
judgment  should  not  have  been  allowed.  We  think  that 
such  an  order  should  not  have  been  made  unless  there  was 

J 

something  in  the  affidavits  which  tended  to  show  that  the 

I  ... 

heirs  were  prejudiced  by  reason  of  the  irregularities  com- 
plained of. 

i  .  In  Standi  v.  day,  92  N.  C\,  455,  the  Court  said:  *^  But  if 

there  were  irregularities  in  the  proceeding,  affecting  th<^ 
decree,  the  appellants  would  not,  as  they  seem  to  suppose, 
be  entitled  to  have  it  set  aside  on  that  account,  as  of  course. 
In  such  case  it  would  behoove  them  to  show  that  the 
alleged  irregularities  affected  them  adversely  in  a  material 
respect." 


N.  C]  FEBRUARY  TERM,  1894.  SrjO 


Everett  r.  Reynoli>s. 

In  Willianuioyi  v.  Hariman,  92  N.  C,  2»i6,  the  C^ourt  said : 
*•  Generally  a  judgment  will  be  set  aside  only  when  the 
irregularity  has  not  been  waived  or  cured,  and  has  been 
or  may  be  such  as  has  worked,  or  may  yet  work,  serious 
injury  or  prejudice  to  the  party  complaining,  interested  in 
it,  or  when  the  judgment  is  void.''  See  also,  Peoples  v. 
Norwood,  94  X.  C,  167;  1  Freeman  Judgments,  sec.  102. 

Now,  if  we  apply  this  j)rinciple  to  the  present  case,  it 
would  seem  very  plain  that  the  motion  should  not  be 
allowed.  There  is  not  the  slightest  suggestion  that  the 
.sale  was  unfair,  or  that  the  land  did  not  bring  its  full  value ; 
nor  is  there  any  objection  on  the  part  of  X.  R.  Reynolds 
to  the  finding  that  he  was  not  a  bona  fide  bidder.  Indeed, 
there  is  nothing  to  indicate  that  these  {)arties  have  been  in 
any  way  prejudiced,  nor  does  it  appear  tliat  they  may  be 
prejudiced,  since  they  do  not  offer  to  redeem  the  land, 
nor  do  they  pretend  that  at  another  sale  it  will  bring  a 
greater  price.  If  we  were  to  set  aside  the  judgment  it 
would,  under  these  circumstances,  be  our  dutv  to  confirm 
it  again,  and  to  avoid  doing  so  vain  a  thing  the  Court 
requires  that  there  must  be  some  evidence  that  the  motion 
i.s  based  upon  meritorious  grounds. 

For  these  reasons  we  think  that  the  order  of  the  Court 
.should  be  Reversed. 


24 
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*A.  A.  McEACHERX,  Administrator  of  M.    A.    McEachern,  et  al.  v. 

I).  STEWART  et  al. 

lYmt — Trustee — Pvrchase  by  Trustee  of  Trust  Property — 

Charge  on  Land. 

1.  Trust  funds  must  be  managed  exclusively  in  the  interest  of  the  bene- 

ficiary, and  cannot  be  employed  so  a^s  to  work  a  benefit  or  profit  to 
the  trustee. 

2.  S.,  a  Clerk  of  the  Superior  Court,  having  a  trust  fund  in  his  hands 

which  he  was  ordered  to  invest,  loaned  it  upon  a  third  mortgage* 
on  land  on  which  he  had,  in  his  own  right,  a  second  mortgage,  and 
the  amount  thus  loaned  was  applied  to  the  credit  of  the  first  mort- 
gage, thus  increasing  the  security  of  the  second  mortgage;  at  the 
expiration  of  his  term  of  office  he  turned  over  the  l>ond  and  mortr 
gage  to  his  successor  without  an  order  to  that  effect  or  without 
notice  to  the  rcHtni  que  tniM  or  those  entitled  in  remainder;  after- 
wards in  a  proceeding  for  the  foreclosure  of  the  mortgages,  to 
which  neither  the  cestui  (jae  truM  nor  those  entitled  to  the  remain- 
der in  the  fund  were  parties,  the  land  was  sold  and  purchased 
indirectly  by  S.  and  the  proceeds  were  insufficient  to  pay  the  third 
mortgage:  Held  (1),  that  the  mortgage  held  by  S.  in  his  own  right 
should  have  been  postponed  to  that  which  he  took  as  trustee  for 
the  plaintiffs;  (2),  that  the  equitable  rights  of  those  entitled  to  the 
trust  fund  could  not  be  affected  by  the  simple  turning  over  of  the 
lx)nd  and  mortgage  by  the  trustee  to  his  successor  in  office  as 
Clerk,  and  the  trust  relation,  therefore,  still  existing,  the  liabilities 
growing  out  of  it  may  be  enforced  by  way  of  a  charge  upon  the 
land  of  which  the  trustee  became  the  purchaser;  (3),  the  confirma- 
tion of  the  sale,  the  Court  not  having  knowledge  of  the  fact  that 
the  trustee  was  the  real  purchaser,  did  not  destroy  the  trust  rela- 
tion. 

(.■iviL  ACTION,  tried  before  Connor,  J.,  and  a  jury,  at  JSep- 
toniber  Term,  1893,  of  Kiciimoxi)  Superior  Court. 

From  a  judgment  for  the  plaintiii's  the  defendant  Stewart 
appealed.  The  facts  appear  in  the  opinion  of  the  Chief 
Justice. 


*BrRWELi.,  J.,  havinsr  been  of  counsel,  did  not  sit  on  the  hearing  of 
this  case. 
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Messrs.  T.  A.  McNeill,  X.  A.  Sinclair  and  T.  II.  Sutton^  for 
plaintiff. 

Messri<.   Walker  d:  (ansler,  for  tlefendant  (appellant). 

Shkphkhi>,  i\  J.:  Tlu'  defendant,  Dugald  Stewart,  at 
Spring  Term,  187S,  of  Riciimonm  Superior  Court,  was 
ordered  to  invest  $oOO,  then  in  his  hands,  "either  in  real 
estate  or  I'nited  States  bonds,  *  *  *  .^d  receive  and 
j)ay  over  the  interest  annually  to  Margaret  Ann  McEach- 
ern during  her  life,  and  after  her  death  to  such  of  her  chil- 
<lren  as  may  he  living  at  the  time  of  her  death."  He 
loaned  the  money  to  his  brother,  Angus  Stewart,  who  exe- 
cuted to  him  a  mortgage  on  a  tract  of  land  which  was 
already  encumbered  by  two  mortgages — one  to  James  C. 
McEachern  for  $748,  ami  the  other  to  himself  for  $1,000. 
These  mortgages  had  been  due  for  some  time  and  no  part 
of  the  principal  or  interest  had  been  paid.  The  trust  fund 
so  invested  by  the  defendant  was  applied  as  a  credit  upon 
the  first  mortgage,  and  as  this  credit  strengthened  the 
security  of  the  second  mortgage  held  by  the  trustee  he  was 
very  plainly  using  the  trust  fund  in  such  a  manner  as  to 
enure  to  his  own  benefit.  The  fact  that  in  making  such 
investment  he  was  free  from  any  actual  fraudulent  purpose 
is  immaterial,  as  it  is  an  inexorable  rule  in  a  court  of 
equity  that  trust  funds  must  be  managed  exclusively  in  the 
interest  of  the  beneficiarv,  and  cannot  be  tf^nploved  so  as  to 
work  a  benefit  or  j)rofit  to  the  trustee.  1  Perry  on  Trusts, 
464.  **The  rule  seeks  to  remove  all  temptations  to  the 
hazardous  risk  of  the  funds,  and  to  j)lace  it  under  the 
supervisory  control  of  one  whose  only  interest,  coinciding 
urith  legal  duty,  will  be  to  secure  its  safety  and  all  its  bene- 
fits to  the  rightful  owner.  Tlw  law  frowns  upon  any  act 
on  the  part  of  a  fiduciary  which  i)laces  interest  in  antago- 
nism to  duty,  or  tends  to  that  result."  Ilailrond  v.  Wil- 
son, 81  N.  C,  223. 
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Applying  these  principles  to  the  ease  before  us,  it  is  mani- 
fest that  the  mortgage  held  by  the  said  Stewart  for  his  indi- 
vidual indebtedness  should  have  been  postponed  to  that 
which  he  took  as  trustee  for  the  j)laintit!s  {McEachern  v. 
Stn'vri,  10()  X.  (\,  :VMy\  and  it  is  equally  clear  that  these* 
c<[uitable  rights  of  the  plaintiff  could  not  be  affected  by 
the  simph^  turning  over  of  the  bond  and  mortgage  by  said 
trustee  to  his  successor  in  tlie  office  of  Clerk  of  the  Supe- 
rior Court.  We  think  that  his  Honor  verv  correctlv  held 
that  the  trust  relation  could  not  be  determined  in  such  a 
manner,  and  we  are  also  of  the  oj)inion  that  it  still  exists, 
an<l  that  the  liabilities  growing  out  of  it  may  be  enforced 
by  way  of  a  charge  upon  the  land  of  which  the  trustee  has 
become  the  purchaser.  It  is  found  as  a  fact  that  the  plain- 
tiffs had  no  knowledge  of  the  investment,  nor  was  a  rejmrt 
thereof  made  to  the  Court;  neither  were  they  parties  to  the 
foHH'losure  proceedings  under  which  the  land  was  sold  and 
finallv  in<lirectlv  purchased  bv  the  said  trustee:  nor  di<l 
thev  have  anv  notice  of  the  several  sales  or  the  orders  niade 
in  reference  to  the  same.  It  is  true  that  Mr.  Long,  the 
Clerk  of  the  Court,  was  a  j)arty,  but  this  did  not  relieve  the 
trustee,  who  was  also  a  party,  of  the  duty  of  looking  out 
for  the  interests  of  the  cestui  que  trust,  and  very  certainly  he 
could  not  become  the  purchaser  of  the  j>roperty  except 
upon  full  notice  to  the  j)laintift's  and  the  sanction  of  the 
('Ourt,  so  as  to  defeat  the  equitable  priority  to  which  they 
W(u-e  entitled,  as  against  him. 

Cnder  these  circumstances  we  attach,  no  im})ortance  to 
the  fact  that  at  two  [)revious  sales  the  property  brought 
enoui2:h  to  r)av  tlie  whole  del.>t,  and  that  afterwards  it  was 
.soM  for  an  insufficient  price  and  was  confirmed  by  the 
(•nurt.  The  Court  was  not  informed  that  the  purchase  was 
made  by  an  agent  of  the  trustee,  and  we  do  not  think  that 
such  contiiniation  affects  the  case.     Paiton   v.  Tliompmn,  2 


N.  C]  FEimUARY  TERM,  18!)4.  ;',7;5 


KlTTKR    /'.    (rUIMM. 

_  _  -  ^  — 

Jones'  Eq.,  28");  Elliott  v.  Pookj  3  Jones'  £((.,  17;  I  a/i  i:^;)s 
V.  Van  Epps,  9  Paige,  2;58;  Fox  v.  Macreth,  1  W.  cfe  T.  L.  E., 
253.  The  whole  transaction — the  loan,  the  sale,  the  pur- 
chase by  the  trustee  and  the  coniirniation  were  all  made 
without  notice  to  these  plaintitt's;  and  while  their  joinder 
niav  not  have  been  strictly  necessary,  still  their  equitable 
rights  could  not  be  displaced  and  defeated  by  their  trustee 
except  upon  full  disclosure  and.  consent.  It  may  also  be 
obseryed  that  since  the  sale  the  trustee  has  declined  an 
offer  of  $3,500  for  the  said  land,  and  that  it  is  now  worth 
$3,000,  an  amount  greater  than  is  necessary  to  pay  the 
entire  indebtedness. 

We  haye  examined  the  other  i)oints  raised  by  counsel  with 
^reat  care,  and  find  nothing  which  satisfies  us  that  there 
was  error  on  tlie  j»art  of  his  Honor  in  charging  the  land 
with  the  amount  mentioned  in  the  judgment. 

Affirmed. 


Jl'LLV  A.  KITTER  v.  LEWIS  (JRIMM. 

New  Trial — CaAe  on  Appeal — Judge  Out  of  Office — Loss  of 

Trial  Paper h. 

1.  The  mere  fact  that  a  Judpe  who  tried  a  cause  lias  gone  out  of  office 

will  not  prevent  hia  settling  the  case  on  appeal. 

2.  AVhere  the  trial  Judge  is  unahle  to  settle  the  case  on  apiwal  In^cause 

of  the  loss  of  his  notes  of  the  trial  and  of  the  papers,  and  the 
parties  cannot  agree  on  a  case,  and  the  appellant  has  been  diligent 
in  endeavoring  to  have  the  case  on  appeal  settled  hy  the  Judge,  a 
new  trial  will  be  granted. 

At  August  Term,  1S93,  of  Moohk  Superior  Court,  before 
Cannor,   J.,   the   plaintitt'  obtained   judgment  against   the 
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defendant,  who  aj)|K»aled  and  afterwards  sued  out  a  writ  of 
certiorari  in  the  return  to  which  it  appeared  that  the  trial 
Judge  to  whom  the  papers  were  sc»nt  to  make  out  the  case 
on  appeal  had  resigned  before  tliey  were  so  sent  and  that 
he  had  misplaced  his  trial  notes  and  papers  and  could  not 
state  the  case  on  appeal.  T\w  parties  were  unable  to  agree 
upon  a  case,  and  tlie  defendant  had  been  diligent  m  endeav- 
oring to  liave  the  same  setticMl. 

Mr.  John  ]\\  Hnmlaley  for  apjx^llant. 
No  counsel  contra. 

(/LAHK.  J.:  The  mere  fact  tliat  the  Judge  wlio  tried  the 
cause  has  gone  out  of  office  will  not  j)rev(*nt  his  settling 
the  case  on  appeal.  The  defect  in  that  regard,  formerly 
existing  in  the  statute,  was  remedied  by  section  ooO  of 
The  Code,  in  the  latter  part  of  the  section.  But  it  further 
appears  that  the  papers  wen*  sent  to  the  Judge  and  are  lost, 
and  that  there  has  been  no  laches  on  the  part  of  the  appel- 
lant, who  has  been  diligent  in  endeavoring  to  have  the  case 
on  appeal  settled  by  the  Judge.  This  the  Judge  is  unable 
to  do  bv  reason  of  the  loss  of  the  notes  of  the  trial  and 
the  papers,  and  the  parties  are  unable  to  agree  upon  a  case. 
Under  these  circumstances  a  new  trial  must  be  ordered. 
Owens  v.  Paiton^  100  X.  C,  4S();  ClcmraoiiH  v.  ArchhelL  107 
N.  C,  65:3:  State  v.  Parks,  Ibid..  8l>l.  New  Trial. 
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C.  P.  VANSTORV  V.  A.  (i.  THORNTON  et  al. 

(defendant  klsie  Thornton's  appeal). 

Pleading — Frivolous  A }imver. 

In  ail  action  begun  as  a  proceeding  for  the  re-allotment  of  homestead, 
but  which,  by  consent  of  the  judgment  creditor  and  debtor  and 
the  mortgagees  of  the  latter,  had  become  one  for  the  foreclosure  of 
mortgages,  the  plaintiff  caused  the  wife  of  the  judgment  debtor 
to  be  made  a  party  defendant  for  the  purpose  of  enabling  her  to 
assert  any  rights  she  might  have;  she  filed  an  answer  which 
tended  to  revive  issues  which  had  been  finally  adjudicated  between 
plaintiff  and  her  husband  instead  of  setting  up  any  rights  of  her 
own:  Heid,  that  such  answer  was  immaterial  and  was  proj^ierly 
disregarded  by  the  Judge  below.  . 

Tliis  eau.-^e,  which  hns  hefoiv  heeii  to  the  Supreme  Court 
and  is  reported  in  the  112tli  X.  (A  Report!^  at  page  196, 
came  on  for  further  hearing  before  Shvford,  J.,  at  Novem- 
ber Term,  1S93,  of  CrMBEKLAND  Su[)erior  Court. 

Since  the  hist  term  of  this  Court  the  hind  in  controversy 
was  sold  under  a  decree  of  this  Court  by  commissioners 
appointed  for  that  purjmse  and  a  report  of  said  sale  was 
made  to  the  present  term  of  the  Court.  Upon  motion  to 
confirm  the  report  Elsie,  the  wife  of  A.  G.  Thornton,  who 
had  been  made  a  party,  since  hist  term  of  the  Court,  and 
after  said  sale,  bv  summons  issued  at  the  instance  of  the 
])laintiff,  made  objecticms  to  the  continuation  of  said  report, 
and  filed  exceptions  thereto,  and  also  filed  an  answer  to  the 
complaint.  The  Court  fully  considered  the  exceptions  and 
answer  filed  bv  the  feme  defendant,  and  held  that  the  same 
raised  no  material  or  valid  issues,  and  overruled  the  excep- 
tions, and  held  the  answer  to  be  innnaterial  and  confirmed 
the  report  of  the  commissioners,  and  ordered  them  to  make 
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title  to  the  purchaser.     To  this  ruling  of  the  (.'ourt  the 
feme  defendant  excepted  and  appealed. 

Mr.  ThomaJi  If.  Suitoriy  for  plaintiff. 

Messrs.  George  M.  Hose  and  .V.  A.  Sinclair,  for  defendant 
(appellant). 

BuRWELL,  J.:  The  appellant  is  the  wife  of  the  defendant 
A.  (f.  Thornton,  and  was  made  a  party  defendant  at  the 
instance  of  the  plaintiff  since  this  cause  was  last  before  this 
Court  (112  X.  C,  196).  The  action  having  become,  by  con- 
sent of  the  plaintiff  judgment  creditor,  the  defendant  judg- 
ment debtor  and  the  hitter's  mortgagees,  an  action  to  fore- 
close the  mortgages  and  distribute  the  fund  among  the  lien- 
ors, the  plaintiff  saw  fit  to  summon  the  wife  of  the  judg- 
ment debtor  and  mortgagor  that  she  might  have  an  oppor- 
tunity to  assert  any  rights  she  might  have  in  the  premises, 
and  that  she  might  have  time  and  opportunity  to  defend 
such  rights  as  she  might  assert.  This  was  not  improper. 
Xirnrocl:  v.  Scdnlin,  87  X.  C,  119.  As  to  lier  the  mort- 
gagees are  the  actors.  The  j)laintiff's  judgment  Und  his 
proceedings  to  enforce  its  payment  cannot. affect  her  rights 
either  of  dower  or  homestead.  Yet  the  answer  which  she 
tiled  seems  to  have  been  directed  entirely  towards  reviving 
issues  between  the  plaintiff  and  her  husband,  which  have 
alreadv  been  adjudicated  finallv,  and  to  which  she  was  not 
a  necessary  or  j) roper  party,  and  to  liave  left  unnoticed  the 
substantial  facts,  to-wit,  that  the  land  to  be  sohl  under  the 
mortgage  was  her  husband's  land,  not  hers,  and  that  she 
had  by  propc^r  deeds  released  to  the  mortgagees  all  her 
right  of  (lower  Jind  homestead  therein.  Having  failed  to 
controvert  these  facts,  thev  are  to  be  taken  as  true.  Her 
answer  was  therefore,  as  his  Honor  held,  immaterial,  and  it 
was  very   ])r()perly  <lisregarded  in   the  order  making  the 
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tiual  adjudication  of  the  rights  of  the  parties  in  this  mat- 
ter that  has  been  for  so  long  a  time  the  subject  of  litiga- 
tion. Her  presence  in  court  and  the  answer  she  filed 
merely  show  for  the  protection  of  all  parties  concerned  that 
she  has  no  rights  left  in  the  j)remises  to  assert  and  defend. 

Affirmed. 


C.  P.  VAXSTOHY  V.  A.  (i.  THORNTON  et  al. 

(pl.vixtiff's  .\ppeal). 

Homedead — Prior  it  y  of  Liens. 

(For  BvUabus  st»e  paragraph  (>  of  the  syllabiiH  in  same  case  reported  in 
112  N.  v.,  at  page  196). 

Clark,  J.,  dissents,  nnjuendo. 

Under  a  former  decree  of  the  Court  (following  the  direc- 
tions of  the  opinion  of  the  Supreme  Court  as  reported  in 
Vanstory  v.  Thortdon,  112  N.  C,  196)  the  land  described 
in  the  pleadings  and  in  the  several  mortgages  mentioned 
was  sold  by  commissioners  appointed  for  that  purpose,  and 
a  report  of  sale  made  to  Ci'MRerlani)  Superior  Court  at  Fall 
Term,  1893.  At  said  last  mentioned  term  of  the  Court  an 
order  and  decree  of  confirmation  was  made,  and  the  plain- 
tiff* thereupon  insisted  that  the  proceeds  of  sale,  or  so  much 
thereof  as  was  sufficient  for  that  purpose,  should  be  applied 
to  plaintiff's  judgment,  interest  and  costs,  before  any  part 
thereof  was  set  apart  to  defendant  as  a  homestead,  or  in 
lieu  of  homestead,  or  applied  to  the  j)revious  mortgages, 
and  moved  the  Court  to  apply  the  proceeds  according  to 
his  contention.     The  Court   declined  to  so  apply  the  i)ro- 
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ceeds,  except  the  excess  of  one  thousand  doHars,  and  signed 
judgment  accordingly,  and  thereupon  plaintiff  excepted 
and  appealed.  • 

Mr.  Thomas  H.  Svtton,  for  plaintiff  (appellant). 

Messrs.  George  M.  Rose  and  N.  A.  Sinclair,  for  <lefendants. 

BuRWELL,  J.:  The  decree  making  a  distribution  of  the 
fund  arising  from  the  sale  of  the  land  described  in  the 
mortgages  is  in  exact  accordance  with  the  judgment  of  this 
Court  at  February  Term,  1893  (n2  N.  C,  196). 

(Jlark,  J.,  dissenting:  The  decision  of  this  case,  112 
N.  C,  19G,  is  res  judicata  as  to  what  had  then  taken  place, 
but  in  regard  to  the  directions  as  to  the  distribution  of  tht» 
fund  not  then  in  existence  the  opinioii  of  the  (Jourt,  while 
clearly  expressed  (p.  206),  was  necessarily  obiter.  It  wa.-* 
not  a  decision  upon  any  point  then  before  the  Court,  and  is 
now  presented  directly  for  the  first  time. 

The  (burt  in  that  case  (p.  209)  advert  to  the  fact  that 
Adrian  v.  ShaWy  84  N.  C,  832,  had  affirmed  the  assigna- 
bility of  the  homestead  right,  and  that  Flendnf/w  Graham. 
110  N.  C,  374,  had  denied  it;  and  the  majority  of  the 
Court  adhered  to  the  older  instead  of  the  later  decision. 
Taking,  therefore,  that  Adrian  v.  Shaw  is  the  setth^l  rule 
as  to  the  disposition  of  this  case,  it  would  seem  that  the 
obiter  dictum  of  the  Court,  wliich  now  comes  u[)  for  direct 
decision  by  the  plaintiff's  appeal,  is  an  inadvertence. 

Adrian  v.  Shaw  holds  that  the  convevance  of  the  home- 
stead  lot  carries  it  to  the  grantee  clothed  w'ith  the  home- 
stead right.  If  so,  when  conveyed  by  such  grantee  to 
another  grantee  it  must  preserve  the  same  immunity. 
Now,  the  convevance  of  the  homestead  lot  bv  Thornton  and 
wife  to  his  mortgagee  carried  the  same  rights,  if  the  mort- 
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gage  was  not  paid,  as  a  direct  convevance  would,  and  wheu 
conveyed  by  the  mortgagee  (or  by  sale  under  the  mortgage) 
the  homestead  lot  passed  to  a  purchaser;  it  passed  of  course 
with  the  same  immunity.  A  mortgage  is  no  broader  than 
a  deed,  and  if  a  convevance  of  the  homestead  lot  bv  deed 
does  not  forfeit  the  homestead  right,  but  it  still  lives  in 
the  hands  of  the  grantee,  the  same  is  true  of  a  mortgage 
convevance.  Under  the  decision  in  Adnan  v.  Shaw  the 
homestead  right  passes  to  the  grantee  of  the  homestead  lot, 
and  on  to  his  grantee  ad  infinitum  till  the  homestead  right 
determines.  It  adheres  like  the  shirt  of  Xessus  and  cannot 
be  annihilated  bv  morteratrinir  the  homestead  lot  anv  more 
than  by  a  direct  conveyance  of  it.  The  homestead  right 
therefore  attaches  still  to  the  homestead  lot  in  the  hands 
of  the  purchaser.  Whatever  it  is  worth,  he  has  it.  It 
cannot  be  assessed  or  turned  into  monev  and  divided  out. 
It  exists  still,  and  is  there.  Th^  proceeds  of  the  sale  are 
therefore,  necessarily,  the  proceeds  of  the  lot  just  in  the 
same  condition  as  the  hcmie.steader,  if  he  had  sold  direct 
instead  of  through  the  medium  of  a  mortgage,  would  hold 
the  money.  It  is  not  protected  by  the  homestead  right. 
That  has  gone  to  the  puirhaser  with  the  lot,  and  is  still 
outstanding  against  the  creditors.  If  the  lot  is  protected 
from  sale  for  Thornton's  debts  in  the  hands  of  the  pur- 
chaser by  virtue  of  Thornton's  homestead  right,  which  is 
imputed  to  him,  how  can  this  $1,000  be  also  withheld  from 
the  creditors?  If  the  lot  when  sold  liad  become  suV)ject 
to  lien  of  judgment,  then  the  proceeds  would  be  exempt, 
l>ut  both  the  lot  and  the  proceeds  too  cannot  be  exempt. 
The  lot,  with  the  homstead  right  attendant  and  a{)purte- 
nant,  is  in  the  hands  of  the  j)urchaser  froiTi  the  grantee 
(or  mortgagee)  of  Thornton.  The  lot  and  the  homestead 
I  right   adherently   are   intart   in   his   hands.     This   $1,000 

must  be  something  in  excess  and  outside  of  the  value*  of 
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the  homestead  lot  with  the  life-time  exemption.  It  is, 
therefore,  as  held  in  (hdlcy  v.  Thurston,  112  N.  C,  192, 
applicable  to  liens  in  their  order,  and  as  the  j)laintitfV 
judgment  is  an  older  lien  than  that  of  the  mortgagees,  the 
$1,000  is  applicable  to  the  judgment.  The  plaintiff's  judg- 
ment lien  could  not  be  divested  by  the  subsequent  mort- 
gages nor  the  sale  under  them,  and  could  be  asserted  against 
the  lot  in  whosoever  hands  it  mav  be,  when  the  homestead 
right  determines.  The  plaintiff's  claim  against  this  $1,000 
is  by  virtue  of  his  lien  on  the  excess.  Gulley  v.  Thurston, 
supra.  If  a  deed  of  the  homestead  lot  does  not  forfeit  the 
homestead  exemption,  but  it  passes,  adherent  to  the  lot,  to 
the  grantee,  the  conveyance  by  mortgage  deed,  and  then 
by  sale  under  the  mortgage,  necessarily  cannot  forfeit  the 
homestead  exemption,  but  it  still  exists  in  the  hands  of  the 
l)urchaser,  attached  to  the  lot  The  exemption  still  exist- 
ing there,  to  protect  the  lot  in  the  hands  of  the  purchaser, 
the  homesteader  caniiot  claim  another  exemption  in  the 
$1,000  received  from  the  sale  of  the  lot.  That  would  be 
to  '*eat  his  cake  and  have  it  too."  To  hold  that  the  lot 
was  exempt  in  the  hands  of  the  purchaser,  and  that  the 
proceeds  (which  could  be  invest^nl  in  another  homestead) 
were  exempt  in  the  hands  of  the  seller,  would  be  to  give 
the  debtor  two  homesteads,  which  the  Court  has  not  vet 
done.  And  if  the  $1,000  would  not  be  exempt  in  the 
hands  of  the  seller  it  cannot  be  so,  even  temporarily,  in 
the  hands  of  his  assignees,  tlie  mortgagees. 

When  this  case  was  last  here,  112  N.  C,  19G,  the  (.'ourt 
distinctlv  held  with  Adrian  v.  Shaw  that  a  deed  of  a  home- 
stead  lot  conveyed  to  the  {purchaser  the  indestructible 
homestead  right  of  the  seller,  which  could  not  be  severed 
from  it.  Logically,  therefore,  the  Court  mu.st  be  deemed 
to  have  held  that  a  mortgage,  which  is  a  conditional  deed, 
and  a  sale  under  it,  could  not  destroy  the  homestead  right- 
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or  dis.':rever  it  from  the  homestead  lot.  The  intimation  to 
the  contrary,  given  in  the  directions  as  to  the  distribution 
of  the  fund,  as  the  subject  was  not  yet  in  existence,  was  an 
obiter  contrary  to  the  ruling  in  Adrian  v.  Shaw.  As  was 
said  (112  N.  C,  p.  207),  "we  should  prefer  to  vecM  dicta 
which  seem  to  be  in  conflict  with  that  case." 

As  the  *' advantage,''  '*right"  or  "estate'' is  assignable, 
and  the  purchaser  of  the  lot  holds  that  "advantage"  (112 
N.  C,  210),  it  follows  that  the  "advantage''  does  not  at  the 
same  time  reside  in  the  ^1,000  fund,  and  there  is  no  statute 
and  no  decision  and  certainly  nothing  in  the  Constitution 
which  authorizes  its  subtraction,  even  temporarily,  from 
liability  for  the  judgment  debtor's  debt,  any  more  than  for 
its  permanent  exemption. 

Indeed,  this  case  is  on  "all-fours"  with  and  undistin- 
guishable  from  Allai  v.  BoleUy  at  this  Term.  In  that  case, 
as  in  this,  the  homesteader  was  estopped  by  his  deed  from 
claiming  the  homestead  exemption  for  himself.  In  that 
case  also,  as  it  should  be  held  in  this,  the  purchaser,  under 
the  lien  of  the  prior  docketed  judgment,  took  the  land  in 
preference  to  the  subsecjuently  registered  conveyance  of  the 
homesteader. 


CITY  NATIONAL  BANK   v.   I).  E.  BHIDGERS  et  al. 
Prad  ice — Inj  u  net  ion — liece  iver. 

1.  irjwn  an  application  for  an  injunction  and  receiver  it  is  not  necessary 

for  the  Judge  to  "find  the  facts'*  further  than  to  examine  the 
affidavits  and  determine  whether  sufficient  cause  is  shown  for  tlie 
ancillary  relief. 

« 

2.  Where  the  insolvency  of  a  trustee  in  a  deed  of  assijjnment  was  (jues- 

tioned  and  it  was  jwsitively  alleged  by  the  plaintiff,  and  the  defend- 


;J82  IN  THE  SUPREME  COURT.  [114 

Bank  v.  HKiiMiEHs. 

ante  simply  allege  their  belief  that  he  Mas  not  insolvent;  and, 
upon  being  required  to  give  bond,  the  trustee  refused  so  to  do: 
Heldy  that  it  is  proper  to  appoint  a  receiver  to  take  charge  of  the 
assigned  estate  pending  the  litigation. 

Atf  August  Term,  18JK3,  of  Nokthamptox  Superior  Court, 
his  Honor  Byuuni,  J.,  upon  the  failure  of  the  trustee  to 
give  the  bond  required,  appointed  a  reeeiver  to  take  charge 
of  the  assigned  estate  pending  an  action  to  set  aside  the 
deed  for  fraud.     From  this  order  the  defendants  appealed. 

Mes»r8.  W.  II.  Day,  Alexander  Stronach  and  J.  IT.  Ilinschde, 
for  plaintiff. 

Mr.  B.  B.  Peebles,  for  defendants  (appellants). 

MacRak,  J.:  Th(»  complaint  and  answer  are  used  as  affi- 
davits in  the  case  on  the  application  for  an  injunction  and 
receiver.  It  was  not  necessary  that  the  Judge  below  should 
**find  the  facts''  further  than  to  examine  the  affidavits  and 
determine  whether  sufficient  cause  was  shown  for  the  ancil- 
lary relief  sought  pending  the  action.  In  proceedings  ol 
the  present  nature  this  Court  in  the  exercise  of  its  equitable 
jurisdiction  is  reciuired  to  pass  upon  the  facts  as  well  as  the 
law.  Jones  v.  Boyd,  HO  N.  C,  25S.  A  serious  controversy 
exists  between  the  parties  to  this  action,  involving  the  bo7ia 
fide4t  of  a  deed  of  assignment  made  by  defendants  Garris  & 
Hridgers  to  J.  1).  Bottoms;  the  insolvency  of  the  trustee  is 
jK)sitively  averred  by  plaintiff  and  the  defendants  simply 
allege  their  belief  that  he  is  not  insolvent.  His  Honor 
required  him,  for  the  protection  of  the  estate,  to  give  bond 
in  $1,000,  and  upon  his  refusal  to  give  such  bond  appointed 
a  receiver.  No  (juestions  as  to  exemptions  were  necessary 
to  be  determined  in  this  order  made  for  the  preservation  of 
the  property  or  fund  pending  tlie  litigation;  it  is  now  in 
the  hands  of  an  officer  of  the  Court  and  all  these  matters 
may  be  determined  in  good  time. 
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This  is  not  a  case  in  which  a  specific  denial  of  the  alle- 
gations in  plaintiff's  affidavit  would  entitle  the  defendants 
to  a  dissolution  of  the  restraining  order.  The  practice  is 
so  well  settled  now  that  it  will  be  unnecessary  to  cite 
authorities.  Affirmed. 


CITY  NATIONAL  BANK  OF   NORFOLK  v.  J.  B.  BRIDUERS  et  al. 

Fraudulent  Conveyance — Dealings  Between  Brothers — Burden 

of  Pi'OOf. 

1.  The  existence  of  near  relationnhip  between  parties  to  a  suspicioiiH 

tranKiiction  often  constitutes  additional  evidence  of  fraud  for  the 
jury,  but,  in  the  trial  of  an  action  to  set  aside  a  conveyance  on  the 
ground  of  fraud,  it  was  error  to  instruct  the  jury  that  pi-oof  of  the 
existence  of  near  relationship  between  a  jjrantor  and  grantee 
named  in  a  deed  amounts  to  a  jmma  facie  showing  of  fraud  so  as 
to  make  it  incumbent  on  the  parties  upholding  the  deed  to  offer 
affirmative  testimony  to  show  good  faith  or  submit  to  a  verdict  on 
an  issue  of  fraud. 

2.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  deed  of  tnist  from 

one  brother  to  ahother  it  is  in  the  scaind  discretion  of  the  trial 
Judge  to  permit  counsel  to  comment  on  the  failure  of  the  defend- 
ant to  introduce  as  witnesses  other  parties  to  the  transaction. 

Action  to  declare  deed  void  for  fraud,  and  to  sell  prop- 
erty (therein  conveyed)  under  order  of  Court  to  pay  plain- 
tiff's debt,  and  to  restrain  trustee  from  disposing  of  the 
same  pending  the  litigation,  heard  at  December  Special 
Term,  1893,  of  Northampton  Superior  Court,  before 
Whiiaker,  J.,  and  a  jury. 

It  appeared  in  evidence  that  on  the  22d  day  of  June, 
1H93,  the  defendant  J.  B.  Bridgers  and  his  wife  made  a 
ileed  of   conv(»vance,  absolute  in   form,  conveying  to  his 
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brother,  W.  K.  Bridgers,  certain  j)roi)erty,  and  that  said 
deed  was  duly  registered  on  the  next  day,  the  consideration 
for  said  conveyance  being  $3,000;  that  on  the  24th  June, 
1893,  the  said  W.  K.  Bridgers  and  his  wife  reconveyed  said 
property  to  said  J.  B.  Bridgers,  the  consideration  mentioned 
in  said  deed  being  $10,  this  deed  being  registered  29th 
June,  1893;  that  (iarris  &  Bridgers  (the  Bridgers  of  this 
lirm  being  another  brother  of  said  J.  B.  Bridgers)  on  the 
24th  June,  1893,  made  a  deed  to  J.  D.  Bottoms,  the  defend- 
ant, cqnveying  certain  ])roperty  in  trust  to  pay  certain 
indebtedness  of  (Jarris  &  Bridgers,  said  deed  being  duly 
registered  on  the  29th  June,  1893,  and  that  on  the  24th 
June,  1893,  the  said  J.  B.  Bridgers  and  his  wife  made  a 
deed  to  defendant  J.  D.  Bottoms,  conveying  a  part  of  the 
property  conveyed  in  the  two  first  mentioned  deeds  in  trust 
to  sell  and  out  of  the  proceeds  to  i)ay  a  certain  note  of 
$700,  given  by  W.  K.  Bridgers  to  J.  B.  Bridgers,  to  enable 
him  to  borrow  money,  and  indorsed  by  J.  B.  Bridgers,  and 
an  account  due  by  said  J.  B.  Bridgers  to  CJarris  &  Bridgers. 

It  further  appeared  in  evidence  that  this  note  of  $700 
had  been  indorsed  by  J.  B.  Bridgers  to  the  plaintiff  as  col- 
lateral security  for  a  certain  note  of  $800,  due  by  said  J.  B. 
Bridgers,  the  same  being  a  part  of  the  indebtedness  men- 
tioned in  complaint  of  plaintiff.  The  plaintiff  introduced 
in  evidence  these  two  notes  of  $700  and  $800. 

The  plaintiff  in  this  action  sought,  among  other  things, 
to  have  the  deed  of  24th  June,  1893,  by  J.  B.  Bridgers  to 
John  D.  Bottoms  declared  fraudulent  and  void  as  to  cred- 
itors. 

The  jdaintiff  introduced  in  evidence  the  last  and  other 
deeds  above  mentioned. 

Many  issues  were  submitted  to  the  jury,  all  of  which 
were  answered  by  consent  except  the  first,  to-wit:  ''Was 
the  deed  from  J.  B.  Bridgers  to  J.  D.  Bottoms,  dated  June 
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24, 189^5,  made  with  the  intent  to  hinder,  delay  and  defraud 
the  creditors  of  J.  B.  Bridget?" 

It  was  admitted  by  the  parties,  in  open  court  during  the 
examination  of  witnesses,  that  at  the  time  of  making  the 
deed  by  J.  B.  Bridgers  to  J.  I).  Bottoms,  which  plaintiff 
souglit  to  have  declared  fraudulent  as  to  creditors,  the  said 
J.  B.  Bridgers  had  property  besides  that  mentioned  in  this 
deed  sufficient  to  pay  his  debts. 

Counsel  for  plaintiff,  in  his  argument  to  the  jury,  com- 
mented upon  the  fact  that  the  defendant  J.  B.  Bridgers  had 
not  been  brought  to  court  and  introduced  as  a  witness  in 
behalf  of  the  defendants.  To  this  the  defendants  then  and 
there  objected.  The  Court  j)ermitted  the  counsel  for  plain- 
tiff to  continue  with  his  comments  of  this  nature,  and  the 
defendants  excepted. 

The  counsel  for  jdaintiff  also  commented  on  the  fact 
that  W.  K.  Bridgers,  who  was  then,  and  was  during  the 
progress  of  the  trial,  in  court,  had  not  been  examined  as 
a  witness  in  behalf  of  defendants;  and  to  this  the  defend- 
ants then  and  there  objected,  and,  upon  the  Court\s  per- 
mitting said  counsel  to  continue  his  comments  as  afore- 
said, excepted. 

The  Court  instructed  the  jurvthat  the  only  issue  which 
was  submitted  to  them  for  their  consideration  and  answer, 
all  the  others  having  been  answered  by  consent,  was  the 
first:  ''  Was  the  deed  from  J.  B.  Bridgers  to  J.  D.  Bottoms, 
dated  June  24,  ]893,  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  J.  B.  Bridgers?"  That  if 
they  found  that  W.  K.  Bridgers,  who  signed  the  note 
indorsed  to  plaintiff  by  J.  B.  Bridgers  and  secured  by  detkl 
in  trust,  and  the  Bridgers  of  the  firm  of  Bridgei^  &  Garris 
were  brothers  of  J.  B.  Bridgers,  then  the  law  looked  with 
suspicion  on  the  transaction,  and  it  was  incumbent  on  the 
defendants  to  establish  the  debts  secured  bv  the  trust,  or  a 
25 
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sufficient  number  of  them,  to  satisfy  the  jury  that  the  deed 
was  not  intended  as  a  colorable  security  for  fictitious  debts, 
but  was  made  to  the  intent  of  honestly  securing  real  debts. 
To  this  the  defendants  then  and  there  excepted. 

The  jury  answered  the  first  issue,  *'  Yes.'* 

The  defendants  moved  the  Court  to  set  aside  the  verdict 
as  to  the  first  issue,  because  of  the  Court's  j)ermitting  coun- 
sel for  plaintiff  to  comment  upon  the  non-introduction  of 
J.  B.  Bridgers  and  W.  K.  Bridgers  as  witnesses  for  defend- 
ants, and  because  of  the  instructions  of  the  Court  to  tlie 
jury  as  hereinbefore  stated. 

The  Court,  being  of  the  opinion  that  it  erred  in  permit- 
ting the  comments  of  counsel  and  in  its  instructions  to  the 
jury  as  hereinbefore  stated,  set  aside  the  verdict  of  tlie  jury 
as  to  the  first  issue  and  directed  a  new  trial  as  to  this.  This 
was  done  bv  the  Court  not  in  the  exercise  of  its  discretion, 
but  as  a  matter  of  law. 

The  plaintiff  excepted  and  appealed. 

3{e8srs.  W.  II.  Day,  J.-W.  Hinsdale  and  Alexander  Stronach, 
for  plaintiff  (ai)pellant). 

Mr.  R.  B.  Peebles,  for  defendants. 

Avery,  J. :  Persons  standing  in  the  relation  of  parent 
and  child  or  of  brothers  *'may  deal  with  each  other  in 
good  faith  just  as  others  not  so  related  may  do."  In  such 
cases  the  presumption  of  fraud  may  arise  where  an  insolv- 
ent person  conveys  valuable  property  to  a  near  relation  for 
less  than  its  reasonable  value,  if  the  transaction  is  witnessed 
only  by  the  parties  and  persons  so  related  and  they  with- 
44old  explanation  by  refusing  to  go  upon  the  stand  and 
testify.  Banking  (b.  v.  Whitaket^  110  N,  (\,  348;  Ilehm  v. 
Green,  105  N.  C,  264;  Brown  v.  Mitchell  102  N.  C,  ;i72; 
Reiger  v.  Davis,  07  N.  C,  at  page  189. 
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The  doctrine  applicable  in  such  cases  is  founded  upon  a  ' 
familiar  and  recognized  rule  of  evidence.  *^  When  effective 
proofs  are  in  the  power  of  a  party  who  refuses  or  neglects 
to  produce  them,  that  naturally  raises  a  presumption"  (says 
Best  in  his  work  on  Evidence,  p.  277)  ''that  those  facts  if 
produced  would  make  against  him."  (lenerally  where 
parties  withhold  evidence  which  it  is  exclusively  within 
their  power  to  produce  "  the  law  puts  the  interpretation 
upon  such  conduct  that  is  most  unfavorable  to  the  sup- 
pressing party."  It  is  the  willful  or  negligent  failure  to 
furnish  evidence  under  his  control  and  not  accessible  to 
his  adversary,  not  the  relationship  of  the  parties,  that  calls 
for  exi)lanatiou.  Wharton  on  Evidence,  sees.  120()  to  1269 ; 
Helms  V.  GreeUy  supra.  The  existence  of  near  relationship 
between  parties  to  a  suspicious  transaction  often  constitutes 
additional  evidence  of  fraud  to  be  weighed  by  the  jury. 
But  in  the  case  at  bar  the  inquiry  was  whether  a  deed  of 
assignment  made  by  J.  B.  Bridgers  on  the  24th  of  June, 
1893,  to  the  defendant  J.  D.  Bottoms  as  trustee,  conveying 
certain  property  to  secure  the  alleged  indebtedness  of  the 
grantor  or  assignor  to  Bridgers  &  Garris,  was  in  fact  exe- 
cuted not  in  good  faith,  but  to  hinder,  delay  and  defeat  the 
claims  of  the  creditors  of  said  J.  B.  Bridgers.  The  evi- 
dence of  the  successive  transfers  of  property  among  the 
members  of  his  ftimily  was  admitted  without  objection  and 
went  to  the  jury  with  other  circumstances  bearing  upon 
the  main  issue  as  to  the  character  of  the  conveyance  to 
Bottoms.  But  uf)on  no  known  principle  of  evidence  could 
we  hold  that  any  suspicious  circumstances  attending  other 
distinct  transactions  would  shift  the  burden  of  proof  or 
make  it  incumbent  upon  the  jury  to  find  that  the  Bottoms 
deed  was  executed  with  intent  to  defraud  in  the  absence  of 
explanation.  The  deed  of  assignment  w-as  not  shown  to 
have  been  executed  in  a  secret  family  conclave.     It  does 
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not  ai)j)ear  from  the  record  that  Bottoms  sustained  any 
nearer  relation  certainly  than  that  of  a  trusted  friend,  nor 
can   we  conclude  without   evidence  that    there  was   anv 

• 

s(*cre(!y  in  the  execution  of  a  paper  which  was  registered  a 
few  days  later.  '*  It  was  admitted  by  the  partitas  in  open 
couil  during  the  examination  of  witnesses  that  at  the  time 
of  the  making  of  the  deed  by  J.  B.  Bridgei*s  to  J.  D.  Bot- 
toms, etc.,  the  said  Bridgers  had  property  besides  that 
mentioned  in  the  deed  sufficient  to  pay  his  debts.''  So  that 
then?  was  no  proof  of  a  secret  transaction  between  relations 
or  of  a  withholding  by  them  of  exi>lanations  as  to  matters 
peculiarly  within  their  knowledge  and  bearing  upon  the 
issue.      If   the  grantor   retained    property  sufficient   and 

available  to  satisfv  all  of  his  debts  the  deed   could   not 

« 

(nothing  more  appearing)  have  been  declared  fraudulent, 
had  it  been  a  voluntary  conveyance  to  the  grantor  s  child 
instead  of  an  assignment  to  a  stranger  for  the  benefit  of 
creditors. 

In  both  of  the  paragraphs  of  the  complaint  in  which  the 
financial  status  of  J.  B.* Bridgers  is  mentioned  the  plaintiff 
alleges  not  that  he  was,  when  the  deed  was  executed,  but 
that  'Mie  is"  (now.  at  the  date  of  verifying  the  com[)lainrf) 
insolvent.  The  e([uivocal  denial  of  that  allegation  in  the 
answer  is  tantamount  to  an  admission,  but  is  not  at  all 
inconsistent  with  the  other  admission  made  on  the  trial, 
that  at  the  previous  date  of  the  deed  of  assignment  Bridg. 
ers  retained  j)roperty  sufficient  to  j)ay  his  debts.  It  is  not 
strange  or  unusual  for  persons,  by  some  unwise  step  or 
unfortunate  deal,  to  sacrifice  in  a  dav  the  best  financial 
standing  and  become  suddenly  not  only  insolvent  but  hope- 
lessly l)ankrupt.  The  instruction  given  by  the  Court  in  so 
far  as  it  declared  the  relationship  of  the  trustor  and  cestui 
(jnc  fnififj  as  an  abstract  principle,  was  certainly  correct,  if 
not  so  in  its  a})plication  to  the  circumstances  of  this  case. 
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But  it  was  error  in  this  or  anv  other  case  to  lav  dowii  the 
broad  proposition  that  the  proof  of  the  existence  of  near  rehi- 
tionship  between  a  grantor  or  assignor  and  the  grantees  or 
beneficiaries  named  in  a  deed  amounts  to  a  j^rima  facie 
showing  of  fraud,  so  as  to  make  it  incumbent  on  the  par- 
ties upholding  the  deed  to  otter  affirmative  testimony  to 
show  good  faith  or  submit  to  a  verdict  against  them  on  an 
issue  of  fraud.  In  order  to  exclude  anv  conclusion  to  tlie 
contrary  we  deem  it  i)roper  to  say  that  the  ruling  of  tlie 
Judge  below  in  the  first  instance,  that  it  was  within  the 
sound  discretion  of  the  Court  to  permit  counsel  to  comment 
on  the  f^iilure  to  off'er  J.  B.  Bridgers  and  W.  K.  Bridgers, 
was  correct,  and  if  the  setting  aside  of  the  verdict  had 
depended  solely  upon  the  soundness  of  that  view  of  the 
law  it  would  have  been  error  to  grant  the  new  trial.  lIiKh 
son  V.  Jordan,  108  N.  C,  10. 

For  the  reasons  given  we  think  that  the  Judge  erred  in 
the  instruction  given  as  to  the  ettect  of  the  evidence  and 
very  properly  corrected  the  error  before  the  matter  })assed 
beyond  his  control.  Judgment  Affirmed. 


STATE  ex  rel.  FOSTP^R  JOYXER  v.  E.  K.  ROBERTS  ct  al. 

D'ial — Question  for  Jury — licgister  of  Deeds —  Marriage 

License. 

1.  What  is  negligence  and  what  is  reasonahle  diligence  are,  when  the 
facts  are  ascertained,  (juestions  of  law  to  be  declared  by  the  Court; 
therefore,  in  an  action  against  a  Register  of  Deeds  for  wrongfully 
issuing  a  marriage  license,  it  was  error  to  leave  to  the  jury  the 
question  whether  the  defendant  made  reasonable  incjuiry  as  to  the 
age  of  the  female. 
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2.  A  Register  of  Deeds  who  issues  license  for  the  marriage  of  a  female 
under  eighteen  years  of  age,  after  l>eing  informed  and  believing 
that  her  father  is  dead  and  after  obtaining  the  written  consent  of 
her  mother,  will  be  considered  as  having  made  such  reasonable 
inquiry  as  contemplated  by  the  statute. 

Action  ou  the  official  bond  of  E.  F,.  Roberts,  as  Register 
of  Deeds  for  Northampton  county,  for  the  penalty  of  ?200 
given  by  section  1816  of  The  (odej  commenced  February 
20, 1892,  and  tried  at  August  Term,  1893,  of  Northampton 
Superior  Court,  before  Bynum,  J. 

It  was  admitted  that  on  the  21st  dav  of  January,  1890, 
the  defendant  issued  a  license  for  the  marriao:e  of  Ida  Jov- 
ner,  daughter  of  Foster  Joyner,  to  Charles  Lewis,  and  that 
under  the  license  the  parties  were  married,  Ida  being  under 
eighteen  years  of  age,  whicli  was  known  to  Roberts  before 
and  at  the  time  the  license  was  issued. 

A  witness  for  the  plaintiff  testified  that  Foster  Joyner 
had  been  absent  from  home  ten  or  twelve  davs  when  the 
license  was  issued,  and  said,  on  cross-examination,  after 
objection,  that  there  was  a  rumor  in  the  neighborhood  that 
Foster  was  dead. 

Jovner  testified  that  he  s:ave  no  written  or  other  consent 
to  the  marriage:  that  he  had  been  awav  from  home  eleven 
davs,  and  all  knew  he  was  not  dead. 

The  defendant  testified  for  himself  that  he  refused  to 
issue  the  license  to  tlie  one  wlio  api)lied  for  it  because  lie 
did  not  hnve  the  written  consent  of  the  father  or  mother. 

Tlie  applicant  told  him  that  the  girl  liad  no  father,  and 
witness  filled  up  a  blank  written  ccmsent  with  the  name  of 
the  mother.  The  tipplicant  took  it  off  and  came  back  next 
day  with  the  paj)er  signed  by  the  mother,  and  the  license 
was  issue<l.  The  applicant,  Futrell,  was  a  man  of  good 
character,  and  witness  issued  the  license  because  he  believed 
that  the  girl   had   no   father.     Witness  did  not  recollect 
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whether  he  had  examined  the  census  reports  as  to  the  girFs 
age  or  not. 

Jackson  Futrell  testified  that  he  witnessed  the  signing  of 
the  written  consent  by  the  girPs  mother,  and  gave  it  to  the 
Register ;  that  he  applied  for  the  license  and  told  the  Kegister 
that  the  girl  was  sixteen  or  seventeen  years  of  age ;  defend- 
ant said  he  could  not  give  the  license;  no  one  knew  where 
Foster  Joyner  was  at  the  time,  but  it  was  generally  reported 
that  he  was  dead.  He  had  been  gone  about  two  weeks 
when  witness  applied  for  license. 

The  plaintiff  asked  the  Court  in  writing  to  instruct  the 
jury: 

*'l.  That  if  the  jury  believe  that  Foster  Joyner,  the 
father  of  Ida,  and  with  whom  Ida  lived,  was  absent  on  a 
visit  of  two  weeks  to  his  brother  in  Hertford  eountv,  then 
the  written  consent  of  the  mother  was  no  compliance  with 
the  statute,  and  the  plaintiff  is  entitled  to  recover  $200  of 
defendants. 

**2.  That  if  the  jury  believe  the  evidence  the  plaintiff 
is  entitled  to  recover  of  the  defendants  the  sum  of  $200." 

Both  of  said  prayers  were  refused,  and  plaintiff*  excepted. 

His  Honor  charged  the  jury  as  follows: 

**  Does  the  evidence  satisfv  vou  that  the  defendant  Rob- 
erts,  as  to  the  age  and  parents  of  Ida  Joyner,  made  such 
inquiry  as  would  have  satisfied  a  man  of  reasonable  pru- 
dence in  the  transaction  of  an  important  business  matter, 
and  was  his  information,  coming  from  the  source  it  did, 
such  as  would  have  satisfied  a  man  of  reasonable  prudence 
of  its  truth  and  induced  him  to  act  on  it  in  a  business  mat- 
ter of  importance?  If  so,  and  the  defendant  Roberts  did  act 
upon  it  in  issuing  the  license,  then  the  jury  should  find 
the  issues  in  favor  of  the  defendants." 

To  this  charge  the  plaintiff'  excepted. 

There  was  a  verdict  finding  all  the  issues  in  favor  of  the 
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defendants.     A  motion  by  plaintiff  for  a  new  trial  and  from 
the  refusal  the  plaintiff  appealed. 

^fr.  B.  B.  Peebles,  for  plaintiff  (appellant). 
Mr.  B.  S.  Gay,  for  defendants. 

Per  Ci'kiam:  There  was  error  on  the  part  of  the  Judge 
in  leaving  the  question  of  reasonable  inquiry  to  the  jury. 
Emry  v.  Railroad,  109  N.  C,  589.  As  the  case  goes  back 
for  a  new  trial  it  is  pro[)cr  to  say  that  if  the  circumstances 
testified  to  bv  the  defendant  and  the  witness  Futrell  are 
true,  then,  under  our  authorities,  the  defendant  would 
have  made  such  reasonable  inquiry  as  is  contemplated  by 
the  statute.  New  Trial. 


MATTTE  M.  TATE  v.  THE  CITY  OF  (iREENSBORO  et  al. 

Municipal  Authority — Control  of  Streets — Bight  to  Cut  Down 
Shade  Trees — Street  Committee — Damnum  Absque  Injuria. 

1.  A  city  has  exactly  the  Huine  rights  in  and  is  under  tlie  same  responsi- 

bilities for  a  street  which  it  controls  bv  dedication  onlv  as  in  and 
for  one  which  has  been  granted  or  condemned;  and  the  rights  of 
the  ahuttinc  proprietor  are  no  greater  in  such  street  than  if  it  had 
been  granted  or  condemned. 

2.  The  law  gives  to  municipal  corporations  an  almost  absolute  discretion 

in  the  maintenance  of  their  street.**,  since  wide  discretion  as  to  the 
manner  of  performance  should  be  (conferred  where  responsibility 
for  improper  performance  is  so  heavily  laid. 

:\.  The  charter  of  the  city  of  (ireensboro  and  the  general  law  of  the 
State  {Tlir  ('init\  ch.  i'y2,  Vol.  TI)  give  to  the  municipal  authorities 
of  that  city  wiile  discretion  in  the  control  and  improvement  of  its 
streets,  and  if  daniage  result  to  an  abutting  property  owner  by 
reason  of  acts  done  by  it  neither  negligently  nor  maliciously  and 
wantonlv,  but  in  tfood  faith  in  the  careful  exercist*  of  that  discre- 
tion,  it  is  (Idnninm  (ihKtjtn'  uijin'ni. 
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4.  The  Courts  will  not  interfere  with  the  exercise  of  a  discretion  reposed 

in  the  municipal  authorities  of  a  city  as  to  when  and  to  what 
extent  its  streets  shall  be  improved,  except  in  cases  of  fraud  and 
oppression  constituting  manifest  abuse  of  such  discretion. 

5.  The  power  given  to  a  city  over  the  streets  can  be  delegated  to  a  street 

committee  composed  of  memlwrs  of  the  Board  of  Aldermen,  and 
the  members  of  such  committee,  acting  as  such  and  within  the 
limits  of  the  power  of  the  city,  are  not  answerable,  individually, 
for  damage  resulting  from  their  acts. 

(Avery,  J.,  dissents  arguendo^  in  which  MacRae,  J.,  concure). 

This  was  a  civil  action,  tried  before  Connor,  /.,  and  a 
jury,  at  August  Term,  1S92,  of  the  Superior  Court  of  Guil- 
ford County. 

By  consent  of  the  parties  the  Court  found  the  facts  upon 
the  pleadings  and  the  testimony,  submitting  to  the  jury  the 
issue  in  regard  to  damages.  It  was  agreed  that  if,  upon 
the  facts  as  found,  the  Court  should  be  of  the  opinion  that 
the  defendants  or  either  of  them  were  liable,  judgment 
should  be  rendered  in  favor  of  the  plaintiff  and  against 
such  defendant  or  defendants  for  the  sum  of  $300,  with 

interest  from  the day  of  August,  1892,  and  costs,  the 

said  sum  being  the  amount  of  damages  assessed  by  the 
jury,  otherwise  the  verdict  should  be  set  aside  and  judg- 
ment be  rendered  against  the  plaintiff  for  costs.  Pursuant 
to  said  agreement  the  Court  found  the  following  facts: 

The  plaintiff*  on  the  3d  day  of  August,  1891,  and  for 
several  years  prior  thereto,  was  and  had  been  the  owner  of 
and  with  her  husband  resided  upon  a  lot  in  the  city  of 
Greensboro  situated  on  Ashboro  street,  adjoining  the  lots  of 
W.  R.  Murray  and  others  and  bounded  as  follows  (as 
described  in  the  complaint). 

That  Ashboro  street  was  on  said  day,  and  had  l:)een  for 
several  years  prior  thereto,  a  public  street  and  highway  in 
said  citv  of  Greensboro,  held  and  maintained  as  such  and 
used  by  the  citizens  of  said  city  to  pass  and  repass  on  foot 
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and  in  vehicles  and  worked  upon  by  the  street  force  in  the 
employment  and  under  the  control  and  directions  of  the 
authorities  of  said  city.  That  priol:  to  the  plaintiff's  pur- 
chase of  the  said  lot  the  owner  thereof  had  dedicated  to 
the  said  city,  as  and  for  a  public  street,  the  land  upon  which 
the  trees  hereinafter  referred  to  were  standing  and  growing, 
together  with  the  space  of  from  five  to  six  feet  for  a  side- 
walk; that  the  plaintiff  after  the  purchase  and  at  tlie  sug- 
gestion of  some  adjoining  land  owners  set  the  fence  back 
two  and  a  half  feet,  thus  making  the  sidewalk  eight  feet 
wide;  that  on  the  outer  edge  of  the  sidewalk,  and  within 
the  line  of  the  curbing  in  front  of  the  plaintiff's  said  lot  and 
dwelling-house  situated  thereon,  there  was  standing  on  and 
before  the  said  day,  and  at  the  time  of  plaintiff's  purchase 
of  said  lot,  three  oak  trees  of  considerable  size,  which  cast 
shade  upon  said  dwelling-house  and  lot,  contributing  to 
the  comfort  thereof  as  a  dwelling-place  ;  that  the  leaves  on 
the  said  trees  obstructed  the  rays  of  the  sun  and  so  shaded 
the  street  as  to  cause  the  same  for  a  portion  of  the  time  to 
be  and  continue  damp;  that  there  was  near  the  front  gate 
of  the  plaintiff's  lot,  before  the  said  trees  were  removed  as 
hereinafter  set  forth,  a  hole  formed  by  a  depression  in  the 
soil,  in  w^hich  mud  and  water  stood  and  at  times  created  an 
offensive  odor,  which  was  increased  by  green  limbs  and 
leaves  thrown  into  said  mud-hole  bv  directions  of  the  street 
force  of  said  city;  that  on  the  said  3d  day  of  August,  1891, 
the  space  between  the  said  trees  and  the  plaintiff's  fdnce 
was  not  uniform  for  the  entire  length  of  said  fence,  but 
averaged  about  eight  feo<,  being  at  no  point  less  than  seven 
feet,  and  afforded  room  for  persons  to  pass  in  the  usual 
manner  upon  said  sidewalk  without  inconvenience;  that 
bv  section  60  of  the  charter  of  the  citv  oif  Greensboro  (see 

a.  »  V 

Laws  of  1889,  Private  Acts,  ch.  219)  it  is  provided  that 
the  Board  of  Aldermen  sluill  have  power  to  grade,  macad- 
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amize  and  pave  the  streets  and  sidewalks,  and  to  lay  out, 
change  and  open  new  streets  or  widen  those  already  open 
and  make  such  improvements  thereon  as  the  public  con- 
venience  may  require;  that  section  12,  ch.  1,  of  the  ordi- 
nances of  the  city  of  Greensboro  provides:  **  There  shall 
be  appointed  by  the  Mayor  at  the  first  regular  meeting  after 
organization  in  May  eight  standing  committees  of  four 
members  each,  as  follows,  to-wit:  *  *  *  street  com- 
mittee/' Section  13  of  the  said  ordinances  provides :  **  The 
street  committee  shall  have  control  and  supervision  of  all 
matters  relating  to  the  streets,  sidewalks'  and  pumps  of  the 
citv,-and  shall  determine  the  amount  of  labor  and  material 
to  be  used  *  *  *  and  shall  report  to  the  board  from 
time  to  time,  and  perform  all  other  duties  imposed  upon 
them  bv  the  Board  of  Aldermen." 

That  pursuant  to  the  provisions  of  the  ordinances  above 
set  forth  the  defendants  J.  L.  King  and  H.  L.  Scott,  together 
with  J.  D.  Glenn  and  J.  R.  Mendenhall,  were  duly  ai)pointed 
a  street  committee  for  the  year  1891 ;  that  comphiint  having 
been  made  to  the  said  street  committee  bv  some  of  the  citi- 
zens  of  said  city  resj)ecting  the  condition  of  said  street, 
the  defendants  Khm  and  Scott  severallv  conferred  with 
J.  R.  Mendenhall,  and  thev  concurred  in  the  conclusion 
that  the  said  trees  should  be  removed.  No  formal  meeting 
of  the  said  committee  was  called  or  held  in  regard  to  said 
matter. 

That  pursuant  to  said  conclusion  the  defendants  Jolin  L. 
King  and  Hugh  L.  Scott  directed  the  said  street  force  of 
said  citv  to  remove  the  said  trees-,  and  on  the  said  8(1  dav 
of  August,  1891,  the  said  street  force  began  the  removal  of 
said  trees  by  digging  them  up  by  the  roots  and  concluded 
tlie  work  in  two  or  three  davs.     The  trees  were  cut  into 

ft. 

logs  and  placed  in  the  plaintiff's  yard.  The  husband  of 
the  plaintiff  was  i)resent  and  objected  to  the  removal  of 


i 
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said  trees,  and  notified  the  defendants  that  thev  would  be 
held  responsible  therefor.  That  no  action  was  taken  or 
order  made  bj'  the  Board  of  Aldermen  in  respect  to  the 
removal  of  said  trees,  nor  was  any  report  made  by  the  said 
street  committee  to  the  said  Board  in  regard  to  their  action 
in  the  premises;  that  after  the  removal  of  the  trees  the 
mud-hole  was  filled  in  by  the  city  authorities  with  rock 
and  the  street  so  improved  that  it  is  now  in  good  condition. 
The  hole  could  have  been  filled  in  without  removing  tVie 
trees. 

The  Court,  upon  the  foregoing  facts,  being  of  the  opinion 
that  the  plaintiff  was  not  entitled  to  have  and  maintain 
her  action,  directed  the  verdict  rendered  by  the  jury, 
whereupon  the  plaintiff  submitted  to  a  nonsuit  and  ap- 
pealed. 

Messrs.  R.  M.  Doiu/la^,  L.  M.  Scott  and  J.  A.  Barringcr,  for 
plaintiff. 

Memrs.  Dillard  &  King  and  Jlamcs  E.  Boydy  for  defendant. 

BuKWKLL,  J.:  It  is  contended  by  tlie  plaintiff,  first,  that 
even  admitting  that  the  act  of  which  she  complains — the 
destruction  of  shade  trees  standing  on  the  outer  edge  of  the 
sidewalk  in  front  of  her  residence  in  the  citv  of  (Jreens- 
boro — was  done  by  the  duly  authorize<l  agents  of  that 
municipal  corporation,  she  is  still  entitled  to  recover  for  the 
damage  done  to  her  {)roperty  by  the  cutting  down  of  these 
trees,  because  his  Honor  has  found  that  they  did  not 
obstruct  the  passage  of  persons  on  the  sidewalk;  that  the 
public  convenience  did  not  require  their  destruction,  and 
that  the  ''mud-hole"  in  the  street,  for  the  removing  of 
which  this  act  seems  to  have  been  done,  could  have  been 
remedied  without  cutting  them  <lown. 

This  phase  of  the  case  presents  for  our  consideration  this 
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question :  Can  the  Courts  review  the  exercise  by  the  city  of 
Greensboro  of  its  power  to  repair  and  improve  its  streets 
and  remove  what  it  considers  obstructions  therein,  and  find 

• 

and  deehire  that  certain  trees  in  the  streets  of  that  city, 
which  the  municipal  authorities  honestly  believed  w^ere 
injurious  and  obstructive  to  the  public,  were  in  fact  not  so, 
and  upon  such  findings,  there  being  no  allegation  of  neg- 
ligence or  of  any  want  of  good  faith  on  the  part  of  the  city, 
award  damages  to  an  al)utting  proprietor,  the  comfort  of 
whose  home  has  been  lessened  bv  the  removal  of  the  trees? 
The  street  in  which  these  trees  stood  was  dedicated  to 
public  use  as  a  street  by  those  under  whom  the  plaintitf* 
claims  title.  Holding  control  of  this  street  by  reason  of  its 
dedication  only,  the  city,  nevertheless,  has  exactly  the  same 
rights  therein  and  responsil)ilities  therefor  as  if  it  had  been 
bv  deed  of  the  owner  conveved  to  the  corporation  for  use 
for  street  purposes,  or  had  been  condemned  and  taken  for 
those  purposes  according  to  the  provisions  of  the  charter. 
And  the  rights  of  the  plaintitf  therein  are  no  greater  than 
if  it  had  been  so  conveved  or  so  condemned  and  taken. 
Now  the  responsibilities  that  counties  and  townshii)s  assume, 
or  are  put  under  by  the  law,  in  relation  to  their  highways 
is  verv  different  from  those  of  cities  and  towns  in  relation 
to  their  streets.  It  is  required  that  roads  shall  be  kept  in 
repair,  and  certain  individuals,  upon  whom  is  cast  in  one 
M'ay  or  another  the  burden  of  seeing  that  these  repairs  are 
made,  can  be  indicted  for  failing  to  perform  this  duty,  but 
the  municipality  (county  or  township)  is  not  held  liable  for 
damages  that  may  result  from  the  roads  being  out  of  order 
or  obstructed.  Cities  and  towns,  however,  are  held  to  strict 
pecuniary  accountability  for  the  condition  of  their  streets. 
They  are  not  political  divisions  of  the  State,  made  by  it  for 
convenience  in  its  government  of  the  whole,  but  are  cor])o- 
rations  chartered  presumably  at  the  request  of  the  inhab- 
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itants,  and  granted  privileges  and  charged  with  corre- 
sponding responsibilities.  Among  the  very  gravest  of  the 
pecuniary  responsibilities  that  the  law  imposes  on  cities  and 
towns  is  liability  for  damages  to  pei^ons  and  property 
caused  by  a  defective  or  improperly  obstructed  street. 
Bunch  V.  Edentoiif  90  N.  C,  431 ;  White  v.  Cbmviimoiiers, 
Ibid,  437.  Hence  it  is  that  the  law  gives  to  all  such  corpo- 
rations an  almost  absolute  discretion  in  the  maintenance  of 
their  streets,  considering,  it  seems,  as  is  most  reasonable, 
that  wide  discretion  as  to  the  manner  of  performance  should 
be  conferred  where  responsibility  for  improper  performance 
is  so  heavily  laid.  Illustrative  of  this  is  the  provision  of 
The  Code,  §3803,  that  the  commissioners  of  towns  *' shall 
provide  for  keeping  in  proper  repair  the  streets  and  bridges 
of  the  town  in  the  manner  and  to  the  extent  they  may  deem 
best.^^  We  think  that  under  its  charter  and  under  the  gen- 
eral law  of  the  State  {The  Code,  ch.  62,  Vol.  II)  the  city  of 
(ireensboro  was  clothed  with  such  discretion  in  the  control 
and  improvement  of  its  streets,  and  if  damage  conies  to  the 
plaintiff  by  reason  of  acts  done  by  it,  neither  negligently 
nor  maliciously  and  wantonly,  but  in  good  faith  in  the 
careful  exercise  of  that,  discretion,  it  is  damyium  absque 
injuria.  Smith  v.  Washington,  20  How.,  135;  Brushy.  City 
of  Carbondale,  78  111.,  74;  Pontiac  v.  Carter,  32  Mich.,  164. 
It  is  not  to  ])e  denied  that  the  abutting  proprietor  has 
rights  as  an  individual  in  the  street  in  his  front  as  contra- 
distinguished from  his  rights  therein  as  a  member  of  the 
corporation  or  one  of  the  public.  The  trees  standing  in 
the  street  along  the  sidewalk  are  in  a  restricted  sense  his 
trees.  If  they  are  cut  or  injured  by  an  individual  who 
has  no  authority  from  the  city  to  cut  or  remove  them  he 
may  recover  damages  of  such  individual.  His  property  in 
them  is  such  that  the  law  will  protect  it  from  the  act  of 
such  a  wrong-doer  and  trepasser.     Bliss  v.  Bally  99  Mass., 
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597,  and  Grraves  v.  Shattuck,  35  N.  H.,  257  (69  Am.  Dec), 
are  illustrations  of  this  principle.  In  the  former  case  the 
Court,  speaking  of  the  injur}'  done  by  defendant  to  the 
trees  in  the  street  in  front  of  plaintiff  \s  lot,  said :  *'  If  the 
defendant  thought  they  were  a  nuisance,  he  might  have 
complained  to  the  selectmen,  and  it  was  for  them  to  decide 
the  question  whether  they  should  be  removed.  *  *  * 
The  defendant  had  no  authority  to  remove  them,  nor  were 
the  jury  authorized  to  decide  jthe  question  whether  they 
ought  to  remain";  and  thus  that  authority  seems  abun- 
dantly to  sustain  the  position  that  it  is  not  for  a  Court  and 
jury  to  review  the  conduct  of  the  proper  municipal  authori- 
ties in  such  a  matter  as  that  now  under  consideration.  In 
Barnes  v.  District  of  Colurabia,  91  U.  S.,  540,  it  is  said :  **The 
authorities  state,  and  our  own  knowledge  is  to  the  effect, 
that  the  care  and  superintendence  of  streets,  alleys  and 
highways,  the  regulation  of  grades  and  the  opening  of  new 
and  the  closing  of  old  streets  are  peculiarly  municipal 
duties.  Xo  other  power  can  so  wisely  and  judiciously  con- 
trol this  subject  as  the  authority  of  the  immediate  locality 
where  the  work  is  to  be  done.'* 

The  wisdom  of  this  rule  is  well  illustrated  bv  this  action. 
Complaints  were  made,  it  seems,  by  citizens  that  these  trees 
were  injurious  to  the  public  way  and,  in  their  effects,  per- 
haps, to  the  public  health.  The  proper  authorities  of  the 
city,  clothed  with  the  power  to  repair  the  streets  and  pro- 
tect the  public  health,  listened  to  these  complaints,  and  in 
the  exercise  of  their  best  judgment,  so  far  as  appears, 
decided  that  the  interest  of  the  community  required  their 
removal.  The  proposition  of  the  plaintiff  is  that  a  jury 
shall  judge  of  the  correctness  of  this  concluvsion,  and  if 
they  find  that  the  officials  committed  what  they  think  was 
an  error,  they  and  the  city  shall  be  mulct  in  damages. 
**The  maintenance  of  such  an  action  would  transfer  to 
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Court  and  jury  the  discretion  which  the  law  vests  in  the 
municipahty,  but  transfer  them  not  to  be  exercised  directly 
and  finally,  but  indirectly  and  partially  by  the  retroactive 
effect  of  punitive  verdicts  upon  special  complaints."  Cooley 
Const.  Lim.,  255  (6th  Ed.). 

Phifer  v.  Cox,  21  Ohio  St.,  248,  which  plaintiff's  counsel 
cited  in  their  brief,  related  to  a  county  road,  and  the  alleged 
wrongful  cutting  of  plaintiff's  hedge  was  done  by  a  private 
citizen.  So  it  has  no  application,  we  think,  to  this  case,  and 
belongs  to  the  same  class  of  decisions  as  Graves  v.  SJmttucI: 
and  Bliss  v.  Ball,  supra. 

Bills  V.  Belknap,  36  Iowa,  583,  also  cited,  relates  to  the 
cutting  down  of  trees  standing  in  a  highway  in  the  coun- 
try, and  the  action  was  to  restrain  the  supervisor  of  the 
road.  In  Everett  v.  City  of  Council  Bluff,  46  Iowa,  66,  also 
relied  on  by  plaintiff,  which  was  a  suit  to  enjoin  the  defend- 
ant from  cutting  down  certain  shade  trees  in  front  of  plain- 
tiff's lot,  the  petition  alleged  that  the  trees  were  "perfectly 
safe  and  sound  and  afforded  no  obstruction  to  the  free  use 
of  the  street  and  sidewalk,"  and  stated  reasons  why  they 
should  not  be  removed.  The  defendant  made  no  answer, 
and  as  the  Court  said  the  allegations  of  the  [)etition  were  taken 
as  true,  and  so  it  appeared  by  the  admission  of  the  defend- 
ant that  its  officers  were  about  to  do,  under  its  orders,  a 
wrong  to  the  plaintiff,  which,  because  it  conceded  that  tlie 
public  interest  did  not  in  any  way  require  it  to  be  done, 
would  be  wanton  and  unnecessary.  We  think  that  case  i.s 
clearly  distinguishable  from  the  one  now  under  considera- 
tion. 

The  principles  which  govern  in  this  nuitter  are  well  stated 
in  (7m.s'(^  v.  Citi/,  81  Wis.,  313  (51  Northwestern  Rep.,  560), 
an  action  for  damages  for  cutting  down  shade  trees,  very 
similar  to  the  one  we  are  considering,  from  which  we  make 
the  following  quotation :  *'  The  right  of  the  public  to  the  use 
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of  the  street  for  the  purpose.s  of  travel  extends  to  the  por- 
tion set  apart  and  used  for  sidewalks,  as  well  as  to  the  way 
for  carriages,  wagons,  etc.,  and,  in  short,  to  the  entire  width 
of  the  street  upon  which  the  land  of  the  lot  owner  abuts. 
As  against  the  lot  owner  the  city,  as  trustee  of  the  public 
use,  has  an  undoubted  right,  whenever  its  authorities  see 
fit,  to  open  and  fit  for  use  and  travel  the  street  over  which 
the  public  easement  extends  to  the  entire  width,  and  whether 
it  will  so  open  and  improve  it,  or  whether  it  should  be 
opened  or  improved,  is  a  matter  of  discretion  to  be  deter- 
mined by  the  public  authorities  to  whom  the  charge  and 

control  of  the  public  interests  in  and  over  such  easements 

• 

are  committed.  With  this  discretion  of  the  authorities 
Courts  cannot  'Ordinarily  interfere  upon  the  complaint  of 
the  lot  owner  so  long  as  the  easement  continues  to  exist. 
*  *  *  The  public  use  is  the  dominant  interest,  and  the 
public  authorities  are  the  exclusive  judges  when  and  to 
what  extent  the  streets  shall  be  improved.  Courts  can  inter- 
fere only  in  cases  of  fraud  and  oppression,  constituting  mani- 
fest abuse  of  discretion.  It  necessarilv  follows  that  for  the 
jierformance  of  this  di.scretionary  duty  by  the  city  officers  in 
a  reasonable  and  prudent  manner'no  action  can  be  main- 
tained against  the  city.'' 

Having  shown,  as  we  think,  that  the  i»laintiff*  cannot 
recover  of  the  city,  we  come  to  consider  her  second  j)roposi- 
tion — that  she  can  recover  damages  of  "the  otiier  defend- 
ants, King  ct  Scott,  not  as  the  servants  or  agents  of  the 
city,  but  as  independent  tort  feasors,"  as  it  is  stated  in  the 
brief  of  her  counsel.  In  other  words,  it  is  proposed  that 
tlie  cause  of  action  as  against  the  city  shall  be  abandoned, 
and  the  cause  proceed  against  the  other  defendants  upon 
the  theorv  that  thev  had  no  authoritv  from  tlie  citv  to  do 

V  ,.  »  I. 

the  act  complained  of. 

We  think  the  power  given  to  the  city  over  the  streets 
2(3 
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could  be  delegated  to  a  street  committee  composed  of  mem- 
bers of  the  Board  of  Aldermen,  as  this  one  was;  that  tlii:^ 
action  was  the  action  of  that  committee,  and  therefore  of 
the  city,  and  that  just  as  these  individals  would  have  been 
answerable  in  damages  to  the  plaintiffs,  if  the  act  had  been 
beyond  the  power  of  the  municipality,  so  they  are  not  lia- 
ble if  the  act  was  within  those  powers.  All  went  to  show 
that  the  individual  defendants  were  acting  as  agents  and 
officers  of  the  citv.  Thev  so  assert.  The  citv  so  insists, 
and  distinctly  ratifies  their  act.     Therefore,  as  the  city  has. 

done  no  legal  wrong,  neither  have  tjiey. 

Affirmed. 

AvEKY,  J.,  dissenting:  It  is  always  safe  to  recur  to  funda- 
mental principles.  It  is  perilous  to  refrain  from  going  to 
the  fountain-head  where  the  controversy  arises  out  of  an 
attempt  of  a  public  agency  to  use  or  destroy  without  com- 
pensation what  is  claimed  to  be  private  property.  The 
very  question  involved  in  the  case  at  bar  is,  What  are  the 
rights  respectively  of  the  servient  and  dominant  owners — 
the  town  and  the  abutting  proprietor  in  a  street — what 
passed  to  the  public  with  the  easement  and  what  residuary 
interest  remained  in  the  owner  after  the  appropriation  by 
the  municipality  for  corporate  purposes?  The  taking  of 
j)rivate  property  fbr  a  public  highway,  like  any  other  exer- 
cise of  the  right  of  eminent  domain,  can  be  justified  only 
on  the  ground  of  public  necessity — that  it  is  essential,  in 
order  to  subserve  the  convenience  or  promote  tlie  prosperity 
of  the  great  body  of  i)eople  comprehended  under  the  gen- 
eral designation  of  the  public,  to  give  them  the  use  of  it  for 
certain  specified  purposes.  Cooley  Con.  Lim.,  64:J.  Where 
an  easement  is  acquired,  whether  by  grant,  dedication  or 
condenniation,  nothing  more  passes  to  the  pui)lic  than  the 
power  to  use  the  land  strictly  in  furtherance  of  the  objects 
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for  which  the  Legishituro  authorized  its  approi)riation. 
Exee{>t  in  .so  far  as  his  riglit  of  enjoyment  is  restricted  by 
the  inhibition  against  his  interference  with  its  use  for  the 
particuUxr  public  purposes,  all  of  the  rights  of  ownership 
are  still  retained  by  the  holder  of  the  servient  tenement. 
The  other  estate  dominates  and  overshadows  his  right  only 
so  far  as  is  necessary  to  subserve  the  ends  for  which  its 
privilege  has  been  granted. 

The  residuary  rights  of  tlu^  abutting  owner  in  a  street 
are  somewhat  more  restricted  than  those  of  an  adjacent 
proprietor  in  a  public  road,  because,  in  contemplation  of 
law,  the  damages  for  the  taking  are  measured  bj'  the  extent 
of  the  public  u.se  and  the  consequent  limitation  of  private 
enjoyment  by  the  servient  owner. 

I  may  safely  lay  it  down  as  a  general  j)roposition  that 
when  the  Legislature  j)ermits  private  proj)erty  to  be  taken 
by  a  public  or  quasi-public  corporation  the  State  intends 
that  it  shall  be  appropriated  only  for  corporate  purposes — 
such  uses  as  may  be  necessary  in  »order  to  enable  the  public 
agency  to  perform  its  duties  to  the  State  and  enjoy  the 
compensatory  privileges  granted  to  it.  Whatever  rights  of 
property  in  streets  do  not  pass,  from  the  very  nature  of 
a  municipality,  as  necessary  to  the  discharge  of  its  public 
functions  or  as  inse{)arable  incidents  to  the  franchise  granted, 
remain  in  the  abutting  proprietor,  reserved  by  imj)lication 
of  law  for  his  benefit,  whether  the  citj'  or  town  has  acquired 
the  fee  or  an  easement  either  by  grant,  dedication  or  con- 
demnation, and  whether  the  line  of  such  abutting  owner 
extends  to  the  margin  or  middle  of  the  strc't.  The  abut- 
ting proprietors  have  a  (lualitied  property  in  a  street  which 
entitles  them  to  make  "anv  beneficial  use  of  the  soil  of 
.such  highway  which  is  consistent  with  the  prior  and  para- 
mount rights  of  the  public  therein  for  street  purposes 
proper."     2  Dillon,  sec.  ()5G/;.     "  If  they  own  the  fee  to 
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the  center  line  of  the  streets"  (says  Judge  Dillon)  "their 
rights  therein  are  legal  in  their  nature.  If  they  own  the 
fee  to  the  line  of  the  streets  their  rights  in  the  street  are 
in  the  nature  of  equitahle  easements  in  fee,  but  in  extent 
are  substantially  the  same  as  when  the  fee  is  in  them  sub- 
ject  to  public  use."  Ibid,  sees.  ()(>.3,  GG4,  ()G1  ;  Bliss  v.  BalL 
99  Mass.,  o97.  ''  Where  one's  land  is  bounded  on  a  public 
highway"  (says  Judge  Cooley  in  his  work  on  .Torts,  |). 
317)  "it  })resumptively  extends,  not  to  the  outer  line,  but 
to  the  middle  of  the  road,  and  liis  supreme  dominion 
embraces  the  whole,  qualified  only  by  the  public  easement." 
In  tfiis  respect  there  is  a  striking  analogy  between  abutting 
and  riparian  owners  of  the  fee,  in  that  a  certain  incidental 
(jualified  property  attaches  in  the  highway,  whether  it  be 
a  public  road  or  navigable  water.  Bond  \\  Wool,  107  N.  C, 
139;  Yates  v.  Milwaukee,  \{)\;^\V,  A\)l .  The  street  con- 
sists of  the  carriage  way  and  sidewalk,  the  enjoyment  and 
use  of  both  of  which  are  recognized  by  the  Courts  as  the 
riglit  of  tli(^  a])utting  proprietor,  of  which  he  cannot  be 
deprived  by  the  municii)ality  or  even  by  the  Legislature 
without  his  consent  and  without  adequate  compensation. 
Moose  v.  Carson,  104  X.  ('.,  431;  State  v.  Broxm,  109  N.  C\, 
802.  A  municipal  corporation  though  authori/.ed  by  stat- 
ute to  widen  streets  can  do  so  onlv  where  some  mode  of 
ascertaining  the  damage  done  by  taking  additional  land 
and  of  enforcing  its  payment  is  prescribed  by  law  and  pur- 
sued by  the  corj)oration.  On  the  other  hand,  a  city  or 
town  has  no  right  to  sell  a  portion  of  a  street  in  front  of 
an  abuttin<i:  owner  or  to  diminish  its  width  in  anv  wav 
witliout  compensation  and  contrary  tx)  his  wishes.  Moose 
v.  ('arson,  su]}ra.  It  being  conceded  that  the  abutting 
owner  has  a  qualified  property  in  the  street  on  his  front, 
the  only  safe  criterion  by  which  to  test  the  Justice  of  a 
claim  to  any  specified  right   is  the  consistency  or  inconsist- 


N.  C]  FEBRUARY  TERM,  18{>4.  405 


Tate  r.  (Irken'sbDro. 


ency  of  its  exercise  with  the  use  of  the  highway  hy  the 
municipality  for  coqxjrate  purposes.  The  original  owner  of 
the  soil  surrenders  his  absolute  pro[)erty  in  his  frontage  for 
a  qualified  one  in  full  contemplation  of  the  authority  of 
the  corporation  whenever  it  may  become  necessary  for 
public  purposes  either  to  eleyate  or  lower  the  level  of  the 
street,  though  he  may  sutler  some  inconvenience  from  any 
alteration  of  the  grade,  and  consecjuently  it  is  supposed 
that  such  damage  was  considered  when  the  cost  of  the 
easement  was  estimated  and  paid  or  that  a  donation  was 
made,  subject  to  tlie  contingency  of  suffering  such  loss. 

Guided  by  the  princij)les  stated,  this  Court  held  that  for 
loss  caused  by  excavation  on  embankments  made  in  chang- 
ing the  grade  of  a  street  the  abutting  owner  could  not 
recover  unless  the  injury  was  directly  due  to  want  of  skill 
or  negligence  in  the  excavation  of  the  work.  Mcaren  v.  Wil- 
mington^  9  Ired.,  7;^;    WrUjId  v.    WilmiiKjton,  92  N.  ('.,  156. 

In  such  cases  it  was  considered  that  the  alteration  in  the 
highway  was  not  a  new  taking,  but  a  use  of  it  that  was  in 
contemplation  at  the  time  wlien  the  easement  passed  to  the 
public.  Cooley  Con.  Lim.,  p.  671;  2  Dillon,  sec.  992,  and 
uote.  Even  this  rule,  however,  lias  proven  so  oj)pressive 
in  practice  as  to  lead  in  some  of  the  States  to  the  enact- 
ment of  statutes  and  the  amendment  of  constitutions  so  as 
to  create  a  liability  as  for  an  original  takhig,  when  there  is 
a  change  of  grade  such  that  damage  ensues  to  an  adjacent 
jiroprietor.     Lewis  on  Em.  Domain,  ch.  8,  especially  sec.  221. 

'^The  public,'^  says  Mr.  Lewis,  "acquire  no  right  in  the  use 
of  springs  in  the  highway  and  cannot  divest  Iheni  for  the 
purpose  of  making  a  i)ublic  watering-place.  The  owner  of 
the  land  cannot  change  the  location  of  the  road  when  it 
cros.ses  his  land.  He  may  deposit  materials  on  the  surface 
of  the  way,  plant  shade  trees  or  ornamental  trees  tlierein, 
set  hitching  posts,  etc;     *     *     *     'Yha  public  cannot  place 
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structures  on  tlio  soil  which  have  no  connection  with  its  use 
as  a  highway."  Lewis  on  Em.  Domain,  {).  759;  Dcaton  v. 
The  County  of  Polk,  9  Iowa,  oJ)4.  '* Subject  to  the  para- 
mount right  of  the  public  the  rights  of  the  owner  of  the 
foe  remain  the  same  as  though  the  public  easement  did  not 
exist.  *  *  *  As  against  the  public  he  may  make  any 
use  of  the  land  which  does  not  interfere  with  the  use  and 
enjoyment  of  the  same  as  a  highway."  Ibidy  sec.  589,  p. 
758.  The  learned  author  claims  for  the  owner  of  the  fee 
the  right  to  plant  trees  in  the  highway  both  for  shade  and 
ornament,  and  it  cannot  be  denied  that  he  accjuires  a  quali- 
iied  property  in  the  fruit  of  his  labors  w'hen  they  grow  so 
as  to  subserve  his  purpose.  It  is  conceded  to  be  the  law  in 
North  Carolina  that  such  shade  trees  can  be  cut  down  bv  a 
city  when  the  grade  is  changed,  because  they  are  planted 
in  contemplation  of  the  principle  that  the  j)Ower  to  grade 
is  a  continuing  one,  and  that  *'of  the  necessity  or  expedi- 
ency of  its  exercise  the  governing  l)ody  of  the  corporation, 
and  not  the  Courts,  is  the  ju<lge."  2  Dillon,  sec.  686  and 
note. 

But  though  a  tree  be  planted  subject  to  the  right  of  the 
city  to  destroy  it  in  the  exercise  of  this  continuing  power 
to  improve  its  streets,  it  is  nevertheless  th(j  pro])erty  of  the 
owner  of  the  fee,  and  when  no  change  of  grade  is  ordered 
the  governing  authorities  of  the  town  have  the  right  to 
remove  it  only  on  the  ground  that  it  obstructs  the  highway 
and  is  therefore  a  public  nuisance,  or  after  ctmdemnation 
and  the  payment  of  compi-nsation  ascertained  in  a  mode 
])ointed  out  by  law. 

Mr.  Wood,  in  his  work  on  Nuisances,  section  294,  not 
only  agrees  with  such  other  able  and  discriminating  text- 
writers  as  Judge  Dillon  in  declaring  that  the  adjacent 
owner  has  a  proi)erty  in  trees  planted  in  liis  front,  but  iu 
maintaining  that  the  municij)al  authorities  are  responsible  if 
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tliev  deal  with  them  as  nuisances,  when  in  fact  thev  do  not 
interfere  with  the  ordinary  use  of  the  streets  and  sidewalks. 
He  savs:  *' Shade  trees  set  in  a  street  or  highway  without 
authority  of  law,  which  in  any  measure  obstruct  trayel,  are  a 
nuisance,  *  *  *  gut  they  can  be  removed  only  bv  the 
owner  or  the  public  authorities,  and  if  they  (the  public 
authorities)  remoye  them  wlieu  they  do  not  obstruct  travel 
they  are  liable  to  the  owner  in  damages  therefor.''  8ee 
also,  Vlarl:  v.  Doseo^  -U  Mich.,  80.  If  damage  can  be  recov- 
ered it  must  ex  necessitate  be  assessed  by  a  jury,  since  it  will 
not  be  contended  that  it  is  a  taking  in  the  exercise  of  the 
right  of  emiuent  domain  for  which  the  law  provides  any 
otlier  mode  of  fixing  the  compensation. 

Thus  we  find  that  all  of  the  leading  text-writers  concur  in 
con.struing  the  decisions  which  I  cite  to  sustain  my  view,  and 
to  have  settled  the  principles  in  this  country  generally  that  a 
.shade  tree  is  the  property  of  the  abutting  owner  which  cannot 
be  destroyed  as  a  nuisance  unless  it  hinders  the  free  use  of  the 
highway  by  the  i)ublic,  and  where  it  is  not  an  obstruction  the 
owner  mav  K^cover  damao:es  of  the  authorities  of  a  city  for 
its  wrongful  removal.  In  treating  of  the  power  to  ])reyent 
and  al)ate  nuisances  Judge  Dillon  says:  i'This  authority 
and  its  summary  exercise  may  be  constitutionally  conferred 
on  the  incorporated  place,  and  it  authorizes  its  counsel  to  act 
upon  that  which  comes  within  the  legal  notion  of  a  nuisance, 
but  such  power  conferred  in  general  terms  cannot  betaken 
to  authorize  the  extra  judicial  condemnation  and  destruc- 
tion of  that  as  a  nuisance  wliich  in  its  nature,  situation  or 
use  is  not  such.  *  *  *  j^  j}^  ^  doctrine  not  to  be  toler- 
ated in  this  country  that  a  municipal  cor{)oration  without 
any  general  laws  of  the  city  or  of  the  State  within  which 
a  given  structure  can  be  shown  to  be  a  nuisance,  can,  by 
the  mere  declaration  that  it  is  one,  sul)ject  it  to  removal  by 
any  person  sup[)Osed  to  be  aggrieved  or  even  l)y  the  city 


408  IN  THE  SUPREME  COURT.  [114 


Tate  r.  Gkeen^^horo. 


itself.''  Everett  v.  City  of  Council  Bluffs,  4G  Iowa,  ()(>;  1  Dil- 
lon, sec.  '>74;  Yates  v.  Milwauhee.,  10  Wallace,  498;  State  v. 
Jcrsnj  Ciii/,  2fl  N.  J.  Law,  170;  Cooley  Const.  Lim.,  242,  741, 
note;  State  v.  Mott,  61  Md.,  207;  Ward  v.  Little  Iiocl\  41 
Ark.,  52(j;  Fertilizer  Co.  v.  Jfyde  Park,  70  111.,  634:  How 
tt  B.  Mun.  Corp.,  sec.  252. 

If  the  destruction  of  the  tree  complained  of  is  to  be 
inii)uted  to  the  defendant  it  is  not  contended  that  there  was 
any  other  law  authorizing  the  act  than  the  general  authority 
to  prevent  nuisances.  Whether  a  city  acts  in  such  a  case 
as  this  under  the  general  i)Ower  to  abate  nuisances  or  under 
special  authority  to  remove  obstructions,  the  rule  is  the 
same.  "Power  to  a  city  to  regulate  tlie  use  of  streets  and 
alleys  and  to  prevent  and  remove  obstructions  from  them 
contemplates  the  preservation  of  actual  waj/s  against  nui- 
sances whicli  interfere  tmth  their  accustomed  use,  and  until  thev 
have  become  actually  open  obstructions  thereon,  under  a 
claim  of  title  apparent  on  the  face  of  the  prosecution,  can- 
not be  denlt  with  under  an  ordinance  in  the  municipal  tri* 
]>unnl,  but  the  rights  of  the  pariien  must  be  deteinnined  /«  the 
public  courts.''  2  Dillon,  sec.  680,  p.  809,  and  note;  Jackson 
V.  People,  9  Mich.,  Ill  :  Phifer  v.  Cox,  21  Ohio,  248. 

While  in  the  exercise  of  the  continuing  authority  to  raise 
or  lower  the  grade  of  streets  the  law  requires  of  the  city 
only  good  faith,  care  and  skill,  tlie  arbitrary  destruction  of 
property  or  what  is  equivalent  to  its  confiscation  cannot  be 
justified  on  the  ground  that  the  act  was  done  under  the  honest 
belief  that  it  was  a  lawful  abatement  of  a  nuisance  because 
it  obstructed  the  highway.  If  the  tree  was  property  and 
was  not  planted  in  contem})lation  of  legal  authority  in  the 
city,  ex[>ress  or  imj)lied,  to  cut  it  down  at  will,  but  only  in 
view  of  the  j>ussibility  of  its  destruction  as  a  nuisance,  then 
un(iuesti()nal)ly  the  plaintiff  would  have  the  right  to  have 
any  dis{)ute(l  facts,  such  as  the  question  where  the  tree  was 
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standing,  tried  by  a  jury,  with  instruction  from  the  Court 
as  to  what  constituted  nuisance  such  as  the  city  might 
summarily  abate.  Good  faith  'will  not  {)rotect  an  officer 
who  commits  a  trespass  without  the  color  of  authority  and 
thereby  leave  remediless  one  whose  property  is  destroyed 
without  reason  or  necessity.  Elliott  on  Koads  and  Streets, 
p.  o21. 

An  obstruction  is  dehned  as  ''anything  which,  without 
rea.^onable  necessity,  impedes  the  use  of  the  streets  for  law- 
ful purposes."  Ilorr  ct  Bemis  Mun.  Pol.  Ord.,  sec.  230. 
'*When  adjacent  owners  retain  the  fee  in  the  streets  f//^' 
corporation  has  no  right  to  destroij  the  trees,  unless  they  grow 
within  the  street  or  so  as  to  obstruct  traffic."  Horr  ct  Bemis, 
sec.  229;  Bl'm  v.  Ball,  09  Mass.,  597;  White  v.  GW/m/,  97 
Mass.,  472;  Tortor  v.  Morristoicn,  19  N.  J.  Ecp,  46;  Ci^oss  v. 
Morristowri,  18  N.  J.  Eq.,  313;  Bills  v.  Bellmj,  30  Iowa,  583; 
Everett  v.  Council  Bhiffs,  supra. 

Whether  trees  in  a  public  highway  areapublic  nuisance 
'*is  a  question  of  fact  for  the  jury"  in  all  cases.  Phifer  v. 
Cb.r,  21  Ohio,  248.  If  an  overseer  cuts  down  a  tree  which 
does  not  obstruct  or  interfere  with  the  public  use  of  the 
road  he  is  a  tresj)asser,  and  if  he  does  so  maliciously  is  lia- 
ble to  exemplary  damages.  Winter  v.  Peterson,  4  Zabriskie 
(X.  J.),  524. 

The  case  of  Chase  v.  City,  ()  Am.  R.  and  Corj).  Cases,  1, 
may  appear  upon  first  view  of  it  to  be  in  conflict  with  the 
general  current  of  authority  and  with  the  cases  we  have 
cited,  some  of  wliich  are  collated  in  a  note  appended  to  it; 
but  uj)on  a  closer  examination  it  will  appear  that  the  opin- 
ion rests  upon  the  ground  that  the  commcm  council  are  by 
special  provisions  of  the  charter  to  ''protect  the  streets 
from  any  encroachment  or  injury,"  and  "to  prevent,  pro- 
hibit and  cause  the  removal  of  all  obstructions  in  and  upon 
all  streets  in  said  citv." 
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The  charter  of  the  city  of  (xreensboro  provides  for  con- 
demnation of  property  for  the  purpose  of  changing  or  wid- 
ening the  streets  ah'eady  in  existence  and  laying  out  new 
ones,  but  we  find  no  special  warrant  for  assuming  the 
judicial  function  of  declaring  any  obstruction  in  the 
whole  street  a  nuisance.  If  the  Legislature  had  consti- 
tuted the  Mavor  and  commissioner,  or  the  street  commit- 
tee  selected  by  them,  a  special  court  and  had  emj)ow- 
ered  them  to  remove  obstructions  which,  in  their  judg- 
ment, were  nuisances,  we  would  still  have  been  compelled 
to  meet  the  question  whether  the  Legislature  could  in 
that  indirect  way  clothe  the  officers  of  a  municipality 
with  the  authority  to  destroy  such  private  property  and 
deprive  the  sufferer  of  the  right  to  ''  the  ancient  mode  of 
trial  by  jury"  guaranteed  to  him  *'in  all  controversies 
respecting  property"  by  the  Constitution  (Art.  I,  sec.  1), 
unless  the  trees  had  been  planted  in  contemplation  of  an 
express  power  conferred  upon  the  town  council  to  clear  all 
parts  of  the  streets  of  trees.  This  grave  (|uestion  does  not 
arise  in  this  case  and  the  discussion  of  it  is  therefore  unnec- 
essary. When  the  point  shall  be  properly  presented  it  will 
be  necessary  to  determine  whether  the  Legislature  can  dis- 
pense with  the  right  of  trial  by  jury  in  any  case  involving 
the  title  to  property  when  the  litigant  could  have  claimed 
it  under  the  ancient  common  law. 

It  seems  that  in  the  recent  case  of  (yComior  v.  Telephoiie 
Co.,  Vol.  XIII,  No.  10,  p.  3:)r,  of  Canadian  Law  Times,  the 
api)ellate  Court  of  Nova  Scotia  has  held  that  the  rights  of 
the  abutting  owners  of  the  fee  on  a  street  extended  to  the 
middle  of  the  highway  in  his  front,  and  that  he  had  a  prop- 
ertv  in  ornamental  shade  trees  in  the  street  in  his  front  and 
could  maintain  an  action  against  a  telephone  company  for 
damages  (to  be  assessed,  of  course,  by  a  jury)  for  mutilating 
such  trees. 


N.  C]  FEBRUARY  TERM,  1894.  411 


Tate  v.  Green.sboro. 


Says  La wson  (Vol.  Ill,  Rights  and  Rem.,  p.  17o8):  "Adja- 
cent land  owners  may  lawfully  use  the  space  between  the 
carriage  path  and  sidewalks  for  the  growing  of  trees  for 
ornament  or  use.  Trees  thus  situated  are  in  no  sense 
nuisances,  but  private  property."  But  the  right  of  property 
stands  upon  the  more  substantial  ground  of  inexorable 
reason  since  the  city  does  not  appropriate  the  space  between 
the  sidewalk  and  the  street  fo'*  corporate  purposes,  and  the 
residuary  right  of  the  owner  of  the  fee  empowers  him  to 
use  it. 

Even  where  the  right  is  in  the  dominant  owner  to  extend 
its  actual  dominion  if  it  becoliie  necessarv  no  such  sum- 
mary  destruction  without  reason  is  permitted.  Where  the 
fee  is  condemned  for  a  railwav  for  a  distance  of  one  hun- 
dred  feet  on  either  side  of  the  track,  while  the  corporation 
may  build  an  additional  track  if  recjuisite  for  the  transac- 
tion of  its  business  at  any  time  during  the  period  of  its 
cor{)orate  existence,  or  may  erect  structures  for  corporate 
purposes  upon  the  land  appro[)riate<l,  yet  if  the  adjacent 
owner  plant  and  raise  corn  within  the  limit  of  one  hundred 
feet,  but  not  upon  the  portion  of  the  way  actually  occupied 
by  tlie  company,  the  law  neither  imposes  the  duty  nor  con- 
fers the  power  on  the  latter  to  cut  down  such  corn  as  a 
nuisance  because  it  may  obstruct  the  view  of  an  engineer 
and  prevent  him  from  seeing  cattle  approaching  the  line 
of  railwav.  Ward  v.  Railroatl  lOJ)  N.  C,  358;  Ward  v. 
Railroad,  113  N.  C,  5()6.  On  the  other  hand,  the  corppra- 
tion  maV  in  that  case  remove  trees,  because  that  is  author- 
ized  by  statute,  lest  they  become  a  nuisance  by  falling  upon 
the  track.  But  the  facts  are  found  and  in  our  opinion  the 
tree  was  not  shown  to  be  a  public  nuisance  subject  to  sum- 
niarv  removal  bv  the  citv,  but  was  the  propertv  of  the 
jdaintiff,  for  the  willful  destruction  of  wliich  an  action  for 
damage  lies  against  the  trespassers  and  those  under  whose 
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t  .  -\  iiu\  may  have  acted.  There  was  no  preten.se  of 
.'.t'unaiiou  for  a  public  purpose  or  of  authority  to 
.  ;  :l  was  private  properly,  otlier  than  in  the  mode 
iK'.'ii'd  out  iu  section  60  of  tlie  charter,  upon  a  valuation 
'.)\  (iuee  tVeeholders.  There  was  no  evidence  that  the  tree 
\\a^  unsuuuil  so  as  to  endanwr  the  sAfetv  of  travelers  on 
the  highway,  and  there  was  provision  of  law  in  or  out  of 
the  charter  authorizing  tlie  cutting  down  of  trees  located 
on  the  margin  of  the  sidewalks  or  at  any  point  on  the 
suvets  to  avert  danger  to  the  public.  The  authority  to 
make  improvements  given  in  a  charter,  like  that  to  widen 
the  streets,  was  cou[)led  wilh  the  condition  that  commis- 
sioners should  be  appointed  to  assess  any  damage  that 
might  be  caused  by  the  changes  made. 

In  the  case  at  bar  the  Court  found  as  a  fact  that  the 
trees  did  not  obstruct  the  sidewalk,  and  in  effect  that  thev 
were  not  nuisances,  and  therefore  tliat  there  was  no  author- 
ity for  destroying  them. 

When  such  shade  treees  neither  impede  the  pas.sage  of 
vehicles  nor  unreasonaldv  obstruct  the  sidewalks  the 
municipal  authorities  may  enact  general  ordinances  to  pro- 
tect them  even  against  wanton  injury  or  destruction  by  the 
owner,  but  are  not  empowered  by  orders  or  by-laws  to 
cause  them  to  be  removed  as  nuisances,  when  in  law  and 
in  fact  they  are  not  nuisances.  Ilorr  tfc  Bemiss,  sec.  2.12, 
229;  Mciarthy  v.  Boston,  1;^")  Mass.,  197;  Wood  on  Nui- 
sances, sec.  294.  An  adjacent  owner,  notwithstanding  an 
order  or  ordinance  of  municipal  authorities  authoVizing  it, 
is  entitled  to  recover  damages  for  any  invasion  of  his  intli- 
vidual  rights,  such  as  the  destruction  of  shade  trees  iu  his 
front,  when  they  do  not  interfere  with  the  use  of  the  high- 
way for  any  public  purpose  wliatever.  llorr  &  Bemis,  see. 
7;  i^//.s*.s  V.  BalL  sii.jfra:  Wood,  6^u/>m,  sec.  294;  Elliott  on 
R.  and  S.,  ]>.  hiM),     And  the  destruction  of  shade  and  orna- 
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mental  tree.s,  located  in  a  public  highway  in  front  of  the 
premises  of  the  abutting  owner,  has  been  held  to  be  an 
irrei)arable  injury  to  him,  and  for  that  reason  has  l)een 
enjoined  where  their  removal  was  not  necessary  to  the 
enjoyment  of  the  easement  by  the  j)ublic.  Tuinter  v.  Mor- 
TisiowiK  19  N.  pj.  l^q.,  4() ;  Cross  v.  Morristown,  18  N.  J.  Eq., 
3()-"3;  Bills  V.  Belknap,  36  Iowa,  583.  '*As  owner  of  the 
fee"  (says  Elliott,  sujjra^  ")3G),  ** subject  only  to  the  public 
easement,  the  abutter  (who  owns  the  fee)  has  all  the  ordi- 
nary remedies  of  the  owner  of  a  freehold.  He  mav  main- 
tain  trespass  against  one  who  unlawfully'  cuts  and  carries 
away  the  grass,  trees  or  herbage,  and  even  against  one  who 
stands  upon  the  sidewalk  in  front  of  his  premises  and  uses 
abusive  language  towards  him,  refusing  to  depart."  State 
V.  Davis,  80  N.  C,  351. 

If  the  shade  trees  in  front  of  the  plaintitt"s  house  were 
not  a  nuisance  at  common  law,  nor  so  declared  by  statute, 
no  ordinance  or  proceeding  of  the  municipal  authorities 
or  their  agents  could  justify  their  destruction  in  the  face 
of  the  objection  of  the  plaintiff's  husband.  Miller  x.  Birch, 
i)  Am.  Rep.,  242;  Vates  v.  Milwaukee^  supra;  1  Dillon,  sees. 
374  to  379;  Eieritt  v.  City  of  Council  Bluffs,  40  Iowa,  06; 
Cooley  and  Fertilizer  Co.  v.  Hyde  Park,  supra.  The  three 
oak  trees  cut  down  by  the  street  force,  in  obedience  to  the 
command  of  the  defendant's  street  committee.  King  and 
Scott,  after  securing  the  approval  of  Mendenhall  of  the 
same  committee,  stood  at  the  outer  edge  of  a  sidewalk  eiglit 
feet  wide,  and  within  the  line  of  the  curbing,  and,  being 
directly  in  front  of  the  plaintiff's  dwelling-house,  contrib- 
uted to  the  comfort  of  its  inmates.  The  space  between  the 
trees  and  the  inner  line  of  the  sidewalk  was  not  uniform 
in  width.  It  averaged  eight,  but  was  at  no  point  less 
than  seven  feet  in  width,  and  was  found  l)v  tlie  Court  to 
be  sufficiently  wide  to  afford  ^^  room  for  persons  to  pass  in 
the  usual  manner  without  inconvenience.'' 
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The  Judge  below  found  also  that  **  the  leaves  on  Siiid 
trees  obstructed    the  ravs  of  the  sun  and  so  shaded   the 
street  as  to  cause  it  to  be  and  continue  damp  for  a  portion 
of  the  time."     The  finding  excludes  the  idea  that  the  trees 
were  a  nuisance  in  obstructing  the  sidewalk,  and  the  mere 
fact  that  the  shade  was  so  dense  as  to  cause  occasional  damp- 
ness under  it  is  not  satisfactory  evidence  that  thevso  inter- 
ferred  with   the  use  of  the  street  as  to  constitute  tliem  a 
nuisance.     Bliss  v.  Ball,  supra.     It  is  a  matter  of  common 
observation  that  all  trees  which  subserve  the  purpose  of 
shading  the  ground  prevent  the  eartli,  within  the  line  of 
their  shadows,  from  becoming  dry  so  soon  as  the  surround- 
ing si)ace.     And   the  commissioners  were  not  authorized, 
because  they  had  created  a  stench  by  filling  a  hole  near 
the  trees  with  green  limbs,  to  declare  them  a  nuisance  as 
the  cause  of  the  ofl'ensive  odor,  since  the  Court  finds  that, 
after  removing  them,  the  municii)al  authorities,  by  filling 
the  hole  with  stone,  put  the  street  in  good  condition,  and 
that  this  remedv  could  have  been  effectually  used  without 
molesting  the  trees  at  all.     So  far  from  showing  that  the 
removal  was  demanded  for  the  benefit  or  convenience  of 
the  public,  the  conclusion  of  fact  submitted  by  the  Court 
sustains  the  contention  of  the  plaintiff  that  being  within 
the  curbing  (but  seven  feet  or  more  from  the  fence)  the 
trees  neither  obstructed  the  sidewalk  nor  the  twenty-three 
feet  of  carriage  way;  that  the  hole  could  and  would  have 
been  filled  with  stone  or  earth,  and  that  if  the  dampness 
under  the  dense  foliage  of  the  trees  made  them  a  nuisance 
every  shade  tree  that  subserves  the  purpose  of  planting  it, 
if  it  casts  a  shadow  upon  a  highway,  would   be  liable  to 
destruction  at  the  arbitrary  bidding  of  any  agent  of  a  town 
who  might   be  entrusted    with   the  duty  of  repairing  its 
streets.     Lawson   R.  and   Hem.,  sec.  1033,  p.  17o8.     The 
statutes,  which  in  some  States  protect  such   trees,  are  in 
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affirmance  of  the  principle  that  the  owner  surrenders  to  the 
public  only  such  dominion  over  the  land  as  he  could  not 
exercise  without  interfering  with  the  easement  of  the  pub- 
lic for  use  as  a  highway.  The  admitted  right  of  the  abut- 
ting owner  under  the  common  law  to  the  herbage,  and  to 
sue  or  sometimes  cause  to  be  indicted  and  punished  crimi- 
nally a  forcible  trespass  committed  on  thje  highway  in  his 
front,  is  an  illustration  of  this  well-established  principle. 

It  is  urged,  however,  on  behalf  of  the  city  of  Greens- 
boro that  it  cannot  be  held  answerable  for  the  trespass 
committed  under  the  direction  of  the  defendants  King  and 
Scott,  because  it  appears  that  "no  action  was  taken  or  order 
made  by  the  Board  of  Aldermen  in  respect  to  the  removal 
of  the  trees,  nor  was  any  report  made  by  the  street  com- 
mittee to  the  said  Board  with  regard  to  their  action  in  the 
premises.'' 

It  was  provided  in  section  12,  ch.  1  of  the  city  ordi- 
nances that  a  number  of  committees,  composed  of  four 
aldermen  each,  should  be  appointed  from  the  members  of 
the  Board  to  take  charge  of  certain  departments  of  the 
municipal  government,  and  among  them  was  that  composed 
of  defendants  King  and  Scott  and  Aldermen  Glenn  and 
Mendenhall,  who  by  the  terms  of  the  next  section  w'ere 
entrusted  with  tlie  "control  and  supervision  of  all  matters 
relating  to  the  streets,  sidewalks  and  pumps  of  the  city," 
etc.  This  appointment,  without  any  further  recognition  of 
their  acts,  constituted  King  and  Scott  the  agents  of  the 
city  for  the  supervision  of  the  streets  and  all  that  could  be 
done  for  the  improvement  and  reparation  of  them.  2  Dil- 
lon, 979  (777).  "Towns,  counties,  villages  and  cities  must 
respond  for  such  torts  of  their  officers,  agents  and  servants 
as  have  been  suffered  or  committed  by  corporate  authority." 
Cooley  on  Torts,  p.  122.  As  agents  the  relation  of  the 
members  of  the  committee  to  the  town  w-as  legally  the 
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same  as  that  of  any  servant  to  his  master,  and  the  respon- 
sibility of  the  municipality  as  sujjerior  is  likewise  governed 
by  the  rales  ai)plicable  to  such  relation. 

Where  a  tres{)ass  is  committed  in  the  course  of  the  employ- 
ment of  an  agent  or  a  servant  and  is  intended  and  believed 
by  the  trespasser  to  operate  for  the  benefit  of  his  superior, 
though  it  may  be  willful  such  superior  is  none  the  less 
answerable  for  damages.  1  Shearman  &  Redfield  on  Neg., 
sec.  151;  Cooley  on  Torts,  p.  o3() ;  4  Am.  &  Eng.  Enc,  pj). 
252,  25;3,  note  1;  Johnston  v.  Barber,  5  Oilman  (111.),  425; 
Liinpas  v.  Omnibus  Co.,  5  11.  &  C.  Hep.  (Exc),  520.  **If  in 
exercising  its  power  to  open  or  improve  streets  or  to  make 
drains  or  sewers  the  agents  or  officers  of  a  municipal  cor- 
poration, under  its  authority  or  direction,  commit  a  tres- 
])ass  or  take  j)ossession  of  private  property  without  comply- 
ing with  the  charter  or  statute,  the  corporation  is  liable  in 
damages  therefor.  In  such  cases  also  an  action  will  lie 
against  a  city  corporation  by  the  owner  of  land  through 
which  its  agents  have  unlawfully  made  a  sewer,  or  for  trees 
destroved  and  injuries  done  bv  them."  2  Dillon,  see.  974 
(772).  "Where  the  working  and  re[)air  of  streets  is  treated 
(as  in  North  Carolina)  as  a  municipal  duty,  and  the  officer 
in  charge  as  a  corporate  in  distinction  from  an  independ- 
ent public  officer,  or  where  the  injury  was  negligently 
caused  by  such  officer  in  the  process  of  executing  ui)on  the 
streets  an  authorized  corporate  improvement  or  work  for 
them^  the  doctrine  of  res2)0fideaf  superior  would  apjdy." 
2  Dillon,  sees.  1)79  (777),  980  (778)  and  983  (4th  Ed.).  If, 
then,  the  city  was  acting  through  the  members  of  the  com- 
mittee as  its  agents,  it  was  in  the  exercise  of  its  ministerial 
or  corj)orate  as  distinguished  from  its  judicial,  legislative 
or  discretionary  duties,  and  was  therefore  answerable  as 
superior  for  such  acts  done  in  the  course  of  their  emidoyment 
as  were  manifestly  intended  to  enure  to  the  benefit  of  the 
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corporation.  Moffitt  v.  Ashaille,  103  N.  C,  237;  Cooley  on 
Torts,  p.  619 ;  Ibid,,  122.  The  implication  from  the  finding 
of  the  Co\irt  (if  that  was  necessary)  is  that  the  committee 
'^concurrea' >;i  the  conclusion  that  the  trees  should  be 
removed"  in  order  to  improve  the  street,  and  that  King 
and  Scott,  as  aldermen,  intended  to  benefit  the  corporation 
when  thev  directed  the  street  force  to  do  the  work.  Thev 
then  sustained. the  same  relation  to  the  municipality,  that 
a  conductor  or  other  agent  bears  to  a  ([uasi-public  corpora- 
tion, such  as  a  railroad  or  street-car  company,  and  it  is 
well  settled  by  numberle.ss  eases  that,  though  the  agent  or 
servant  of  such  corporations  may  willfully  commit  a  tres- 
pass in  the  couree  of  his  employment,  yet  if  the  act  is  done 
with  the  belief  that  it  will  benefit  the  principal  or  master 
and  the  intention  to  advance  its  interest,  the  principle  of 
respondeat  superior  applies.  Moore  v.  Railroad^  4  Gray 
(Mass.),  465;  Shea  v.  Sixth  Avenn£  Co.,  62  N.  Y.,  180;  Sey- 
mour V.  Greenwood,  6  H.  &  N.  (Ex.),  359;  1  Shear  &  Red., 
sec.  150;  Cooley  on  Torts,  pp.  533  to  537;  Simpson  v.  Om- 
nibus  Co.,  supra;  PoUok  on  Torts,  p.  15. 

But  not  only  is  the  corporation  responsible  for  acts  done 
Hy  its  agents  in  the  execution  of  the  duties  assigned  to 
them,  but  a  joint  action  for  the  tort  will  lie  against  the 
company  and  tlie  servant.  Heivett  v.  Swift,  3  Allen,  420; 
Johnston  V.  Barber,  supra;  Wright  v.  Wilcox,  19  Wendell,  343. 

The  lawis  founded  upon  the  highest  conccptionsof  natural 
justice.  It  is  impracticable  for  a  Mayor  and  Board  of  Com- 
missioners to  move  in  a  bodv  along  everv  street  of  a  citv 
and  sit  in  judgment  upon  the  proposed  removal  of  a  tree. 
A  city  must  work  tlirough  agents  constituted  by  its  govern- 
ing authorities,  and  when  an  agency  is  entrusted  to  a  street 
committee  there  is  no  principle  of  law,  reason  or  justice 
that  will  relieve  the  municipality  of  liability  for  their  torts 
when  engaged  in  the  business  entrusted  to  it,  because  the 
27 
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committee  did  not  desist  on  an  obieetion  to  the  removal  of  the 
tree,  stop  the  street  force  from  work  and  call  a  meeting  of  the 
councilto  authorizeor  ratify  the  act.  Thetown  when  engaged 
in  the  improvement  of  its  streets  or  in  the  performance  of 
any  act  intended  for  the  benefit  of  the  municipality  is  liable 
both  for  the  negligence  and  willful  torts  of  its  agents,  just 
as  when  an  officer  or  servant  of  a  quasi-public  corporation 
commits  little  overt  acts  or  negligently  omits  to  discharge 
his  duty  he  subjects  the  company  that  he  represents  to 
liability  for  consequent  injury.  Moffitt  v.  Ash^lle,  supra; 
Cooley  on  Torts,  p.  619.  If  a  director  of  a  railroad  com- 
pany were  api)ointed  to  act  as  conductor  the  company 
could  not  escape  liability  for  removing  a  passenger  on  the 
ground  that  by  disorderly  conduct  he  had  been  guilty  of 
nuisance  when,  in  fact,  his  acts  did  not  justifj^  the  conduc- 
tor in  ejecting  him.  The  committee  were  not  the  less 
agents  of  the  town  council  because  they  were  selected  from 
the  body  itself.  It  is  a  well-known  fact  that  the  governing 
authorities  of  our  towns  usuallv,  if  not  universallv,  entrust 
the  management  of  improvements,  not  involving  the  con- 
demnation of  private  property,  to  committees  selected  from 
their  own  bodies.  To  absolve  the  towns  from  liabilitv  for 
a  trespass  committed  by  such  agents  or  under  their  direc- 
tion for  the  benefit  of  the  corporation,  when  in  many  cases 
such  committeemen  are  irresponsible  primarily,  would  be 
to  countenance  oppression  and  in  some  instances  what 
would  be  equivalent  to  confiscation. 

An  ordinance  provided  that  the  street  committee  *' shall 
have  control  and  supervision  of  all  matters  relating  to 
streets,  sidewalks  and  pumps,  and  shall  determine  the 
amount  of  labor  and  material  to  be  used  *  *  *  and 
shall  report  to  the  board  from  time  to  time  and  perform 
the  duties  imposed  upon  them  by  the  Board  of  Aldermen." 
Would  the  ordinary  regulation  that  conductors  shouhl 
report  to  the  president  of  the  company  or  superintendent 
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the  fact  that  he  had  ejected  a  passenger  excuse  the '  com- 
pany from  responsibility  for  injury  caused  by  a  wrongful 
expulsion?  When  acting  for  its  own  benefit  a  municipality 
stands  qpon  precisely  the  same  footing  as  to  liability  for  the 
acts  of  its  agents  as  does  a  quasi-public  corporation.  See 
Moffitt  V.  Asheville,  siipra^  and  authorities  cited.  Suppose 
such  a  corporation  should  by  means  of  a  by-law  declare 
the  conductor,  engineer,  baggage-master  and  flagman  a 
committee  to  have  control  of  the  question  of  ejecting 
drunken  or  disorderly  passengers  or  such  as  failed  to 
secure  tickets  or  pay  fare,  would  the  corporation  be  allowed 
to  evade  liability  for  the  wrongful,  willful  and  violent 
expulsion  of  a  passenger  by  the  conductor  and  baggage- 
man after  consulting  the  flagman,  because  the  engineer  did 
not  approve  the  act  till  it  was  communicated?  Cooley  on 
Torts,  p.  589.  To  apply  the  same  principle  to  such  agen- 
cies as  govern  in  questions  of  the  right  of  the  directors  of 
private  corporations  to  bind  their  companies  would  be  the 
entering  wedge  to  the  destruction  of  all  corporate  liability 
for  the  torts  of  agents  and  servants.  Means  would  be  found 
by  ingenious  regulations  to  leave  the  public  at  the  mercy 
or  caprice  of  irresponsible  and  reckless  agents  and  servants 
were  the  possibility  of  putting  the  corporation  behind  such 
bulwarks  once  suggested.  The  right  to  trial  by  jury  is 
none  the  less  a  constitutional  right  because  juries  are  some- 
times misled  by  prejudice.  The  corrective  for  such  an  evil, 
if  it  exists,  is  the  enactment  of  statutes  requiring  greater 
care  in  their  selection,  not  judicial  legislation  restricting 
the  operation  of  the  original  law.  Says  Judge  Cooley,  in 
his  work  on  Torts,  p.  122:  "Towns,  counties,  villages  and 
cities  must  respond  for  such  torts  of  their  officers,  agents 
and  servants  as  have  been  committed  or  suffered  by  cor- 
porate authorities."  *'  It  is  not  merely  for  the  wrongful  act 
that  the  agent  or  servant  is  directed  to  do,  but  the  wrong- 
ful act  he  is  suflFered  to  do,  that  the  city  is  responsible." 
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Ibid.,  p.  534.  It  was  the  duty  of  the  cit}'  to  see  that  its 
agents  were  attentive  and  prudent,  and  so  eonducted  its 
business  as  not  needlessly  to  injure  others,  (bmmimonen 
V.  Nicholas,  10  Met.,  2/)9.  The  law  presumes  tliat  the  city 
looks  after  its  street  force,  and  the  fact  that  it  was  engaged 
two  or  three  days  after  the  order  was  given  bv  Scott  and 
King  in  removing  the  trees  is  evidence  that  the  Mayor 
and  commissioners  knowingly  suffered  the  removal  to  be 
made.  They  knew  or  ought  to  have  known  what  these 
paid  laborers  were  doing. 

I  think,  therefore,  that  there  was  error  in  the  ruling  of 
the  C'Ourt  below  that  tlie  action  could  not  be  maintained 
either  against  the  citv  or  the  two  aldermen  in  their  indi- 
vidua  1  capacity.  The  two  aldermen  were  guilty  of  a  will- 
ful trespass,  for  which  the  corporation  became  liable,  because 
it  was  committed  in  the  attempt  to  discharge  their  duty  to 
the  corporation  as  agents  named  in  the  ordinance  and  with 
the  intent  to  improve  its  streets.  The  act  being  willful,  the 
agents  were  not  relieved  of  responsibility  because  the  prin- 
cipals were  made  answerable.  The  committee  were  not  a 
corporation,  but  were  the  authorized  agents  of  the  town, 
and  it  was  not  essential  that  thev  should  meet  like  stock- 
holders  at  an  appointed  time  or  place.  The  (question  is  not 
whether  they  could  bind  a  nmnicipality  by  a  contract,  but 
whether,  as  its  serv^ants  acting  within  the  line  of  duty  pre- 
scribed for  tliem,  thev  could  make  the  citv  a  joint  tort  feasor 
with  them.  It  was  sufficient,  I  think,  that  a  majority  agreed 
ui)on  a  certain  course  of  conduct  and  their  purpose  was 
carried  out  by  the  laborers  at  the  bidding  of  two  of  the 
number,  and  they  were  not  acting  in  strict  conformity  (as 
stockholders)  to  the  terms  of  a  charter,  but  were  agents 
carrying  out  a  common  j)urpose  to  cause  a  trespass  to  be 
committed. 

MaoRae,  J.:  I  concur  in  the  above  dissenting  opinion. 
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ALLISON  &  ADDISON  v.  W.  J.  MADDREY  et  al. 
WALTON  &  WIIANN  v.  \V.  J.  MADDREY  et  al. 

« 

IVml — Practice — Judgment — Order  of  Arrest — Stay  of  Execu- 
tion. 

Although  not  altogether  orderly,  yet  it  is  not  error  to  render  judgment 
on  the  debt  claimed  in  the  main  action  before  the  trial  of  issues 
raised  in  proceedings  ancillary  thereto. 

Civil  action,  heard  at  December,  1893,  Special  Term  of 
Northampton  Superior  Court,  before  Whitalcer,  J.,  upon 
exceptions  to  a  referee^s  report.  There  had  been  an  order 
of  arrest  issued  and  served  in  proceedings  ancillary  to  the 
main  action,  and  at  said  term  the  defendants  asked  to  have 
their  motion  to  vacate  the  order  of  arrest  continued,  which 
was  allowed,  though  judgment  on  the  money  demand  was 
rendered  for  the  plaintiffs.  From  so  much  of  the  judgment 
as  directed  a  stay  of  execution  against  the  persons  of  the 
defendants  the  plaintiffs  appealed. 

Mr.  R.  B.  Peebles,  for  plaintiffs  (appellants). 

Messrs.  W.  H.  Day  and  R.  0.  Burton,  for  defendants. 

Per  Curiam:  While  it  would,  perhaps,  have  been  more 
orderly  to  have  post{)oned  the  entry  of  judgment  for  the 
debt  until  after  the  trial  of  the  issues  raised  in  the  ancil- 
lary proceedings,  we  perceive  that  his  Honor  was  so  happy 
in  his  ruling  as  to  do  what  the  plaintiffs  asked  and  at  the 
same  time  fully  protect  the  rights  of  the  defendants. 

No  Error. 


422  IN  THE  SUPREME  COURT.  [114 


CoX    V.    B ROWER. 


J.  S.  COX,  Administrator,  v.  R.  A.  BROWER  et  al.,  Executors  of 

Susannah  Carr. 

Presumption  of  Payment  of  Lerjadcs — Non-residents, 

1.  Where  twenty  years  have  elapsed  lx»tween  the  time  when  suit  might 

have  been  instituted  for  the  recovery  of  legacies  and  the  actual 
date  of  suit  tlie  law  will,  for  the  sake  of  repose  and  to  discourage 
stale  claims,  raise  a  prosumj)tion  that  the  legacies  have  l)een  paid 
or  satisfied,  or  that  the  claim  therefor  has  been  abandoned. 

2.  Such  presumption  would  not  be  rebutted  although  it  should  be  shown 

that  the  interval  between  the  death  of  the  legatee  and  the  appoint- 
ment of  an  administrator  had  been  sufficient  to  reduce  the  period 
during  which  there  was  a  j^erson  to  bring  action  to  less  than 
twentv  vears. 

3.  The  fact  that  a  legatee  was  at  the  time  of  the  death  of  the  testator  a 

non-resident  of  the  State  will  not  excuse  his  l^iches  and  delay  in 
bringing  suit,  since  he  had  the  right  to  sue  and  the  Courts  were 
at  all  times  open  to  non-residents  as  well  as  residents  of  the  State. 

This  ArTiox  was  begun  3()th  January,  1892,  by  the  plain- 
tiff as  administrator  of  four  deceased  legatees  under  the 
will  of  Susannah  Carr,  deceased,  against  the  executors  of 
the  deceased  executor  of  said  will  for  an  account,  and  to 
recover  the  legacies,  and  tried  at  the  Special  Term,  189:^, 
of  the  Superior  Court  of  Randolpji,  before  Boykin,  J. 

The  evidence  was  that  the  will  of  Susan nali  Carr  was 
proven  at  the  August  Term,  1859,  of  Randolph  County 
Court,  and  that  Alfred  Brower,  the  executor  named  therein, 
filed  inventory  of  the  estate  at  the  November  Term  of  said 
('Ourt  following,  as  was  also  report  of  sale  made  30th 
August,  1859;  that  the  legatees  were  non-residents  of  this 
State  l)efore  and  at  the  date  of  the  death  of  Susannah  Carr. 

Alfred  Brower,  executor  of  Susannah  Carr,  died  in  1887. 

The  i)laintiff  brought  a  special  proceeding  before  the 
Clerk  against  the  defendants  for  the  same  cause  of  action 
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and  for  same  relief  on  April  13,  1891,  which  was  dis- 
missed sometime  between  Fall  Term,  1891,  and  Spring 
Term,  1892,  for  want  of  prosecution  bond. 

The  plaintiff  qualified  as  administrator  of  deceased  lega- 
tees September  2,  1889. 

His  Honor  held  that  the  action  was  barred  by  lapse  of 
time,  and  instructed  the  jury  so  to  answer  the  issue  sub- 
mitted. The  plaintiff  excepted.  The  jury  answered  as 
instructed,  and  there  was  judgment  for  defendants,  from 
which  plaintiff  appealed. 

Mr.  J.  T.  Morehead,  for  plaintiff  (appellant). 
Memrs'Shaw  &  Scales  and  Robhinii  dk  Long,  for  defendants. 

BuRWELL,  J.:  It  seems  to  have  been  conceded  that  more 
than  twenty  years  elapsed  between  the  date  when  the  intes- 
tates of  plaintiff,  legatees  under  the  will  of  Susannah  Carr, 
might  have  maintained  suits  to  recover  their  legacies  and 
the  date  when  suit  was  brought  bj-  the  plaintiff  for  that 
purpose.  This  being  true,  the  law,  for  the  sake  of  repose 
and  to  discourage  "stale  claims,"  raises  a  presumption  that 
these  legacies  have  been  paid,  or  the  claim  therefor  satisfied 
in  some  way,  or  that  it  was  abandoned.  Wilkersoa  v  Dunn, 
7  Jones,  125.  Mr.  Lawson,  in  his  work  on  Presumptive 
Evidence,  lays  down  the  following  rule:  "No.  71.  Inde- 
pendently of  a  statute  of  limitation,  or  in  the  absence  of 
cue,  after  a  lapse  of  twenty  years,  the  law  raises  a  presump- 
tion of  the  payment  of  bonds,  mortgages,  lefjacics,  taxes, 
judgments,  the  due  execution  of  a  trust  and  the  perform- 
ance of  a  covenant";  and  he  quotes  from  Foulk  v.  Broivn, 
2  Watts,  216,  this  approval  of  it:  "The  rule  of  presump- 
tion, when  traced  to  its  foundation,  is  a  rule  of  convenience 
and  policy,  the  result  of  a  necessary  regard  to  tlie  peace  and 
security  of  society.     No  person  ought  to  be  permitted  to  lie 
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by  whilst  transactions  can  be  fairly  investigated  and  justly 
determined  until  time  has  involved  them  in  uncertainty 
and  obscurity,  and  then  ask  for  an  inquiry.  Justice  can- 
not be  satisfactorily  done  when  parties  and  witnesses  are  dead, 
vouchers  lost  or  thrown  aw«y,  and  a  new  generation  has 
appeared  on  the  stage  of  life,  unaccjuainted  with  the  affairs 
of  a  past  age,  and  often  regardless  of  them.  Papers  which 
our  predecessors  have  carefully  preserved  are  often  thrown 
aside  or  scattered  as  useless  by  their  successors.  It  has 
been  truly  said  that  if  families  were  compelled  to  preserve 
them  they  would  accumulate  to  a  burdensome  extent. 
Hence  statutes  of  limitation  have  been  enacted  in  all  civ- 
ilized communities,  and  in  cases  not  within  them*  prescrip- 
tion or  presumption  is  called  in  as  an  indispensable  auxili- 
ary to  the  administration  of  justice.''  This  presumption, 
standing  alone,  is  conclusive  in  the  law,  and  is  so  to  be 
declared  by  the  Court,  and  not  to  be  left  to  the  jury  to 
determine  its  effect.  Graut  \.  Burgwyn,  84  N.  C.,  oGO; 
Aldonv.  HawL'ins^  lOo  N.  C,  3;  Buchanan  v.  Ron  land,  b 
N.  J.  Law,  721 ;  Rowland  v.  Windleij,  SCy  N.  C,  ;]6.  But 
the  plaintiff  had  tlie  right  to  rebut  this  presumption  if  he 
could  **  by  showing  (at  any  time  during  the  period  which 
creates  the  presumpticm)  an  acknowledgment  of  the  debt 
by  the  debtor,  or  a  payment  of  part  of  it,  or  a  known  or 
notorious  insolvency  or  incapacity  of  the  debtor,  or  by 
evidence  of  the  relation,  situation  or  intention  of  the  par- 
ties, or  by  other  circumstances  explanatory  of  the  delay.'* 
Lawson,  supra,  rule  74.  Whether  the  presumption  has 
been  rebutted  is  a  question  of  law,  the  facts  being  ascer- 
tained, and  the  (*ourt  must  determine  that  ([uestion  and 
not  leave  it  to  the  discretion  of  the  jury.  Grant  v.  Burgivifu 
and  Rowland  v.  Windlcy,  supra.  His  Honor  properly  held 
that  tlie  facts  upon  which  the  plaintiff  relied  to  establish 
his  rebuttal  were  not  sufficient  in.  law. 
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No  importance  whatever  is  to  be  attached  to  the  fact  that 
the  legatees  were  non-residents  of  this  State  at  the  date  of  the 
death  of  the  testatrix.  The  Courts  here  were  open  to  them  as 
to  residents.  They  had  the  right  to  sue  if  what  was  due  to 
them  was  not  paid.  Having  the  opportunity  and  the 
capacity  so  to  do,  it  is  presumed  that  they  would  have 
exercised  that  right  if  their  claims  had  not  been  satisfied. 
The  same  reasons  that  make  it  expedient  to  enforce  this 
presumption  against  residents  of  the  State  prove  that  it 
would  be  inexpedient  to  make  an  exception  in  favor  of 
non-residents. 

The  record  does  not  show  when  the  legatees,  the  plain- 
tiff ^s  intestates,  died.  Assuming  that  they  were  alive  wlien 
the  legacies  became  due,  the  plaintiff  having  introduced 
no  evidence  to  show  that  thev  were  not,  we  must  hold  that 
the  presumption  would  not  be  rebutted,  though  it  had  been 
shown  that  the  interval  between  the  death  and  the  appoint- 
ment of  an  administrator  had  been  sufficient  to  reduce  the 
period  during  which  there  was  a  person  to  bring  an  action 
to  less  than  twentv  vears.     Hall  v.  Gibbs,  87  N.  C,  4. 

No  Error. 


C.  H.  McKENZIE  AND  WIFE  v.  JULIAN  E.  SUMNER. 

Will — Devise — Trmt — Imstee — Dry  or  Naked  Trust. 

1.  A  devise  of  real  and  pei*sonal  estate  to  J.  in  trust  for  E.  (a  married 

woman),  with  no  limitations  over  and  no  duties  to  be  performed 
by  the  trustee,  is  a  dry,  naked  or  passive  trust  and  vests  the  legal 
title  in  the  property  to  E.  under  the  statute  of  uses. 

2.  In  such  case  E.  is  entitled  to  have  the  personal  property  conveyed  and 

delivered  to  her  and  the  trust  therein  terminated. 
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Civil  action,  tried  before  Battle^  J.,  at  February  Term, 
1894,  of  Rowan  Superior  Court. 

Thomas  J.  Sumner  devised  to  the  defendant,  Julian  E. 
Sumner,  in  trust  for  plaintiflF  one  undivided  third  part  of 
the  land  upon  which  he  resided  in  Rowan  county,  to  have 
and  to  hold  to  her  and  her  heirs  forever ;  and  also  bequeathed 
stock  in  the  Charleston  (S.  C.)  Mining  and  Manufacturing 
Company  of  the  value  of  $7,500  to  said  defendant  "  in 
trust  for  my  sister,  Ellen  S.  McKenzie."  The  feim  plaintiff 
in  her  complaint  alleged  that  the  trust  so  created  was  a 
naked,  dry  or  passive  trust  and  insisted  that  she  was  enti- 
tled to  a  transfer  of  the  property  to  her. 

The  defendant  denie'd  the  conclusions  of  law  as  to  such 
trust. 

His  Honor,  upon  agreement  of  the  parties,  found  the 
facts  as  follows : 

**  1.  That  plaintiff  Ellen  S.  McKenzie  is  the  wife  of  C.  H. 
McKenzie,  who  was  insolvent  at  the  date  of  the  will,  and 
has  been  ever  since;  that  the  said  plaintiff  Ellen  S.  McKen- 
zie, at  the  time  of  tJie  making  of -the  will  of  Thomas  J. 
Sumner,  deceased,  was  and  now  is  possessed  of  a  large  and 
valuable  separate  estate. 

*'  2.  That  there  was  no  agreement  between  plaintiff  and 
the  defendant  that  he  should  retain  five  per  cent,  commis- 
sions upon  the  dividends  he  collected  upon  the  stock  which 
he  held  as  trustee  for  the  said  Ellen  S.  McKenzie  under 
the  said  will. 

"  »^.  That  the  executors  of  Thomas  J.  Sumner  filed  a  final 
settlement  of  his  estate  on  the  »Ust  day  of  March,  1893, 
showing  a  balance  in  their  hands  of  $9,574.63,  and  in  said 
settlement  they  were  allowed  full  commissions,  amounting 
to  some  $1,100,  and  that  on  the  18th  day  of  July,  1893, 
they  filed  what  is  called  a  supplemental  final  settlement, 
in  which  said  executors  charged  two  and  oile-half  percent. 
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commissions  on  ninety  (90)  shares  of  the  stock  which  was 
bequeathed  in  the  will  of  their  said  testator  to  the  defend- 
ant in  trust  for  the  different  persons  named  therein,  which 
was  not  audited  and  approved  by  the  Clerk/' 

Upon  these  facts,  and  the  facts  not  denied  in  the  plead- 
ings, his  Honor  held,  as  the  right  of  the  feme  plaintiff*  to 
the  property  bequeathed  in  said  will  to  the  defendant  in 
trust  for  her  is  absolute,  there  being  no  ulterior  limitation 
and  no  continuing  duty  to  be  performed  by  said  trustee^ 
and  no  provision  in  the  said  will  for  him  to  exercise  acts 
of  government  over  said  property,  she  having  the  entire 
beneficial  interest,  both  in  the  income  of  the  property  and 
in  the  property  itself,  that  the  property  devised  and  be- 
queathed to  defendant,  in  trust  for  her,  is  but  a  naked,  dry 
or  passive  trust;  that  she  is  entitled  to  a  decree  to  have 
the  legal  estate  in  said  property  conveyed  to  her  and  the 
trust  terminated.  His  Honor  refused  to  allow  two  and 
one-half  (2i)  per  cent,  commissions  claimed  by  the  defend- 
ant upon  the  stock  bequeathed  to  plaintiff",  and  also  refused 
to  sanction  the  charge  of  five  per  cent,  commissions  for 
simply  collecting  and  i)aying  over  the  dividends  upon  said 
stock,  but  did  allow  two  and  one-half  (2J)  per  cent,  com- 
missions on  the  said  dividends,  and  gave  judgment  accord- 
ingly, and  defendant  appealed. 

Mr.  Lee  S.  OvonnaUy  for  plaintiff*. 

Messrs.  T.  F.  Kluttz  and  Craige  S:  Clement,  for  defendant 
(appellant). 

Shp:pherd,  C.  J.:  As  to  the  real  estate  devised  to  the 
defendant  for  tlie  benefit  of  the  plaintiff*,  there  is  no  reason 
why  the  legal  title  is  not  vested  in  the  plaintiff'  by  the  stat- 
ute of  uses,  as  the  land  is  not  eonveved  to  her  *'sole  and 
separate  use"  (see  authorities  collected  in  Malone  on  Iveal 
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Prop.  Trials,  544),  nor  is  the  trustee  charged  in  any  manner 
whatever  with  any  special  duties  in  respect  to  the  same. 
The  case  does  not  fall  within  either  of  the  three  well-known 
exceptions  to  the  operation  of  the  statute,  and  it  would 
seem  clear  that  the  legal  estate  is  executed  in  the  ])laintiff. 
1  Perry  Trusts,  298,  and  the  numerous  authorities  cited  in 
the  note.  The  statute,  however,  does  not  apply  to  personal 
property,  such  as  notes  and  bank  stock,  and  the  legal  title 
remains  in  the  trustee  until  it  is  in  some  way  transferred 
to  the  eciuitable  owner.  Is  there  any  reason  why  the 
Court,  exercising  its  equitable  jurisdiction,  should  not  have 
directed  the  assignment  of  the  legal  title  in  this  instance? 
We  can  see  none.  The  plaintiff  being  the  absolute  equita- 
ble owner,  there  are  no  ulterior  limitations  to  be  protected, 
and  under  the  terms  of  the  will  the  trustee  has  nothing 
l)ut  a  bare,  naked  legal  estate  unaccompanied,  as  we  have 
remarked,  with  a  single  specified  duty.  As  the  plaintiff's 
separate  estate  is  fully  protected  against  the  interference  of 
her  husban<l  by  the  provisions  of  tlie  Constitution,  and  as 
the  trustee  has  no  power  to  withhold  from  her  either  the 
property  or  its  income,  we  are  unable  to  see  why  the  legal 
title  should  remain  in  him,  unless  it  be  to  enable  him  to 
charge  the  five  per  cent,  commissions  which  he  claims  for 
*'simpiy  collecting  and  paying  over  the  dividends  u[)on.the 
stock." 

We  do  not  deem  it  necessary  to  enter  into  an  elaborate 
discussion  of  the  subject,  but  will  simply  refer  to  the  fol- 
lowing authorities,  which,  althougli  perhaps  not  exactly  in 
point,  fully  sustain,  upon  principle,  the  ruling  of  his  Honor: 
Tnnxnge  v.  Greeny  2  Jones'  Ecp,  6:$;  Battle  v.  Petway,  •">  Ired., 
o7() ;  JnAper  v.  Maxwell,  1  Dev.  Eq.,  361. 

We  will  add  the  following  extract  from  Lewin  on  Trusts, 
18:  "The  simple  trust  is  where  property  is  vested  in  one 
I)ers()n  upon  trust  for  another,  and  the  nature  of  the  trust. 


N.  C]  FEBRUARY  TERM,  1894.  429 


Faison  r.  Hardy. 


not  being  prescribed  by  the  settler  (and  such  is  the  case 
here),  is  left  to  the  construction  of  law.  In  this  case  the 
cestui  que  trust  has  jus  hahendi,  or  the  right  to  be  put  into 
actual  possession  of  the  property,  and  jus  disponendi^  or  the 
right  to  call  upon  the  trustee  to  execute  conveyances  of  the 
legal  estate  as  the  cestui  que  trust  directs."  This  is  so  clearly 
a  simple  trust  that  under  our  decisions  the  property,  prior 
to  the  present  Constitution,  would  have  belonged  to  the 
husband.  Ashcraft  v.  Little,  4  Ired.  Eq.,  236;  Ileartman  v. 
//a/Z,  3  Ired.  Eci.,'414. 

We  have  examined  the  authorities  cited  bv  the  intelli- 
gent  counsel  for  the  appellant,  but  they  do  not  satisfy  us 
that  the  judgment  below  was  erroneous.  The  judgment  in 
all  respects  is  Affirmed. 


F.  S.  FALSON  V.  C.  HARDY,  Trustee,  et  al. 
Jurisdiction — Removal  of  Causes — Separable  (ontroversy. 

1.  Where  the  object  of  an  action  is  to  set  up  a  parol  trust  in  favor  of  the 

plaintiff  and  to  declare  him  tl^e  equitable  owner  of  the  interest  of 
the  trustors  in  a  deed  of  trust  and  to  have  an  account  stated  of 
the  indebtedness  secured  bv  the  deed  of  trust  to  the  end  that  he 
may  pay  the  same  and  obtain  a  fee-simple  title  to  the  property 
and  to  enjoin  a  sale  under  the  deed,  the  plaintiff  and  trustors 
being  citizens  of  North  Carolina  and  the  trustee  and  creditors 
Ijeing  citizens  of  Virginia,  the  case  is  one  where  the  matters  in 
controversy  are  not  separable,  inasmuch  as  the  issues  as  to  the 
])arol  trust  must  be  tried  in  the  Courts  of  this  State  and  the  neces- 
sity for  an  account  cannot  be  determined  until  the  trial  of  those 
issues. 

2.  In  such  case  the  fact  that  the  North  Carolina  defendants  have  not 

filed  an  answer  is  immaterial. 
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Petition  of  defendants  to  rehear  the  case  decided  at  this 
Term  (114  N.  C,  58)  upon  the  ground  that  the  Court  over- 
looked the  exception  to  the  refusal  of  the  Judge  below  to 
remove  the  cause  to  the  Federal  Court  upon  the  motion  of 
the  defendants,  Hardy,  trustee,  and  Grandy  &  Sons. 

At  Chambers  in  Halifax  countv,  Mav  25,  1893,  before 
Hoke^  J.,  tlie  defendants  (irandy  &  Sons,  of  Norfolk,  Va., 
the  creditors  secured  by  the  deed  of  trust,  filed  a  petition 
as  follows: 

''  Your  petitioners,  Caldwell  Hardy,  trustee,  C.  W.  Grandy 
and  Albert  H.  Grandy,  partners  in  trade  under  the  name 
and  style  of  C.  W.  Grandy  &  Sons,  respectfully  show  to 
this  honorable  Court  that  the  matter  and  amount  in  dis- 
pute in  the  above  entitled  suit  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  two  thousand  dollars,  and  that  they 
are  defendants  in  said  suit. 

*'  That  there  is  a  controversy  in  said  suit  between  citizens 
of  different  States,  and  that  your  petitioners  were  at  the 
time  of  the  commencement  of  this  suit  and  still  are  citi- 
zens  of  the  State  of  Virginia,  and  that  the  plaintiff,  F.  S. 
Faison,  and  the  defendants  Rosalina  Faison,  widow,  and 
Rosalina  Faison,  daughter  of  J.  W.  Faison,  deceased, 
Pauline  Faison,  Mary  Faison,  Annie  Faison  and  Herod 
Faison,  and  John  E.  Vann,*  administrator  of  John  W. 
Faison,  were  then  and  are  still  citizens  of  the  State  of 
North  Carolina. 

''That  there  can  be  a  fin^l  determination  of  the  contro- 
versy in  said  suit,  so  far  as  concerns  your  petitioners,  with- 
out the  presence  of  the  other  defendants  as  parties  in  the 
cause. 

''That  the  substantial  controversy  in  said  suit  is  between 
the  plaintiff  and  your  petitioners. 

"That  said  suit  was  brought  to  restrain  and  enjoin  your 
petitioner,   Caldwell   Hardy,   from   making  a  sale  of  real 
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estate  in  Northampton  county  by  virtue  of  power  of  sale 
in  a  deed  of  trust  executed  to  him  bv  John  W.  Faison  and 
wife  to  secure  a  note  of  ten  thousand  dollars,  now  held  bv 
C.  W.  Grandy  &  Sons,  all  of  which  is  described  in  the  pro- 
ceedings in  said  suit. 

''Your  petitioners  further  state  that  in  said  suit  above 
mentioned  there  is  a  controversy  which  is  wholly  between 
citizens  of  different  States,  and  w^hich  can  be  fully  deter- 
mined as  between  them,  to-wit,  a  controversv  between  vour 
petitioners  and  the  plaintiff  therein,  F.  S.  Faison. 

"And  your  petitioners  offer  herewith  a  bond,  with  good 
and  sufficient  surety,  for  their  entering  in  said  Circuit 
Court  of  the  United  States,  on  the  first  day  of  its  next  ses- 
sion, a  copy  of  the  record  in  this  suit,  and  for  paying  all 
costs  that  may  be  awarded  by  said  Circuit  Court  if  said 
Court  shall  hold  that  this  suit  was  wrongfully  or  improp- 
erlv  removed  thereto. 

**And  they  pray  this  honorable  Court  to  proceed  no  fur- 
ther herein,  except  to  make  the  order  of  removal  required 
by  law,  and  to  accept  the  said  surety  and  bond,  and  to  cause 
the  record  herein  to  be  removed  into  said  Circuit  Court  of 
the  United  States  in  and  for  the  Fourth  Circuit  and  Eastern 
District  of  North  Carolina.'* 

The  motion  was  denied  and  defendants  excepted. 

Messrs.  Thomas  N.  Hill  and  W.  D.  Pfuden,  for  petitioners. 
MesRTs.  W.  H.  Day  and  R.  B,  Peebles,-  contra. 

MacRae,  J.:  Neither  on  the  argument  nor  in  the  brief 
of  defendants'  counsel  was  there  any  allusion  to  the  peti- 
tion for  removal  to  the  Federal  Court.  We  were  under  the 
impression  that  the  motion  had  been  abandoned  and  there- 
fore it  was  not  referred  to  in  the  opinion  filed  in  this  case. 
Upon  the  rehearing  we  have  had  the  benefit  of  argument 
upon  the  point  presented. 
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The  opinion  of  the  Court  upon  the  question  of  continu- 
ing the  restraining  order  pending  the  litigation  will  be 
found  at  page  58  of  this  volume.  It  will  be  remembered 
that  there  is  but  one  party  plaintiff,  F.  S.  Faison,  a  citizen 
of  North  Carolina,  and  that  the  defendants  are  C.  Hardy, 
the  trustee;  Grandy  &  Sons,  the  secured  creditors,  citizens 
of  Virginia,  and  the  widow  and  heirs  at  law  of  J.  W.  Fai- 
son, the  deceased  trustor,  citizens  of  North  Carolina. 

The  object  of  the  action  is  to  set  up  an  alleged  parol 
trust  in  favor  of  plaintiff  and  to  declare  him  the  equitable 
owner  of  the  interest  now  held  bv  the  widow  and  heirs  of 
J.  W.  Faison  in  the  lands  described  in  the  deed  of  trust; 
to  have  an  account  taken  of  the  indebtedness  secured  bv 
said  deed  to  the  end  that  he  may  pay  the  same,  and  have 
a  convevance  of  the  land  bv  the  defendant  trustee  and  said 
widow  and  heirs  to  himself  in  fee-simple,  and  to  enjoin  the 
sale  until  the  hearing.  If  the  plaintiff  shall  succeed  in  this 
action  the  widow  and  heirs  of  the  deceased  trustor  will  be 
deprived  of  all  interest  or  property  in  the  lands  and  in  the 
ec^uity  of  redemption  therein ;  and  if,  after  the  amount  due 
is  ascertained,  the  plaintiff  shall  fail  to  pay  the  same  and 
the  sale  shall  proceed  and  there  shall  be  a  surplus  after 
satisfaction  of  the  debt  it  will  be  the  duty  of  the  trustee  to 
pay  over  the  same  to  the  plaintifl'  and  not  to  the  heirs  or 
representatives  of  J.  W.  Faison,  deceased. 

The  petition  for  removal  is  based  upon  the  second  sec- 
tion of  the  Act  of  March  3,  1887,  U.  S.  Rev.  Statutes,  and 
the  third  clause  thereof,  which  is  as  follows:  **  And  when 
in  any  suit  mentioned  in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  defendants  actuall}'  inter- 
ested in  such  controversy  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  proper  district." 
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In  Tate  \.  Douglas,  113  N.  C,  190,  we  noted  that  under 
the  first  chiu.se  of  said  section  (that  which  had  reference  to  a 
Federal  question)  all  the  defendants  or  all  the  plaintiffs 
must  unite  to  accomplish  a  removal.  The  third  clause, 
however,  permits  a  removal  in  case  of  a  separable  contro- 
versy where  the  application  is  made  by  one  or  more  of  the 
defendants.  The  (question,  therefore,  is  whether  there  is 
more  than  a  single  controversy  involved  in  the  action,  and 
if  there  is  whether  they  can  be  separated  and  a  single  con- 
troversv  can  be  eliminated  which  is  wliollv  between  citi- 
zens  of  different  States  and  be  fullv  determined  as  between 
the  })laintitf  and  those  defendants  who  are  citizens  of  Vir- 
ginia, without  regard  to  the  defendants  who  are  citizens  of 
North  Carolina.  The  principal  controversy  in  this  case  is 
as  to  the  right  of  the  plaintiff  to  have  the  ecpiity  of  redemp- 
tion,— was  there  a  parol  trust  between  J.  W.  Faison  and  the 
plaintiff  which  entitled  the  plaintiff  to  a  conveyance  to 
him  of  the  land  in  question  upon  the  discharge  by  him  of 
the  debts  secure^d  in  the  deed  of  trust?  This  controversy 
is  between  the  plaintiff  and  the  defendants,  the  widow  and 
heirs  of  J.  W.  Faison,  all  citizens  of  North  Carolina,  and 
of  course  is  not  removable  under  the  Act  of  (/ongress. 
Dependei\t  upon  it  is  the  right  of  the  plaintiff  to  take  the 
place  of  these  defendants,  as  he  seeks  to  do,  and  to  have 
an  account  stilted  of  the  amount  due  the  defendants  Grandv 
&  Sous,  the  secured  creditors,  for  it  is  alleged  in  the  com- 
plaint that  Grandv  &  Sons  had  notice  of  plaintiff's  claim 
and  right.  The  defendants,  citizens  of  North  Carolina,  are 
interested  in  this  second  controversy,  for  if  plaintiff  fails 
to  establish  the  parol  trust  in  his  favor  he  will  not  be  enti- 
tled to  the  account  demanded.  It  is  manifest  that  the 
issues  arising  upon  plaintift'^s  claim  of  the  parol  trust  must 
be  tried  in  the  Courts  of  this  State,  and  the  necessity  for 
the  account  demanded  by  the  plaintiff'  cannot  be  deter- 
28 
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mined  until  the  trial  of  these  issues.  It  is  therefore  one 
of  those  cases  wherein  the  matters  in  controversy  are  not 
separable. 

The  fact  that  the  Nortli  Carolina  defendants  have  not 
yet  filed  an  answer  would  not  help  the  petitioners,  for  we 
showed  in  Tate  v.  Douglas,  mqmi,  that  the  failure  of  one  of 
the  defendants  to  answer  was  immaterial,  and  the  default 
placed  the  parties  in  no  different  {)osition  with  reference  to 
a  removal  than  they  would  have  occupied  if  that  one  hatl 
answered  and  set  up  an  entirely  different  defence  from  that 
of  the  other  defendants.  Telegraph  Co.  v.  Br-oiiii,  .S2  Fed. 
Rep.,  IMM ;  Dovglaa  v.  Railroad,  106  N.  C,  65. 

This  case  differs  from  Boyd  v.  Gill,  ^1  Blacksford,  o4:3, 
relied  upon  by  petitioners'  counsel.  Then*  an  action  was 
brought  by  stockholders  against  directors  in  a  corporation, 
alleging  a  fraudulent  appro[)riation  of  its  assets.  The  right 
of  action  arose  ex  delicto,  and  the  tort  might  be  treated  as 
several  as  well  as  joint.  Therefore  the  liability  of  each 
defendant  being  several,  the  controversy  was  separable. 
Nor  is  this  such  a  case  as  Texa.^  v.  Lewin,  12  Fed.  Rep.,  1, 
where,  in  an  action  of  ejectment,  a  tenant  in  possession 
disclaimed  title*,  the  landlord  was  permitted  to  come  in  and 
defend ;  and  it  was  held  that  the  tenant  in  j)Osse,ssion  was 
])ut  a  nominal  party  and  had  no  right  to  prevent  a  removal 
sought  by  the  non-resident  landlord,  the  true  defendant. 
In  Racklan  v.  Racklan,  1  Fed.  Rep.,  — ,  the  ccmtroversy 
was  between  citizens  of  different  States  who  claimed  the 
ownership  of  a  bond  and  mortgage;  the  mortgagor  was 
also  a  j)arty  defendant :  and  it  was  held  that  he  was  not 
necessarily  a  party,  and  that  the  case  should  be  removed 
where  all  the  other  defendants  joined  in  the  petition. 

We  concur  with  his  Honor  in  the  view  that  the  contro- 
versy was  not  a  separable  one  and  that  the  defendants  were 
not  entitled  to  remove  the  same  to  the  Federal  Court. 

Former  Ruling  Affirmed. 
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POLLY  BIRD  V.  A.  M.  (^RUSE. 

Deed — Constniction  of  Reservation  in  Deed. 

A  widow  conveyed  the  iwrtion  of  a  tract  of  land  allotted  to  her  as  dower 
by  a  deed  pur}>ortinjj,to  be  in  fee-simple;  the  guardian  of  the  heir, 
having  procured  an  order  of  Court  for  the  purpose,  sold  and 
executed  a  deed  to  the  purchaser  for  the  entire  tract,  embracing 
the  dower  portion,  but  with  a  reser\ation  as  follows:  **  Reserving 
the  right  of  dower  of  the  widow,  etc.,  which  has  heretofore  been 
sold  and  conveyed'':  Hehl^  that  the  reservation  in  the  deed  bv  the 
guardian  of  the  dower  right  ** already  conveyed"  was  a  reserva- 
tion only  of  what  interest  the  widow  had  legally  conveyed  and 
was  not  a  reservation  of  the  fee-simple  in  the  dower  portion. 

Civil    action    for   the    recovery    of    land,    tried    before 

Whitakei^  J.,  at  November  Term,  1893,  of  Rowan  Superior 

Court,  on  a  case  agreed,  the  inaterial  facts  of  which  appear 

in   the  opinion   of  Associate  Justice  Clark.     There  was 

judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Messrs.  Lee  S.    Overman  and    T.   F.   Kluttz,   for  plaintiff 
(appellant). 

No  counsel  contra. 

Clark,  J.:  In  1<S29  John  Bird  died  seized  and  possessed 
of  a  20()-acre  tract  of  land.  Dower  therein,  consisting  of 
60^  acres,  was  allotted  to  his  widow.  On  October  8,  1831, 
she  conveyed  the  66 J  acres  to  Michael  Corl  in  fee.  The 
guardian  of  Polly  Bird,  the  only  child  and  heir  at  law  of 
John  Bird,  having  procured  an  onler  of  Court  to  sell  the 
land  descended  to  Jiis  ward,  and  having  sold  the  same  pub- 
licly, executed  title  on  August  22, 1832,  to  said  Michael  Corl. 
This  deed  embraced  the  whole  200  acres  left  by  John  Bird, 
with  a  reservation  as  follows :  "  Reserving  the  right  of  dower 
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ot'the  widow  of  tlie  late  John  Bird,  which  has  heretofore  been 
.sold  and  conveyed  to  said  Michael  Corl."  The  plaintiff', 
PoUv  Bird,  contends  that  bv  virtue  of  tliis  reservation  the 
reversion  in  the  66  J  acres  of  dower  was  not  conveyed,  and 
she  now  sues  for  the  same,  the  widow  having  died  in  1889. 
Unfortunately  for  the  plaintiff  the  deed  executed  by  her 
guardian,  by  order  of  the  Court  upon  a  sale  of  the  land 
descended  to  lier,  embraced  in  its  boundaries  the  whole  200 
acres,  including  the  dower.  Michael  Corl  had  bought  of 
the  WMdow  her  dower  right,  and  he  bought  of  the  guardian 
under  sale  bv  order  of  Court  the  infant's  interest  in  the 
whole  tract  subject  to  the  dower.  It  is  true  the  widow's 
deed  for  the  (]iy^  acres  purported  to  convey  a  fee-simple 
therein,  but  she  could  legally  convey  only  her  life  estate. 
The  reservation  in  the  deed  by  the  guardian  of  the  dower 
right  "already  conveyed"  was  a  reservation  only  of  what 
interest  the  widow  liad  legally  conveyed,  and  was  not  a 
reservation  from  the  guardian's  conveyance  of  the  fee-si ni- 
j)le  in  the  66i  acres.  Affirmed. 


F.  A.  SIIERRILL  &  CO.  v.  THE  WEISKJER  CLOTHING 

COMPANY. 

Attorney — Extent  of  Power  —  ^Vo^  Authorized  to  Indorse  Xotcs 
Held  for  Colleeiion  —  Acquiesenee  in  Indorsement  by  Prin- 
cipal. 

1.  An  attorney  to  whom  a  note  Ih  sent  for  collection  has,  primti  farh'y  no 

anthoritv  to  indorse  the  eame  in  the  name  of  his  client,  and  the 
purchaser  should  inquire  as  to  the  extent  of  the  attorney*.*? 
authoritv. 

» 

2.  In  such  case  the  acquiescence  hy  the  client  in  such  indorsement,  su^)- 

j)Osing  it  to  have  been  a  mere  sale  of  the  note,  does  not  constitute 
a  ratification  of  the  unauthorized  indoivement. 
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Civil  action,  tried  before  WhitaheTy  J.,  and  a  jury,  at 
Noviember  Term,  1893,  of  Ikedell  Superior  Court. 

The  issue  submitted,  without  objection,  was: 

"  Are  the  defendants  indebted  to  the  plaintiffs,  and  if  so, 
in  what  amount ?'' 

Plaintiffs  introduced  in  evidence  note  6th  March,  1890, 
to  order  of  Weisiger  Clothing  Co.,  for  $108,  payable  thirty 
days  after  date,  interest  from  February  1,  1890,  at  eight 
per  cent,  by  J.  M.  Howard,  iudoi-sed  to  plaintiffs  by  defend- 
ants through  A.  Wallace;  credit,  $70  April  16,  1890. 

Note  6th  March,  1890,  for  $108  to  defendants,  sixty  days 
after  date,  interest  eight  per  cent,  from  1st  February,  1890, 
bv  J.  M.  Howard,  indorsed  as  other  note. 

The  notes  were  iiidor.*ied  as  fo  lows: 

"  Pav  to  F.  A.  Sherrill  &  Co. 

*'  Weisiger  CLOTiiiN(i  Co., 

"Per  A.  Wallace.'' 

W.  H.  Weisiger,  president  of  defendant  company,  testi- 
fied: **  After  raaturitv  of  notes  sent  them  to  A.  Wallace 
for  collection;  the  onlv  authoritv  he  had  was  to  collect  the 
notes  from  the  obligor;  did  not  know  that  these  notes  had 
been  indorsed  until  about  two  vears  after  it  had  been  done, 
and  this  knowledge  came  to  me  by  demand  from  plain- 
tiffs." 

(ro88'€xamined. — **I  knew  these  notes  had   been  sold  to 

^  plaintiffs,  but  did  not  know  of  indorsements." 

The  following  were  introduced  in  evidence:  Letter  of 
17th  April,  1890,  to  A.  Wallace  by  Weisiger  Clothing  C-o. : 

^;  letter  of  19th  May,  1890,  to  A.  Wallace  by  Weisiger  Cloth- 

ing Co.;  letter  of  13th  May,  1890,  to  A.  Wallace  by  same; 
letter  by  same  to  same,  12th  April,  1890.  The  letters  were 
as  follows: 


\ 
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'\\rRiL  12,  1890. 
**A.  Wallace,  Esq.,  Statesville,  X.  C, 

''Dear  Sir: — We  have  vours  of  11th  instant,  and  note 
contents. 

"Inclosed   we  hand  you  note  J.  M.  Howard  $108,  duo 
8th  April,  and  interest  $1.58,  as  rec^uested. 

"Hope  you'll  collect  the  money  without  trouble. 

"Yours  verv  trulv, 

"Weiskjkh  Clothing  Co., 

"Jones.'* 

'* Richmond,  Va.,  April  17,  1890. 

"Mr.  a.  Wallace,  Htatesville,  N.  C, 

"  Dear  8ir  : — We  acknowledge  receipt  of  your  favor  of 
16th  containing  check  as  stated  for  one  hundred  and  five 
dollars,  which  we  place  to  credit  J.  M.  Howard   for  note 
due  8th  instant,  sold  to  Sherrill  &  Co.,  and  delivered. 
"  Please  accept  thanks  for  the  same. 
"  Yours  verv  trulv, 

"Weisioer  Clothino  Co., 

"Per  E.  Jones. 
"($105.) 

"This  is  satisfactory." 

"  Richmond,  Va.,  May  13,  1890. 

"J.  M.  Howard's  note  due  8th  May.     $110.30. 

"A.  Wallace,  Esc^.,  8tatesville,  X.  C., 

"Dear  Sir: — The  above  note  was  returned  to  us  unpaid 
this  A.  M.,  and  we  now  inclose  same  to  vou  for  collection. 

"We  hope  you  will  be  able  to  secure  the  money  without 
trouble.     Do  vour  best  for  us. 

**  Yours  verv  trulv, 

"  W'KisKiKK  Clothixu  Co., 

"J." 
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"  Richmond,  Va.,  May  19,  1890. 
*'Mr.  a.  Wallace,  Statesville,  N.  C., 

'*Dkar  JSir  :. — Wo  acknowledge  receij)t  of  your  favor  of 
1 8th,  containing  check  as  stated  one  hundred  dollars,  which 
we  jilace  to  credit  of  J.  M.  Howard  note  due  8th  May, 
sold  to  Sherrill  &  Co. 

**  Please  accept  thanks  for  the  same.  This  is  satisfac- 
tory. Yours  verv  truly, 

%f  It,- 

**  Wkisigek  Clothinct  Co., 

"Per  E.  JoxEs." 

A.  Wallace  testified :  ■*  Notes  sent  to  me  for  collection; 
sold  the  notes  to  plaintiffs;  had  no  authority  to  indorse 
them." 

Affidavit  of  plaintiffs  showing  that  J.  M.  Howard  soon 
after  April  16,  1890,  became  insolvent. 

J.  M.  Howard  testified:  "Became  insolvent  about  April 
If),  1890;  was  insolvent  at  execution  of  notes,  and  they 
could  not  have  been  collected  out  of  me  by  process  of  law 
nor  at  any  time  since  then." 

The  Court  instructed  the  iurv  that  if  thev  believed  the 
evidence  they  would  answer  the  issue,  ''  Yes,  $216,  with 
interest  at  eight  per  cent,  per  annum,  subject  to  a  credit 
16th  April,  1890,  of  $70." 

There  w^as  verdict  and  judgment  for  the  plaintiff,  and 
from  the  refusal  of  a  motion  for  new  trial  on  account  of 
error  in  the  Court  in  instructing  jury  as  above,  the  defend- 
ant appealed. 

Messrs.  Robbins  &  Long,  for  defendant  (appellant). 
No  counsel  contra. 

Per  Curiam  :  The  authority  of  an  agent  to  collect  a  note 
or  bill  does  not  authorize  him   to  indorse  the  note  or  bill 
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either  in  the  name  of  his  principal  or  on  his  own  account, 
and  the  defendant\s  acquiescence  in  and  approval  of  the 
sale,  supposing  it  to  he  an  out  and  out  sale  simply,  was 
not  a  ratification  in  fact  of  the  unauthorized  indorsement, 
of  which  he  had  no  knowledge  when  he  approved  the  sale. 
Nines  v.  Butler,  3  Ired.  Eq.,  307.  The  attorney,  prima  f<icie, 
had  no  authority  to  sell  and  indorse  and  the  plaintiff,  under 
the  circumstances  of  this  case,  should  have  inquired  as  to 
the  extent  of  his  authority.  Eaiy  v.  Richardson,  81  N.  C, 
o;  Biggs  v.  Insurance  Co.,  88  X.  C,  141 ;  Smith  Cont.,  311. 
There  should  be  a  New  Trial. 


ZEB.  V.  WALSEH  v.  WESTERN  rXIOX  TELEGRAPH  COMPANY. 

Negligence — Telegraph  Company — Failure  to  Deliver  Tele- 
gram— Consequential  Damages — Nomina  I  Damages. 

1.  Consequential  damages,  to  be  recoverable  in  an  action  of  tort,  must  }ye 

the  proximate  consequence  of  the  act  complained  of;  and  such 
damage  must  be  capable  of  computation  with  reasonable  certainty. 

2.  Where  defendant  telegraph  company  failed  to  deliver  to  plaintiff  a 

message  sent  to  the  latter  by  the  Comptroller  of  the  Currency  ».« 
follows:  "Would  you  accept  receivership  of  First  National  Bank, 
Wilmington?  Bond  $35, (XK);  compensation  $200  per  month,  sub- 
ject to  future  modification,"  and  the  pleadings  in  an  action  for 
damages  for  such  failure  to  deliver  raised  no  question  as  to  exem- 
plary damages,  the  plaintilf  was  entitled  to  recover  only  nominal 
damages,  inasmuch  as  if  the  message  had  been  received  and  an 
ailirmative  reply  sent  there  would  have  been  no  legal  obliga- 
tion uj>on  the  (iovernment  or  its  appointing  power  to  confer  the 
olhce  upon  the  plaintiff. 

This  was  a  civil  action,  tried  at  Fall  Term,  1893,  of  the 
Suj)erior  Court  of  Davidson  County,  before  Wlntaker,  J., 
and  a  jury. 
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The  complaint  was  as  follows: 

The  plaintiff  complains  and  alleges: 

"1.  That  the  defendant  is  a  corporation  duly  organized, 
and  is  and  was  in  the  month  of  December,  1891,  engaged 
in  receiving  and  transmitting  by  means  of  electrical  wires 
messages  between  the  city  of  Washington,  District  of  Co- 
lumbia, and  the  town  of  Lexington,  State  of  North  Carolina, 
for  the  public  and  receiving  compensation  therefor. 

"2.  That  on  the  17th  day  of  December,  1891,  the  said 
company  received  from  the  Honorable  E.  S.  Lacey,  Comp- 
troller of  the  Currency,  and  for  valuable  compensation 
undertook  to  transmit  and  deliver  to  the  plaintiff  at  Lex- 
ington, N.  C,  a  telegram  in  words  and  figures  substantially 
as  follows,  to-wit: 

'^Washingtox,  D.  C,  December  17,  1891. 

**Z.  V.  Walsek,  Lexington,  N.  C: 

"Would  you  accept  receivership  First  National  Bank, 
Wilmington.  Bond  thirty-tive  thousand.  Compensation 
two  hundred  dollars  per  month,  subject  to  future  modifica- 
tion. E.  S.  Lacey, 

**  3.  That  said  message,  as  plaintiff  is  assured  and  believes, 
was  dulv  sent  from  the  defendant  companv's  office  in 
Washington,  D.  C,  over  defendant's  wires  to  Lexington, 
N.  C.,  and  was  duly  received  by  the  defendant's  agent  at 
Lexington,  N.  C,  but  said  agent  carelessly  and  negligently 
kept  and  retained  said  message  and  never  delivered  the 
same  as  it  was  his  duty  to  have  done,  in  consequence  of 
which  the  plaintiff  never  received  the  same. 

"4.  That  by  the  ftiilure  of  plaintiff  to  receive  said  mes- 
sage and  accept  the  position  tendered  him  by  the  said  Comp- 
troller of  the  Currency,  which  plaintiff  would  have  done. 
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tlie  plaintiff  failed  to  receive  the  office,  or  position,  which 
was  worth  to  the  plaintiff  at  least  four  thousand  dollars,  as 
plaintiff  believes,  to  the  damages  of  the  plaintiff  two  thou- 
sand dollars. 

**  Wherefore  the  plaintiff  demands  judgment  for  two 
thousand  doUars  and  the  cost  of  this  acticln." 

The  answer  was  as  follows: 

The  defendant,  answering  the  complaint,  said : 

"1.  That  it  admits  the  allegations  of  the  first  article 
thereof 

**2.  That  it  admits  the  allegations  of  the  second  article 
thereof,  except  that  it  avers  that  it  undertook  with  the  said 
Lacey  that  it  would  deliver  said  message  to  said  plaintiff 
provided  h-e  could,  with  reasonable  diligence,  be  found  in 
the  said  town  of  Lexington,  X.  (\ 

*'3.  That  in  answer  to  the  allegations  of  the  third  article 
thereof  it  admits  that  said  message  was  duly  sent  and  was 
duly  received  at  Lexington,  N.  (\,  as  alleged,  but  it  denies 
the  other  allegations  of  the  third  article. 

*'4.  That  it  denies  the  allegations  of  article  four  of  the 
complaint. 

**  Wherefore  defendant  prays  judgment  that  it  go  without 
dav,"  etc. 

The  following  issues  were  submitted  to  the  jury  by  con- 
sent : 

*'L  Did  the  defendant  com[>any  negligently  fail  to 
deliver  the  message  set  out  in  the  complaint  as  alleged 
therein? 

''2.  What  damages,  if  any,  has  the  plaintiff  sustained?" 

*'The  plaintiff  testified  in  his  own  behalf:  **That  on  the 
17th  December,  1891,  he  lived  in  Lexington,  N.  (\,  and 
that  he  did  not  receive  the  telegram  mentioned  in  the  com- 
plaint; that  something  like  a  week  prior  to  December  17, 
1891,  he  had  been  in  Washington,  I).  (•.,  and  saw  Mr.  E.  S. 
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Lacey,  Comptroller  of  Currency;  he  offered  me  the  receiv- 
ership of  the  First  National  Bank  of  Wilmington,  N.  C, 
but  told  me  the  salary  would  not,  in  his  opinion,  be  more 
than  the  salary  formerly  paid  the  cashier  of  this  bank, 
which,  as  he  thought,  was  about  $1,600  or  $1,800;  that 
plaintiff  declined  to  accept  the  office  at  that  salary;  that  a 
dav  or  two  later  he  had  another  convereation  with  the 
Comptroller,  in  which  he,  the  Comptroller,  asked  witness 
if  he  could  take  the  phice  at  a  salary  of  $2,000  or  more, 
and  witness  told  him  he  would.  Mr.  Lacev  then  said  he 
had  unofficial  information  that  the  affairs  of  the  bank  were 
in  bad  condition  and  asked  witness  to  wait  in  Washington 
until  he  could  hear  from  the  bank  examiners,  then  in  Wil- 
mington investigating  the  affairs  of  the  bank;  that  witness 
replied  that  his  father  was  very  ill,  and  in  consequence 
thereof  lie  would  have  to  go  home  at  once;  that  Mr.  Lacey 
then  told  witness  he  would  let  witness  hear  from  him."  (All 
evidence  as  to  conversation  between  plaintiff  and  the 
Comptroller  was  admitted  after  objection  by  the  defendant). 
'*  That  on  the  21st  dav  of  December  witness  received  the  fol- 
lowing  telegram  from  Mr.  Lacey : 

''*!  have  to-day  appointed  W.  S.  O'B.  Robinson  receiver 
of  the  First  National  Bank  of  Wilmington.* 

*'That  this  telegram  of  the  21st  December,  1891,  was 
the  first  communication  witness  had  received  from  the 
Comptroller  since  his  return  from  Washington;  that  he 
was  in  Raleigh  on  the  17th  December,  1891,  on  business 
of  the  public,  to-wit,  as  a  member  of  the  legislative  com- 
mittee to  examine  the  books  of  the  State  Treasurer;  that 
before  witness  left  for  RtUeigh.  viz.,  about  the  13th  or  14th 
of  December,  1891,  after  he  had  returned  from  Washing- 
ton, he  notified  T.  E.  McCrary,  then  j)ostmaster  at  Lexing- 
ton, to  wire  or  repeat  to  him  all  messages  delivered  to  him, 
McCrarv,  and  that  he  also  notified  Mr.  C.  W.  Trice,  chief 
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telegraph  agent  of  the  Western  Union  Telegraph  Company 
at  Lexington,  to  deliver  all  messages  that  should  be  sent  to 
his  office  for  witness  to  T.  E.  McCrary.  The  telegram  dated 
22d  December,  1891,  from  Lacev  to  me  was  received  bv  me 
while  I  was  in  Raleigh,  and  is  as  follows:  • 

**  *  Telegram  received  ;  visit  unnecessary ;  Robinson's 
commission  issued  vesterdav.' 

*'This  telegram  was  in  reply  to  one  I  had  sent  I'acey  from 
Raleigh  on  the  morning  of  22d  December. 

**0n  the  evening  of  the  21st  December,  just  before  leav- 
ing Lexington  for  Raleigh,  on  seeing  the  two  telegrams  of 
17th  and  19th  December,  that  1  had  not  received,  I  sent 
Lacey  the  following  message : 

***  Your  message  of  the  17th  just  received.  Will  accept 
receivership  on  terms  proposed.  Wire  me  at  Raleigh,  N.  C. 
Am  there  on  committee  investigating  State  Treasurer's 
l)ooks.' 

**  That  witness  returned  from  Raleigh  on  the  night  of 
December  19th,  and  went  back  on  the  night  of  21st  Decem- 
ber to  Raleigh.  That  Mr.  Robinson  told  witness  he  was 
still  engaged  as  receiver  of  the  bank;  that  witness  was 
during  this  period  receiving  a  salary  of  $1,400  as  Deputy 
Collector,  and  continued  to  receive  the  same  up  the  5th  of 
August,  189;i. 

On  cross-examination  witness  said:  ''That  he  was  not 
an  applicant  for  this  receivership;  that  he  told  the  Comp- 
troller when  he  talked  with  him  that  he  would  like  to 
have  it  if  he  could  pay  $2,000  or  more;  that  he  saw  Judge 
I).  L.  Russell  and  Mr.  Robinson  in  Washington  and  had  a 
conversation  with  them  ;  that  he  saw  the  Comptroller  last 
about  six  P.  M.  and  left  Washington  at  eleven  p.  m.  same 
(lav;  that  witness  told  Robinson  and  Russell  that  he  had 
told  the  Comptroller  he  would  not  take  the  receivei'ship — 
that  he  had  declined  it;  that  he  did  not  remember  stating 
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to  them  that  he  had  declined  it  because  of  the  iuadequacy  of 
the  salary;  that  Robinson  is  a  good  man — a  man  of  char- 
acter; that  witness  has  a  free  pass  from  the  R.  &  D.  R.  R. 
Co.  as  compensation  as  local  attorney  for  that  company, 
and  that  he  may  have  had  $5  or  $10  from  other  sources. 
This  receivership  is  held  at  the  pleasure  of  Comptroller 
and  liable  to  reduction  of  salarv.  That  after  interview 
with  Comptroller  at  six  p.  Nf.  he  had  no  interview  with 
Robinson  or  Russell." 

It  was  admitted  that  the  following  telegram  was  sent  by 
the  Comptroller  of  the  Currency  to  the  plaintiff*  at  Lexing- 
ton, on  the  19th  December,  189],  to-wit:  "I  may  conclude 
to  appoint  Robinson,"  and  that  the  same  M'as  received  at 
defendant's  office  in  Lexington  and  never  delivered  either 
to  plaintiff  or  to  McCrary,  his  agent. 

T.  E.  McCrary,  for  plaintiff,  testified  that  the  message 
mentioned  in  the  complaint  was  never  delivered  to  him  for 
Walser. 

William  Swicegood,  for  defendant,  testified:  **  Plaintiff 
talked  to  me  about  receivership ;  told  me  it  had  been  offered 
to  him.  I  told  him  I  would  like  for  him  to  remain  in  the 
county  as  Deputy  Collector.  He  said  he  would  not  take 
the  receivership;  that  he  could  not  afford  to  do  it  for  the 
difference  there  was  in  the  salaries  of  the  two  places.  He 
said  the  telegraph  company  had  failed  to  deliver  to  him 
the  telegram  ;  that  he  was  glad  they  had,  because  he  could 
hold  his  Deputy  Collectorship  and  sue  the  telegraph  com- 
pany and  get  as  much  out  of  the  company  as  he  might  have 
made  as  receiver.  This  was  a  day  or  two  after  he  got  back 
from  Raleigh." 

There  was  much  other  evidence  offered  by  both  plaintiff 
and  defendant  as  to  the  delivery  of  the  message  set  out  in 
the  complaint. 
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The  Judge  charged  the  jury: 

"1.  That  in  no  aspect  of  this  case  can  the  plaintiff 
recover  more  than  nominal  damages. 

'*  2.  That  nominal  damages  meant  five  cents,  twenty-five 
cents,  or  fifty  cents,  or  other  small  amount." 

The  jury  answered  the  first  issue,  *'  Yes/^  and  the  second 
issue,  ^'Seventy-five  cents,"  and  there  was  judgment 
accordingly;  and  from  the  refusal  of  a  motion  for  a  new 
trial  for  misdirection  in  the  charge  of  the  Judge,  as  set  out 
above,  plaintiff  appealed. 

Messrs.  George  F.  Basoii  and  Watson  &  Bvxton,  for  plain- 
tiff (appellant). 

Messrs.  Jones  &  Tillett,  for  defendant. 

MacRae,  J. :  The  telegram  set  out  in  the  complaint  does 
not  constitute  an  offer  or  tender  of  an  office  by  the  Comj)- 
troller  to  the  plaintiff.  It  is  an  inquiry  whether  the  plain- 
tiff would  accept  a  position  named  at  the  compeUvSation 
stated.  If  it  had  been  promptly  delivered,  as  it  should 
have  been,  and  an  affirmative  answer  had  been  returned, 
there  would  still  have  been  no  legal  obligation  upon  tlie 
Government  or  its  appointing  power  to  have  conferred  the 
office  upon  the  plaintiff. 

While  for  the  wrong  done  him  by  the  negligence  of  the 
defendant  in  its  failure  to  deliver  the  telegram  the  plaintiflf 
is  entitled  to  nominal  damages  at  least  (as  has  been  so 
recentlv  held  bv  this  Court  that  it  is  unneces.sarv  to  elabo- 
rate  the  proposition,  Young  v.  Telegraph  Co.,  107  X.  ('., 
370),  still  there  must  be  some  measure  by  which  damages 
may  be  computed  before  their  assessment  can  be  submitted 
to  a  jury. 

What  would  be  the  measure  of  the  plaintiff's  damage? 
For  the  best  of  reasons,  often  reiterated  in  all  appellate 
Courts  of  common  law  jurisdiction,  juries  are  not  permit- 
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ted  to  enter  the  regions  of  conjecture  or  speculation.  When 
it  is  possible  to  ascertain  a  sum  certain,  of  which  the  plain- 
tiff has  been  deprived  by  the  action  or  neglect  of  defendant, 
there  is  no  difficulty  in  making  the  assessment.  If  there 
had  been  an  unconditional  offer  of  employment  for  a  time 
oert^iin,  or,  perhaps,  if  the  length  of  the  employment  could 
have  been  reasonably  computed  and  the  compensation  had 
been  fixed,  or  its  reasonable  value  determined,  there  would 
have  been  a  fair  mea.sure  of  the  plaintiff's  injury.  Can 
the  damages  which  would  naturalh'  be  expected  to  follow 
the  injury  be  computed? 

There  is  no  reasonable  certainty  that  plaintiff  would  have 
been  appointed  to  the  office.  The  result  of  the  failure  to 
deliver  the  message  is  simply  that  plaintiff  viay  have  lost 
an  office.  Consequential  damage  to  be  recoverable  in  an 
action  of  tort  must  be  the  proximate  consequence  of  the 
act  complained  of.  Sledge  v.  Reid,  73  X.  C,  440.  And 
such  damage  must  be  ca{)able  of  computation  with  reasona- 
ble certaintv. 

Th'e  conditions  failed  in  the  present  case  because  there 
was  no  such  offer  the  neglect  to  communicate  which 
deprived  the  plaintiff  of  the  lucrative  place  named  in  the 
message. 

While  we  have  found  no  case  directly  in  point  in  our 
own  Reports  there  is  no  lack  of  authorities  in  the  Courts  of 
other  States.  In  WeHteiii  Union  Telegraph  Co.  w  (bnnelly, 
2  Texas  Court  of  Appeal — civil  cases  (reported  in  Chicago 
Legal  NeivSy  March  29,  18S4),  a  telegram  was  sent  from  one 
Harris  to  Connelly  in  these  words:  "If  you  want  a  place, 
come  on  first  train.  Answer.''  Connelly  brought  suit 
alleging  that  by  the  failure  of  the  telegraph  company  to 
deliver  this  message  he  lost  the  job,  and  the  Court  held  that 
he  was  entitled  to  nominal  damages  only,  and,  in  speaking 
of  the  telegram,  said:  '*lt  does  not  contain  any  proposi- 
tion which,  if  accepted  l)y  appellee,  would  amount  to  a  con- 
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tract  binding  upon  Harris.  If  appellee  had  answered  the 
telegram  that  he  wanted  a  place  and  would  go  to  Milano 
on  the  first  train,  and  he  had  gone  on  the  first  train,  Harris 
would  not  have  been  under  any  legal  obligations  to  give 
him  a  place.  Suppose  appellee  had  received  the  telegram 
and  had  gone  to  Milano  on  the  first  train  and  Harris  had 
declined  to  give  him  the  place,  or  had  declined  to  employ 
him  at  $75,  could  appellee  have  maintained  an  action 
against  Harris  to  compel  him  to  enter  into  such  contract, 
or  to  recover  damages  for  his  refusal  to  do  so?     Clearly  not. 

*  *  *  How,  then,  can  it  be  contended  that  he  is  enti- 
tled to  recover  of  appellant  an  alleged  loss  of  gain,  which 
gain  might  never  have  been  realized,  even  if  the  telegram 
had  been  properly  delivered  to  him?"  A  number  of 
authorities  are  cited  to  support  the  ruling. 

In  Merrill  v.  Western  Union  Telegraph  (b.,  78  Me.,  97,  in 
which  the  plaintiff's  agent  wired  him  that  emplo3'ment  had 
been  secured  for  him  at  $2.25  per  day,  commencing  with 
JSeptember  Isi,  the  plaintiff  failed  to  get  the  message  in 
time  to  reach  the  place  on  September  1st,  and  he  therefore 
claimed  that  by  the  negligent  failure  of  the  telegraph 
company  to  deliver  the  message  he  lost  the  benefit  of  this 
contract,  and  he  sued  for  damages.  The  Court  denied  the 
right  to  recover  more  than  nominal  damages,  and  said: 
*'The  contract  was  defeasible  at  the  will  of  either  party. 
How,  then,  can  any  substantial  damages  be  measured ?  Had 
the  engagement  to  employ  the  plaintiff  been  for  any  stipu- 
lated definite  period  not  over  one  year  the  plaintiff'  would 
have  a  right  to  demand  damages  that  could  be  definitely 
measured  and  assessed.  He  would  then  have  been  entitled 
to  enjoy  the  fruit  of  his  labor  during  the  time  of  his  engage- 
ment ;  but  under  the  terms  of  the  contract  in  ))roof  he  was 
liable  to  be  dismissed  from  his  employment  as  soon  as  he 
had  entered  upon  it,  and  it  cannot  Ije  known  what  dam- 
ages  he  has  suffered  in  the  premises.     The  plaintiff  must 
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prove  his  damages  before  they  can  be  assessed.  The  case 
fails  to  show  facts  that  warrant  greater  than  nominal 
damages." 

In  Clay  v.  Telegraph  Co.,  81  (Ja.,  285,  a  party  wired  the 
plaintiff  to  come  to  a  certain  place  prepared  to  do  certain 
work.  Plaintiff  failed  to  get  the  message  and  sued  for 
damages  for  loss  of  the  job.  The  Court  held  that  plaintiff* 
liad  only  lost  the  opportunity  of  making  a  contract,  and 
was  entitled  only  to  nominal  damages.  The  message  in 
c[uestion  was  merely  a  request  for  information  upon  which 
to  base  some  contemplated  but  undisclosed  action,  and 
damages  arising  from  a  failure  to  deliver  such  message  are 
too  remote.     Thompson  on  Electricity,  sec.  321. 

It  follows  that  the  plaintiff,  having  been  injured,  is  enti- 
tled to  .some  compensation ;  but  the  damages  can  only  be 
nominal,  because  there  is  no  measure  bv  which  thev  can  be 
computed,  unless,  indeed,  by  reason  of  willful  or  reckless 
disregard  of  plaintiff's  rights,  or  some  aggravation  of  the 
injury,  the  law  will  authorize  the  jury  to  disregard  the 
measure  and  give  exemplary  damages,  the  limits  of  which 
are  only  subject  to  the  restraining  power  of  the  Court's  dis- 
cretion; or  unless  there  be  such  gross  negligence  charged 
and  shown,  coupled  with  some  mental  anguish  or  distress, 
its  consequence,  as  will  warrant  the  award  of  compensation 
for  the  injured  feelings. 

TJie  issues  submitted  by  consent  point  to  tlie  sim])le 
question  whether  the  defendant  negligently  failed  to  deliver 
the  message,  and  if  so,  what  was  the  damage  to  plaintiff'? 

There  were  no  instructions  asked  upon  the  (luestion  of 
exemplary  damages,  and  we  are  led  to  the  irresistible  con- 
clusion that  it  did  not  arise  ui)on  the  pleadings  and  was 
not  presented  upon  the  issue.  In  this  view  we  concur  with 
liis  Honor  that  in  no  aspect  of  the  case  could  the  |)laintiff 
recover  more  than  nominal  damages.  No  Error. 

29 
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WALLACE  BROS.  v.  R.  :SI.  DOUGLAS. 

Evidence — Transcript  of  Reconh. 

\.  The  mattei*s  appearing  in  transcripts  of  any  paper  on  file  or  records 
of  any  public  office  of  the  State  or  United  States,  l>einfir  relevant 
to  an  account  which  a  referee  was  directed  to  take,  are  admissible 
in  evidence  before  him  by  virtue  of  the  provisions  of  chapter  5()1, 
Acts  of  1891,  which  was  passed  pending  the  suit  in  which  they 
were  offered  but  before  the  account  was  stated. 

2.  In  a  suit  by  the  holder  of  drafts  against  a  United  States  Marshal 
who  accepted  the  drafts  drawn  on  him  by  three  Deputy  Marshal!? 
payable  when  he,  the  Marshal,  should  receive  funds  to  the  use  of 
such  deputies,  transcripts  of  sucli  part  of  papers  on  file  and  records 
of  the  Treasury  Department  as  contained  the  accounts  and  vouch- 
ers of  the  Marshal  relating  to  such  deputies,  are  admissible  in 
evidence  to  show  how  much  was  allowed  to  the  defendant  for  the 
Deputy  Marshals  and  are  not  objectionable  as  being  fragmentary. 

Civil  action,  heard  by  Whitaker,  ,7.,  at  November  Term, 
189o,  of  Iredell  Superior  Court,  upon  exceptions  to  the 
report  of  a  referee. 

The  plaintiffs  appealed  from  the  judgment  of  the  Court 
sustaining  certain  exceptions  of  the  defendant  to  the  report. 
The  facts  sufficiently  appear  in  the  report  of  the  same  case 
in  103  N.  C,  10,  and  in  tlie  opinion  of  Associate  Justice 

Bl'RWELL. 

Messrs.  Armfield  S:  Turner,  for  plaintiffs  (appellants). 
Me^^srs.  Eobhins  &  Long  and  Furches  &  Coble,  for  defendant. 

HrRWELL,  J.:  This  cause  was  before  the  Court  at  Febru- 
ary Term,  IScSO  (KW  X.  C,  19).  In  the  report  of  (hat 
appeal  will  be  found  a  full  statement  of  the  matters  in 
controversy  in  tlu*  action. 

The  main  question  i)resented  now  for  our  consideration 
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is  this:  Were  the  transcripts  from  the  Treasury  Depart- 
ment of  the  United  States,  called  in  the  record  Exhibits  **A/' 
*'B/'  **('"  and  "A  A/'  admissible  as  evidence  for  the  plaintiffs 
upon  the  taking  of  the  account  before  the  referee?  He 
admitted  them,  examined  them,  and  from  the  statements 
contained  in  them  found  certain  facts.  His  Honor  ruled 
that  the  referee  erred  in  so  doing. 

These  transcripts  are  certified  to  by  the  Register  of  the 
Treasury  and  his  c*ertificate  is  authenticated  by  the  Si^cretary 
of  the  Treasury  under  the  seal  of  his  department.  If  the 
matters  contained  in  these  transcripts  were  relevant  to  the 
account  which  the  referee  was  required  to  take  they  were 
admissible  in  evidence  before  him  by  virtue  of  the  provis- 
ions of  chapter  501  of  the  Laws  of  181)1,  if  for  no  other 
reason.  That  act  was  enacted  while  this  suit  was  pending, 
but  before  the  taking  of  the  account.  It  seems  to  have 
been  framed  to  obviate  any  objection  to  the  introduction 
as  evidence  in  the  C'ourts  of  this  State  of  transcripts  just 
such  as  these  are. 

It  is  objected  to  them  that  they  are  fragmentary.  We 
do  not  think  they  are  liable  to  that  objection.  The  plaintiffs 
sought  to  show  the  referee  what  sums  liad  been  earned  by 
the  defendant's  de{>uties,  W.  J.  Patterson,  J.  T.  Patterson, 
Jr.,  and  S.  P.  Graham,  and  what  sums  the  defendant  had 
demanded  of  the  (Tovernment  on  account  of  their  services. 
The  vouchers  of  each  of  these  deputies,  which  the  defend- 
ant himself  presented  to  the  proper  officer  of  the  Treasury 
Dei)artment,  were  the  very  best  evidence  of  the  sum  which 
he  claimed  in  his  account  for  them.  When  filed  these 
vouchers  became  a  part  of  the  record  of  the  department, 
and  duly  certified  copies  thereof  became  competent  evidence 
under  the  provisions  of  the  act  above  mentioned.  The  tran- 
scripts ("A,"  "B,''  ''C") purport  to  contain  ''the  vouchers"; 
that  is,  all  the  vouchers  of  each  of  these  deputies.     If  they 
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purported  to  contain  only  some  of  tliem  they  would  yet 
be  admissible.  Their  effect  is  a  different  matter.  But 
these  transcripts  purport  to  contain  not  only  coi>ies  of  each 
voucher  of  each  of  these  three  deputies,  but  also  extracts 
from  the  books  of  the  Treasury  showing  how  much  of 
the  sums  charged  by  the  defendant  on  their  account 
had  been  disallowed,  thus,  in  effect,  showing  how  much  of 
the  gross  sum  so  charged  was  allowed  to  the  defendant  in 
bis  account  with  the  Treasury  Department,  that  amount 
being  ascertainable  by  the  sim|)le  process  of  subtraction. 
The  transcript  marked  Exhibit  "AA''  was  also  admissi- 
ble. It  was  properly  certified  and  purj)orted  to  cont^iin 
copies  of  certain  records  and  accounts  of  the  Treasury 
Department  showing  the  amount  and  date  of  certain  pay- 
ments made  to  the  defendant  as  United  States  Marshal. 
In  his  conditional  acceptance  of  the  drafts  drawn  on  him 
by  his  deputies,  as  alleged  in  the  complaint,  he  himself 
designated  the  source  from  which  were  to  come  the  funds 
to  meet  these  obligations.  The  drawers  of  the  drafts  were 
his  employees,  and  his  contract  with  the  jdaintiffs  was  in 
effect  that  what  the.se  deputies  earned,  to  the  limit  of  the 
drafts  accepted,  would  be  paid,  when  allowed  by  the  Treas- 
ury Department  and  collected  by  him,  not  to  the  several 
deputies,  but  to  the  plaintiffs.  It  was  not  necessary  that 
the  plaintiffs  should  produce  all  the  accounts  of  the  defend- 
ant as  United  States  Marshal,  or  certified  copies  thereof. 
He  was  required  to  j)ut  in  evidence  only  so  much  of  his 
accounts  as  he  was  advised  was  j)ertinent  to  the  matter  in 
controversy,  and,  if  there  were  other  accounts  or  vouchers 
that  would  throw  light  on  his  dealings. with  the  drawers  of 
these  drafts,  and  tend  to  show  that  he  was  not  liable  on 
account  of  his  conditional  acceptance  of  them,  it  was  the 
privilege  of  the  defendant  to  introduce  such  records  and 
accounts  in  evidence,  and  thus  counteract  the  force  of  the 
evidence  of  the  plaintiffs. 
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What  is  said  above  disposes  of  the  second  and  third 
exceptions  of  the  defendant  to  the  re})ort  of  the  referee. 
There  was  error  in  sustaining  these  exeei)tions,  as  there  was 
also  in  sustaining  his  first  exception.  It  seems  sufficient  to 
refer  to  the  statement  contained  in  the  report  and  to  the 
former  ruling  of  this  Court  in  this  cause  (105  N.  (\,  42)  to 
show  that  the  inadmissibility  of  Exhibits  **A,"  *'B"  and 
**C''  was  not  finally  and  conclusiyely  determined  by  his 
Honor  Judge  (.'onnor,  as  seems  to  be  insisted  by  the  defend- 
ant in  this  exception. 

The  eleyenth  exception  of  defendant  seems  to  us  to  be  of 
no  force,  as  one-half  of  what  the  dei)uties  seem  to  haye 
earned  is  more  than  enough  to  satisfy  th(*  plaintiff's  demand. 

His  Honor  should  haye  considered  the  transcripts  "A/* 
*'B,"  **C'*  and  '*AA"  aseyidence  in  tlie  cause,  as  the  referee 
did,  and  with  that  eyidence  before  liim  should  have  passed 
upon  the  other  exceptions  filed  by  the  defendant. 

Remanded. 


JASPER  CL.WBKOOK  v.  COMMISSIOXEKS  OF  ROCKINGHAM 

COrNTY. 

Town  Subscription  to  Railroad — Election-^ Declaring  Besult — 
Issue  of  Bonds^  validity  of — Purchasers  of  Bonds^  when  and 
ivhcn  not  affected  with  notice. 

1.  Where  there  is  an  inherent  constitutional  defect  in  the  statute  autlior- 

izing  the  issue  of  municipal  bonds  or  in  the  proceedings  under 
which  they  are  issued,  a  purchaser  takes  witli  notice,  and  there 
can  }ye  no  such  thing  as  an  innocent  holder. 

2.  The  only  authority  that  can  fasten  upon  a  municipality  an  obligsition 

to  pay  a  suhgcription  to  a  railroad  is  the  duly  ascertained  vote  of  a 
majority  of  ita  qnalitied  voters,  and  bonds  issued  without  such 
vote  being  ascertained  and  declared  are  invalid  even  in  the  hands  of 
an  innocent  purchaser. 
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3.  AVhere  an  act  of  the  Lcp:islature  (cli.  87,  Acts  of  1887)  authorizing 

towns  alonp  the  line  of  a  pro|)osod  railway  to  purchase  its  stock 
and  issue  l)onds  in  payment  thereof,  upon  the  vote  of  a  majoritj" 
of  the  qualified  voters,  reciuired  that  the  County  Commissioners 
should  ascertain  and  declare  the  result  of  such  election  and,  upon 
an  affirmative  vote  to  issue  tlie  bonds,  a  statement  by  the  County 
Commissioners  that  "after  due  canvass,  the  foregoinjr  returns  of 
election  are  correct  and  the  said  Board  hereby  approve  the  said 
returns"  is  not  a  declaration  that  a  majority  of  the  qualified  voters 
favored  the  subscription. 

4.  A  purchaser  of  municipal  bonds  which,  uj)on  their  face,  refer  to  the 

statute  under  which  they  are  issued  is  bound  to  take  notice  of  the 
statute  and  all  its  requirements;  and,  therefore,  where  lx)nds  were 
issued  bv  the  Commissioners  of  a  count v  on  behalf  of  a  town 
under  an  act  of  the  Legislature  authorizing  the  issue  upon  an 
affirmative  vote  of  a  majority  of  the  qualified  voters  of  the  town, 
and  neither  the  declaration  of  the  result  of  the  election  bv  the 
Connnissioners  nor  the  recitals  in  the  l)onds  show  that  a  majority 
of  the  voters  of  the  town  voted  in  favor  of  the  stibscription,  the 
purchasers  of  the  bonds,  though  homt  fitie  and  for  value,  will  not 
be  protected  in  a  suit  by  tax-payers  to  restrain  the  collection  of 
taxes  to  pay  the  same,  unless  a  jury  shall  fmd  that  riuestion  in  the 
affirmative. 

5.  An  election  held  on  the  dav  named  bv  the  Countv  Commissioners  for 

•r  »•  W  t 

a  vote  upon  the  question  of  issuing  bonds  in  aid  of  a  railroad, 
under  ch.  87,  Acts  of  1887,  is  not  vitiated  by  the  fact  that,  through 
mistake,  another  date  was  copied  in  their  minutes. 

().  In  voting  on  the  question  of  subscribing  for  railway  stock  and  issuing 
bondw  in  layment  therefor,  under  l^ws  18S7,  ch.  87,  requiring  that 
those  in  favor  t^;ereof  should  vote  '*Sul)scription,"  and  those 
o])]>OFed  **No  Subscription,"  it  is  immaterial  that  the  electors 
voted  " For  Subscription "  and  "Against  Subscription." 

7.  The  fact  that  petitioners  for  an  election  to  decide  whether  the  town 

should  purchase  railway  stock  and  issue  l)ond8  therefor,  under 
J^iws  1SS7,  ch.  87,  .styled  themselves  "voters  and  tax-j>ayers," 
while  the  act  required  a  i>etition  by  "resident  tax-payers,"  was 
immaterial. 

8.  The  fact  that  the  Countv  Commissioners  canvassed  the  returns  of  such 

election  the  second  day  thereafter,  instead  of  the  third,  as  pro- 
vided bv  the  statute,  is  immaterial. 
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This  was  an  a(  tiox  brought  by  Jasper  Claybrook  and 
others,  citizens  of  the  town  of  Stoneville,  to  the  Fall  Term 
of  the  Superior  Court  of  RocKixciHAM  County,  against  the 
Board  of  County  Commissioners  of  Rockingham  county,  to 
test  the  validity  of  an  election  held  in  said  town  under 
chapter  87  of  the  Laws  of  1887,  for  a  subscrii)tion  of  ^OjOOO 
to  the  caintal'stock  of  the  Roanoke  &  Southern  Railway 
Company,  and  for  injunctive  relief  against  the  issue  or  sale 
of  such  bonds,  and  against  the  further  collection  of  taxes 
to  pay  the  interest  thereon.  A  temporary  injunction  was 
issued  returnable  during  the  Fall  Term  of  Rockingham 
Su})erior  Court,  before  Winato)!,  J.,  and  upon  the  filing  of 
the  answer  of  the  Commissioners,  duly  veritied,  the  Vir- 
ginia and  North  Carolina  Construction  Coni])any  and  J.  M. 
Cummings,  the  purchasers  of  said  bonds,  were  by  order 
made  parties  defendant,  and  filed  their  verified  answers; 
and  the  matter  of  the  injunction  was  finally  heard  upon  the 
jilaintitts'  verified  complaint,  replies,  affidavits  and  exhib- 
its, and  the  defendants'  answers,  affidavits  and  exhibits,  as 
set  forth  in  the  record,  the  pleadings  being  used  as  affida- 
vits. 

His  Honor  rendered  judgment  continuing  tiie  injunction, 
and  the  defendants  apj)ealed. 

3/c/>w5  Ileid  X'  Reld,  for  plaintifis. 

Messrs.  Mebanc  tt*  Scoff,  for  <lefendants  (appellants). 

Mac'Rak,  J.:  The  provisions  of  the  act  to  incorporate  the 
Roanoke  ife  Southern  Railway  Com])any  (Laws  1S87,  ch.  87) 
which  are  applicable  to  our  i)resent  inquiry  are  substan- 
tial! v  as  follows:  Anv  town  through  or  near  which  the  said 
road  mav  run  mav  subscribe  for  and  hold  stock  in  said 
company,  when  authorized  so  to  do  by  a  majority  of  all  the 
qualified  voters  of  such  town,  under  the  provisions  of  the 


4o0  IN  THE  SUPREME  COURT.  [lU 


Gl.AYBROOK    V.    CoMMISSIOXi2RS. 

m 

said  act.     Upon  presentation  of  a  petition,  signed  by  at 
least  twenty  resident  tax-pavers  of  anv  town,  to  the  Board 
of  Commissioners  of  any  county  in  which  said  town  is  situ- 
ated,  requesting  said  Commissioners  to  submit  to  the  vote 
of  the  qixalified  voters  of  their  town  a  proposition  to  subscribe 
a  definite  sum  named  in  the  j)etition  to  the  capital  stock  of 
said  company,  the  Board  of  Commissioners*  shall,  within 
sixty  days,  order  an  election  to  be  held  and  submit  to  the 
qualified  voters  thereof  the  question  of  subscribing,  accord- 
ing to  the  petition ;  at  which  election  those  in  favor  of  such 
subscription  shall  vote  **Kubscription,"  and  those  opposed 
sliall  vote  *'No  subscription."     The  said  election  is  directed 
to  be  held,   registrar,  poll-holders  and  judges  appointed, 
and  the  registration  of  voters  taken  as  provided  by  law  for 
the  election  of  Commissioners  or  Aldermen  of  cities  and 
towns,  except  that  the  poll-holders  shall  make  returns  within 
three  days  after  the  election  of  the  votes  cast  to  the  Board 
of  County  Commissioners,  who  shall,  on  the  third  day  after 
the  election,  canvass  tlie  returns,  declare  the  renult  hind  cause 
the  same  to  be  entered  on  their  minutes.     And  if  a  sub- 
scription shall  he  directed  by  a  majority  of  all  the  qualified 
voters  of  the  town  the  chairman  of  the  Board  of  Commis- 
sioners shall,  within  sixtv  days  after  said  vote  is  ascertained, 
subscribe  the  amount  so  authorized,  to  be  paid  for  in  the 
bonds  of  the  town  at  their  face  value,  and  the  Board  of 
Commissioners  shall   issue  coupon   bonds  to  the  amount 
authorized  in  the  denominations  specified  in  the  act,  indi- 
cating on  the  face  of  the  bond  on  account  of  what  town 
and  the  conditions  upon  which  they  are  issued.     Said  bonds 
are  to  run  not  exceeding  forty  years,  and  bear  interest  not 
exceeding  six  per  cent,   per  annum.     And  the  Board  of 
Commisf-ioners  are  to  levy  annually  a  special  tax  upon  all 
the  property  and  polls  of  said  town  to  regularly  pay  the 
interest  as  it  shall  fall  due  and  to  provide  a  sinking  fund 
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to  pay  off*  the  principal  at  the  maturity  of  the  bonds.  The 
tax-collector  of  the  town  is  to  collect  the  tax  and  promptly 
apply  it  to  the  ])ayment  of  the  interest  and  principal  as 
provided  for  in  the  act.  By  chapter  118  of  the  Acts  of 
1893  there  was  an  amendment  to  the  foregoing,  providing 
that  if  any  such  city  or  town  fail  or  neglect  to  appoint  a 
tax-collector  on  or  before  the  30th  dav  of  Mav  of  any  vear 
it  shall  be  the  dutv  of  the  Sheriff  of  the  county  to  collect 
all  taxes  duly  levied  upon  the  property  and  polls  of  said 
town. 

On  the  first  Monday  in  October,  1888,  a  petition  was 
filed  before  the  Board  of  Commissioners  of  Rockingham 
county,  pur])orting  to  be  signed  by  twenty-three  vofers  and 
tax-payers  of  the  town  of  Stoneville,  asking  the  Board  to 
order  an  election  in  the  town  of  Stoneville,  and  an  election 
was  ordered  to  be  held  on  the  3d  dav  of  November,  1888, 
at  which  the  legally  qualified  voters  may  be  entitled  to 
vote  for  or  against  a  subscription  of  $5,000,  etc.  And,  as 
appears  from  the  minutes  of  the  Board,  return  was  made 
of  said  election  by  the  judges  and  registrar  to  the  Board  of 
Commissioners  on  the  5th  of  November,  1888,  and  the  fol- 
lowing action  taken  by  the  Board : 

**  It  appearing  to  the  satisfaction  of  the  Board  of  County 
Commissioners,  after  due  canvass,  that  the  foregoing  returns 
of  election  are  correct,  and  the  said  Board  hereby  approve 
the  said  returns." 

On  December  8,  1800,  the  Board  of  Commissioners  deliv- 
ered to  the  Roanoke  &  Southern  Railwav  Comr)anv  fiftv 
bonds  of  $100  each,  a  copy  of  one  of  which  bonds  (all 
being  alike)  is  made  a  part  of  the  statement.  On  Decem- 
ber 19,  1890,  the  said  bonds  were  transferred  and  assigned 
bv  said  railwav  comnanv  to  the  defendant  construction 
company,  in  consideration  of  work  and  labor  done  upon 
said  road,  and  said  railroad  was  built  and  is  now  operated 
through  the  town  of  Stoneville. 
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The  plaintiff's  allege  the  following  irregularities  in  the 
pro(!eedings  under  which  the  election  was  held  and  the 
action  of  the  Board  of  Countv  Commissioners  thereafter: 

"  1.  That  the  petitioners  styled  themselves  voters  and 
tax-payers  of  the  town  of  Stoneville,  and  not  resident  tax- 
payers, as  required  by  section  22  of  the  Act  of  1887. 

**  2.  That  the  election  w-as  ordered  to  be  held  on  the 
30th  of  November,  and  was  held  on  the  3d  dav  of  said 
month. 

^^  3.  That  there  was  no  registration  of  voters  had  before 
the  election,  as  required  by  law. 

'^4.  That  the  ballots  used  in  said  election  were  *  For 
subscription,*  instead  of  simply  'Subscription,'  and  'Agaiiist 
subscription,'  instead  of  *  No  subscription,'  as  the  statute 
required. 

'*  o.  That  it  nowhere  appears  that  a  majority  of  the 
qualified  voters  of  the  town  voted  in  favor  of  subscription. 

**6.  That  no  qualified  voter  of  the  town  did  vote  *  Sub- 
scription.' 

''  7.  That  the  Board  of  Commissioners  made  no  canvass 
of  the  returns  of  said  election  on  the  third  dav  thereafter, 
as  by  law  they  were  recjuired  to  do. 

*'  8.  That  the  Board  of  Commissioners  failed  to  ascertain 
the  result  of  said  election,  or  to  declare  the  same,  or  to 
cause  the  siime  to  be  entered  on  their  minutes." 

And  the  plaintiffs  further  charge  that  the  bonds  have 
never  passed  into  the  hands  of  innocent  holders  for  value 
without  notice  of  the  alleged  irregularities.  Tlio  complaint, 
answers  and  replies,  together  with  many  affidavits,  were 
offered  upon  the  motion  for  an  injunction,  which  it  will  not 
be  necessarv  to  set  out  here,  as  we  have  stated  the  conten- 
tions  of  the  parties. 

The  holders  of  the  bonds  in  (juestion  have  been  ma<le 
parties  and  have  filed  their  answers.  The  defendants  con- 
tend : 
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"1.  That  the  plaintiffs  liave  failed  to  bring  their  action 
within  a  reasonable  time  and  until  the  bonds  have  passed 
into  the  hands  of  innocent  or  bona  fidC'  holders  for  value 
and  without  notice,  and  therefore  that  the  action  should  be 
dismissed. 

"  2.  That  the  general  allegation  of  the  complaint  that  a 
majority  of  the  qualified  voters  did  not  vote  subscription 
is  too  vague  and  not  stated  with  the  certainty  recjuired ; 
and  so  with  regard  to  the  allegation  that  the  registration 
books  were  not  kept  open  for  thirty  days  before  the  elec- 
tion, it  not  being  alleged  that  any  voter  was  deprived  of 
the  right  to  register  and  vote. 

*'3.  That  a  majority  of  qualified  voters  did  vote  in 
favor  of  subscription. 

*^  4.  That  the  bonds  in  question  have  passed  into  the 
liands  of  bona  fide  holders  for  value  and  without  notice, 
and  that  the  Board  of  Commissioners  and  the  town  of 
Stoneville  are  estopped  from  denying  the  validity  of  the 
bonds  by  the  entries  upon  the  minutes  of  the  Board  and 
the  recitals  in  the  bonds." 

It  will  be  seen  that  two  issues  arise  upon  tlie  pleadings, 
involving  serious  (juestions  in  dispute: 

1.  Did  a  majority  of  the  qualitiod  voters  of  the  town 
of  Stoneville  vote  for  subscription? 

2.  Are  the  defendants  the  ^"irginia  and  North  Carolina 
Construction  Company  and  J.  M.  Cummings  bona  fide 
holders  of  the  bonds  and  without  notice  of  any  irregulari- 
ties in  their  issue? 

It  follows  that  |)ending  the  determination  of  these  issues 
it  will  be  necessary  that  tlie  injunction  should  be  continued. 

In  considering  the  questions  presented  to  us  by  the  con- 
tentions of  the  parties  as  to  the  liability  of  a  municipal 
corporation  on  bonds  issued  for  its  benefit  we  are  traveling 
upon  a  beaten  tr^ick.     The   law  •  has  been  well  settled  by 
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repeated  adjudicutious  in  the  Su])reme  Court  of  the  United 
States  and  in  manv  of  the  States  of  the  Union,  and  nowhere 
better  than  by  our  predecessors  in  this  Court. 

There  is  no  statute  of  limitations  applicable  to  this 
action;  therefore  it  must  be  brought  within  a  reasonable 
time  and  before  the  rights  of  innocent  holders  have  inter- 
vened.    Joneifi  V.  CommissionerH,  107  N.  C,  24X. 

It  will  be  understood  that  where  there  is  an  inherent 
constitutional  defect  in  the  statute  authorizing  the  issue  of 
municipal  bonds  or  in  the  proceeding.^  under  which  they 
are  issued  a  purchaser  of  the  bonds  takes  them  with  notice, 
and  there  can  be  no  such  tiling  as  an  innocent  holder;  or, 
where  there  is  a  plain  violation  of  the  statute  conferring 
the  authority  to  issue  bonds,  as  in  Anthony  v.  Jones,  101 
V).  S.,  (593,  where  the  bonds  were  required  by  the  statute  to 
be  presented  to  the  State  Auditor  to  be  registered,  certified 
and  indorsed  before  they  were  negotiable,  and  this  re(|uire- 
ment  was  disregarded,  the  notice  of  the  defect  was  borne 
upon  the  bond  itself  by  the  lack  of  indorsement;  or,  in 
McClure  v.  Oj'ford,  94  U.  S.,  429,  where  the  recitals  in  the 
bonds  showed  that  they  were  illegally  issued,  the  same 
result  will  follow. 

The  doctrine  now  so  thoroughly  settled  is  stated  in  a 
very  able  opinion  by  Mr.  Justice  Bynim  in  Belo  v.  Com- 
missionerM^  76  N.  C,  489:  '*  While  the  decisions  are  very 
uniform  that  the  record  of  the  Justice's  Court  affirming  the 
fact  of  compliance  with  the  conditions  precedent  to  the 
subscription  of  stock  is  conclusive,  and  estops  the  county 
from  denvinc:  the  validitv  of  the  bonds  in  the  hands  of  a 
bona  fide  holder  before  maturity,  they  are  equally  uniform 
in  giving  the  same  effect  to  the  recitals  in  the  bonds  them- 
selves that  they  had  been  issued,  in  pursuance  of  the  law 
which  authorized  their  issue.  The  recital  is  a  determina- 
tion of  the  question,  and   the  holder  has  a  right  to  rely 
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on  it.''  Many  authorities  are  cited,  and  since  the  decision 
was  made  the  principle  has  often  been  reiterated  in  this 
Court,  more  especially  in  numerous  cases  where  actions 
were  brought  to  restrain  the  collection  of  special  taxes  for 
graded  schools  and  under  the  fence  law,  where  it  was  uni- 
formly held  that  the  declaration  and  finding  of  the  Board  of 
Commissioners  that,  at  an  election  which  was  properly  held, 
a  majority  of  the  voters  favored  the  provisions  of  the  act 
was  final  and  conclusive,  except  wh^n  attacked  by  direct 
proceedings  brought  for  that  purpose  before  rights  of  inno- 
cent holders  had  intervened.  Sim2)8on  v.  Commissioners^  84 
N.  C.,  158;  Cain  v.  Commissioners,  86  N.  C,  8;  Smallwood 
V.  Nncbern,  90  N.  C.,  36;  State  v.  Emry,  98  N.  C,  768. 

In  the  Supreme  Court  of  the  United  States  there  is  an 
unbroken  current  of  authorities  from  Knox  County  \.  Aspin- 
wall,  21  How.,  539,  to  Hodges  v.  Dixon,  150  U.  S.,  182,  where  it 
is  said,  after  citing  many  authorities,  that  "recitals  in  bonds 
issued  under  legislative  authority  may  estop  the  munici- 
pality from  disputing  their  authority  as  against  a  bona  fide 
holder  for  value,  but  when  the  municipal  bonds  are  issued 
in  violation  of  a  constitutional  provision  no  such  estoppel 
can  arise  b)'^  reason  of  any  recitals  contained  in  the  bonds.*' 

The  exception  as  to  issue  or  violation  of  constitutional 
provisions  is  expressly  stated  in  Duke  v.  Broiun,  96  N.  C, 
127,  and  in  Railroad  v.  Commissioners,  109  N.  C,  159.  In 
the  former  case  it  was  said:  **  But  it  may  be  suggested  that 
the  defects  not  known  to  the  innocent  purchasers  of  these 
public  securities  do  not  enter  in  to  vitiate  their  obligatory 
force,  when  the  vote  has  been  ofticiallv  counted  and  the 
result  announced.  This  is  true,  as  held  in  Nonnent  v.  Com- 
missioners, 85  N.  C,  387,  and  when  those  charged  with  the 
conduct  of  an  election  have  determined  the  facts  necessary 
to  its  efficacy,  this  being  matter  in  pais,  it  is  to  be  taken  as 
conclusively  settled,  as  in  that  case,  that  a  majority  of  all 
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the  qualified  voters  of  the  city  had  voted  in  favor  of  a 
graded  school.  This  is  not  our  case.  The  Commissioners 
to  whom  the  vote  is  certified  determined  the  respective 
votes  for  and  against  the  issue  of  the  bonds,  and  a  majority 
thereof  in  favor  of  it,  as  allowed  by  said  act  for  the  pur- 
pose therein  set  out,  and  that  all  the  requirements  of  said 
act  and  of  the  law  have  been  duly  and  regularly  complied 
with.  They  do  not  certify,  nor  could  they  on  the  returns 
made,  that  the  constitutional  majority  of  affirmative  votes 
had  been  cast,  and  in  this  feature  the  case  essentiallv  dittere 
from  that  of  Norment  v.  Commissionera.^' 

In  Railroad  v.  Commissioners,  supra,  it  is  said :  **  The  only 
authority  that  can  fasten  upon  the  township  an  obligation 
to  pay  a  subscription  is  the  duly  ascertained  vote  of  a 
majority  of  its  qualified  voters.  Without  it  any  action  of 
the  County  Commissioners  or  township  Justices,  appoint- 
ing agents  to  subscribe  for  and  to  represent  or  vote  for  said 
township  in  the  stockholders'  meetings  of  the  plaintiff  com- 
pany, was  a  nullity  and  uUra  vires.  The  life-giving  power 
required  bj^  the  Constitution,  the  due  expression  of  the 
popular  will  at  the  ballot-box,  being  lacking,  if  the  Com- 
missioners had  gone  still  further  and  actually  issued  the 
bonds  they  would  have  been  invalid  even  in  the  hands  of 
innocent  purchasers.'^ 

Bv  reference  to  the  returns  of  election  it  will  be  seen  that 
it  is  simply  that  the  votes  cast  were  for  subscription  21, 
against  subscription  1.  And  tlie  declaration  of  the  Board 
of  Commissioners  is  that  it  appearing  to  them,  **  after  due 
canvass,  that  the  foregoing  returns  of  election  are  correct, 
and  the  said  Board  hereby  approve  the  said  returns,''  there 
is  no  declaration  here  that  a  majority  of  the  qualified  voters 
fiivored  the  subscription. 

We  must  look,  then,  to  the  recitals  in  the  bonds,  and  there 
we  find  it  stated  that  *'the  Board  of  Commissioners  of  the 
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county  of  Rockingham,  legally  representing  the  body  of 
the  town  aforesaid,  having  duly  ascertained  the  sense  of  the 
qualified  voters  of  the  town  aforesaid  to  favor  a  corporate 
subscription  to  the  capital  stock  of  the  Roanoke  &  South- 
ern Railway  Company,  by  an  election  heretofore  duly  held 
for  that  purpose,  have  caused  this  bond  to  be  issued  to  meet 
the  installments  upon  the  town  subscription  to  said  comi)any, 
and  the  whole  is  done  bv  virtue  of  an  act  of  the  General 
Assembly  ratified  the  23d  day  of  February,  1887,  chapter 
87,  Acts  of  -1887/' 

'  While  the  recitals  in  the  bond  are  binding  and  conclusive 
in  favor  of  a  bona  fide  holder  for  value,  they  refer  to  the 
act  of  Assembly  under  which  the  election  was  held,  and 
put  the  purchaser  upon  notice  of  the  requirements  of  the 
act,  the  same  being  a  part  of  the  recital  by  virtue  of  the 
reference  to  it.  **To  be  a  bona  fide  holder  one  must  be 
himself  a  purchaser  for  value  without  notice,  or  the  suc- 
cessor of  one  who  was.  Every  man  is  chargeable  with 
notice  of  that  which  the  law  requires  him  to  know,  and  of 
that  which,  after  being  put  upon  inquiry,  he  might  have 
ascertained  by  the  exercise  of  reasonable  diligence.  Every 
dealer  in  municipal  bonds,  which  u[»on  their  face  refer  to 
the  statute  under  which  thev  were  issued,  is  bound  to  take 
notice  of  the  statute  and  of  all  its  requirements."  Chief 
Justice  Waite,  in  McClure  v.  Oxford^  8U2>ra.  Referring  to 
section  22  of  said  act,  it  will  be  seen  that  the  dutv  of  the 
Board  was  to  submit  to  the  qualified  voters  of  the  town  the 
question  of  subscribing  to  the  capital  stock  of  said  com- 
pany the  amount  specified  in  the  petition,  so  that  the  recitals 
in  the  bond  do  not  show  a  full  compliance  with  the  recjuire- 
ments  of  the  act. 

Treating  the  other  irregularities  charged  by  plaintiffs 
as  only  irregularities  which  would  not  vitiate  the  bonds  in 
the  hands  of  an  innocent  holder  for  value,  the  main  ques- 
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ceedings  iu  rem  or  quasi  in  rem,  and  in  which  the  jurisdiction  as 
to  non-residentfi  only  authorizes  a  judgment  acting  upon  the 
property. 

3.  Where  an  action  is  for  the  recovery  of  a  debt  and  there  is  no  attach- 

ment of  the  property  to  confer  jurisdiction  there  can  be  no  ser- 
vice by  publication  of  the  summons  and,  hence,  actual  service  in 
another  State  "  in  lieu  of  publication  "  would  be  invalid. 

4.  Where  the  enforcement  of  a  debt  or  other  liability  is  sought  by  sub- 

jecting property  of  a  non-resident,  the  jurisdiction  is  based  u|X)n 
the  seizure  of  the  property  and  only  exten-ls  to  the  property 
attached;  and  no  i)ersonal  judgment  can  be  rendered  against  the 
defendant,  not  even  for  the  costs,  or  affecting  other  property 
within  the  State. 

The  plaintiff  caused  sumiiious  to  be  issued  by  the  Clerk 
of  Forsyth  Superior  Court  and  to  be  served  on  the  defend- 
ant corporation  in  New  Orleans  by  an  officer  of  the  State 
of  Louisiana,  as  provided  for  in  ch.  120,  Acts  of  1891.  At 
August  Term,  1893  (tlie  return  Term),  the  plaintiff*  filed 
his  complaint  and  an  attorney  for  the  defendant  entered  a 
special  appearance  and  moved  to  dismiss  the  action,  for 
that  the  defendant  was  not  in  court,  and  that  no  sufficient 
affidavit  for  summons  to  issue  to  a  foreign  State  under  ch. 
120,  Acts  of  1891,  had  been  made. 

Plaintiff^'s  counsel  moved  for  judgment,  stating  that 
there  was  an  affidavit  filed  or  he  would  file  a  sufficient 
affidavit.  His  Honor  declined  to  give  judgment,  but  gave 
plaintiff"  time  to  file  affidavits  to  obtain  the  jurisdiction  of 
the  Court,  and  gave  to  defendant  time  to  answer. 

On  December  4th  the  plaintiff'  filed  an  affidavit,  as  fol- 
lows : 

*'S.  L.  Long,  being  duly  sworn,  says  that  the  defendant 
company  has  its  general  j)lace  of  business  in  the  city  of 
New  Orleans,  and  therefore  prays  a  summons  and  asks 
process  issue  that  tlie  same  may  be  sent  to  the  Sheriff*  or 
other  proper  officer  of  that  city." 


N.  C]  FEBRUARY  TERM,  1894.  467 


Lk^ng  r.  Insurance  Company. 


At  the  December  Term,  1893,  defendant's  attorneys 
stated  that  they  entered  a  special  appearance  with  Mr.  Pat- 
terson and  moved  to  dismiss  the  action,  for  that  no  suffi- 
cient affichivit  had  been  filed  warranting  the  process  of  the 
(.'ourt  or  obtaininjj  the  jurisdiction  of  the  Court;  that  it 
was  admitted  tliat  the  defendant  was  a  resident  of  the 
State  of  Louisiana,  and  plaintiff*  had  not  alleged  it  had 
property  within  the  State  of  North  Carolina,  and  that 
the  action  was  simply  in  pemonam.  Plaintiff'  moved  for 
judgment  for  >vant  of  an  answer,  and  alleged  that  his 
affidavit  of  December  4th  was  sufficient  and  that  de- 
fendant was  in  court.  His  Honor  WiuHton,  J.,  held  and 
found  as  a  fact  on  the  affidavit  of  J.  L.  Patterson  filed  and 
statement  of  counsel  tliat  a  special  appearance  only  had 
been  entered,  and  asked  plaintiff*  if  he  wished  to  file  an 
additional  affidavit  or  wished  an  alian  summons.  Plaintiff 
stated  that  he  did  not,  and  moved  for  judgment  on  his 
complaint.     This  his  Honor  declined. 

The  defendant  moved  to  dismiss  the  action,  which  motion 
his  Honor  granted  and  plaintiff"  appealed. 

Mr,  J,  S.  Grogan,  for  plaintiff' (appellant). 
Messrs,  Glenn  &  Manly y  for  defendant. 

Clark,  J.:  The  finding  of  the  Court  below  that  the 
ai>pearance  of  the  defendant  at  August  Term  was  a  special 
api>earance  is  not  reviewable. 

The  Act  of  1891,  ch.  120,  authorizing  service  of  summons 
and  other  process  upon  a  non-resident  by  an  officer  of  the 
county  and  State  where  he  resides,  is,  as  the  act  expresses 
it,  only  *'in  lieu  of  publication  in  a  newspaper."  It  can 
only  be  done  in  those  cases  in  which  j)ublication  could  be 
made  and  has  only  the  effect  publication  would  have, 
except  it  may  be  that  when  the  actual  notice  is  brought 
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home  by  such  service  to  a  non-resident  he  has  not  the  right 
allowed  the  defendant  when  publication  is  made  by  The 
Code,  §220,  to  defend  after  judgment.  But  as  to  this  we 
need  not  decide  now. 

** Substituted  service  by  pubUcation,  or  in  any  other 
authorized  form,  may  be  sufficient  to  inform  parties  of  the 
object  of  proceedings  taken  where  property  is  once  brought 
under  the  control  of  the  Court  by  seizure  or  some  ecjuiva- 
lenl  act.  *  *  *  Such  service  mav  also  be  sufficient  in 
cases  where  the  object  of  the  action  is  to  reach  and  dispose 
of  pro])erty  in  tlie  State,  or  of  some  interest  therein,  by 
enforcing  a  contract  or  lien  resj)ecting  the  same,  or  to  par- 
tition it  among  different  owners,  or,  wlien  the  public  is  a 
))arty,  to  condemn  and  approi)riate  it  for  a  {>ublic  purpose. 
In  otiier  words,  such  service  mav  answer  in  all  actions 
which  are  substantially  proceedings  f/K/Y7//.;  *  *  *  ])roc- 
ess  from  the  tribunals  of  one  State  cannot  run  into  another 
State  and  summon  parties  there  domiciled  to  leave  its  ter- 
ritory and  res])ond  to  proceedings  against  hiin."  Pen)ioyer 
V  Neff,  95  U.  S.,  714,  727;  Wihon  v.  Sdiqmmi,  144  l\  S., 
41,  44.  "There  is  a  large  class  of  cases  which  are  not 
stric'tly  actions  in  rem,  but  are  frecjuently  spoken  of  as 
actions  (jnasi  in  rem,  *  *  *  j^j  \vhich  property  of  non- 
residents is  attached  and  held  for  the  discharge  of  debts 
due  bv  them  to  citizens  of  the  State,  and  actions  for  the 
enforcement  of  mortgages  and  otlier  liens."  tVeeinan  v. 
Alderman,  119  I'.  S.,  185;  ITornfhall  v.  Bunvell  109  N.  (\, 
10.  Where  the  proceeding  is  for  the  enforcement  of  mort- 
gages or  other  liens,  or  the  condemnation  of  a  right  of  way 
or  other  easement,  or  the  j)artition  of  realty  and  the  like, 
the  jurisdiction  as  to  non-residents  only  authorizes  a  judg- 
ment acting  upon  the  property.  Where  the  enforcement 
of  a  del)t  or  other  personal  liability  is  sought  by  subjecting 
prop(*rty  of  the  non-resident  the  jurisdiction  is  based  upon 
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the  seizure  of  the  i>"r()j)erty  and  only  extends  to  the  property 
attached.  In  neither  case  can  any  {)ersonal  judgment  be 
rendered  against  tlie  defendant,  not  even  for  the  costs,  nor 
affecting  other  property  of  his  even  within  the  State. 
Winfrce  v.  Bac/ley,  102  N.  C,  515.  The  act  (1891,  ch.  120) 
allowing  service  of  process  of  this  State  uinm  a  non-resident 
where  he  resides  does  not  and  cannot  extend  the  jurisdic- 
tion. It  is  a  convenient  and  probably  a  more  sure  way  of 
bringing  home  to  tlie  non-resident  the  notice  wliich  for- 
merly was  made  solely  by  publication.  It  is  optional  with 
the  plaintiff  which  mode  he  shall  use.  MuUni  v.  Canal  Co., 
at  this  Term.  Hut  the  service  of  process  in  another  State  is 
valid  only  in  those  cases  in  which  i)ublication  of  the  proc- 
ess would  be  valid.  22  A.  &  E.  Eve.,  VM ;  Vorl:  v.  State, 
73  Tex.,  051.  This  is  true  also  in  action  for  divorce.  Bur- 
ton V.  Burton,  45  Ilun.,  G8. 

In  the  present  case,  the  action  being  for  the  recovery  of 
a  debt,  pul>lication  of  summons  would  have  been  invalid 
because  there  was  no  attachment  of  the  projjcrty  of  defend- 
ant to  confer  jurisdiction.  Winfrce  v.  Bagleij,  nupra.  As 
no  publication  of  summons  would  have  been  valid  the 
actual  service  in  another  State  "in  lieu  thereof*  wase([ually 
invalid.  The  plaintiff  declined  the  leave  given  him  to 
amend  his  j)roceedings  to  bring  the  defendant  into  court, 
and  the  Judge  therefore  properly  dismissed  tlie  action. 

Not  only  has  the  process,  issuing  from  one  State,  no  extra 
territorial  effect  when  served  in  another  State  (except  as 
notice  of  a  proceeding  in  rem,  or  qua>ii  in  rem,  which  could 
be  served  by  publication  of  the  notice),  but  even  in  the 
Federal  Courts,  whose  jurisdiction  extends  throughout  the 
Union,  a  personal  judgment  can  be  had  against  a  defend- 
ant onlv  when  sued  in  the  district  where  he  resides. 
Tolarul  v.  Spratjue,  12  Pet.,  oOO.  A  personal  judgment 
affainst  a  non-resident  can  only  be  obtained  in  a  State  (-ourt 
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when  he  can  be  found  and  served  with  process  while  in  the 
State  {Peabody  v.  Hamilton,  10(3  Mass.,  217  ;  Smith  v.  Gibson, 
83  Ala.,  284),  or,  if  a  corporation,  by  service  on  its  agent 
there.  It  should  be  noted  that  the  statute  now  {The  Code, 
§347),  as  amended  by  chapter  77,  Acts  1893,  is  materially 
different  from  the  act  in  force  when  Wilson  v.  Manvfactvr- 
ing  Co.,  88  N.  C,  o,  was  decided.  An  attachment  now  lies 
for  unliquidated  damages  arising  out  of  breach  of  contract 
or  for  injury  to  personal  or  real  property,  but  not  for  any 
other  torts,  such,  for  instance,  as  libel,  which  was  the  cause 
of  action  in  Winfree  v  Baglcy,  svpra.  No  Error. 


THE  RAISIN  FERTILIZER  C0:MPANY  v.  T.  W.  GRUBBS. 

Arrest  and  Bail — Discharge — Im^olvent — Exennptions — 

Practice — Appeal. 

1.  A  defendant   held  to  arrest  and   bail  can  be  discharged  only  (1), 

before  trial,  by  giving  bond  or  making  dej>osit;  section  21>S  of 
The  Offff;  (2),  at  the  trial,  by  the  issue  of  fraud  or  allegations  of 
tort  being  found  in  his  favor;  section  31(i  of  The  Cmle;  (3),  afler 
(or  before)  judgment  against  him,  by  payment  or  giving  notice 
and  siirrenderinj;  all  pro[)erty  in  excess  of  fifty  dollars;  section 
2072  of-  The  (UiiU. 

2.  Where  a  debtor  arre.-ted  and  imprisoned  for  fraud  did  not  tender  the 

oath  recjuired  by  sections  2t)()S-2D72  of  The  (hdc  to  the  eflTect  that 
he  had  not  property  of  the  value  of  fifty  dollars,  nor  surrender  his 
homestead  and  pergonal  property  exemptions,  nor  file  the  petition, 
nor  give  the  notice  re(iuin»d  by  eh.  27,  Vol.  II  of  The  O^te,  he  wae 
improperly  discharged  upon  an  attidavit  that  he  had  theretofore 
made  an  assignment  of  all  his  property  for  the  benefit  of  creditors 
and  that  he  was,  at  the  date  of  the  attidavit,  insolvent  and  not 
worth -more  than  the  exemptions  allowed  him  by  law  as  set  apart 
to  him. 

3.  Inasmuch  as  an  order  vacating  an  order  of  arrest  is  one  "affecting  a 

substantial  right"  an  api)eal  lies  therefrom. 
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Proceedings  in  arrest  and  bail,  heard  by  Graves,  J.,  on 
appeal  from  the  order  of  the  Clerk  of  the  Superior  Court 
of  Stokes  County  discharging  the  defendant.  His  Honor 
affirmed  and  approved  the  order  of  the  Clerk,  and  the 
plaintiff  appealed. 

Defendant  was  indebted  to  plaintiff  for  moneys  embez- 
zled, and,  upon  application  of  plaintiff',  was  arrested.  After- 
wards defendant  gave  notice  of  his  intention  to  move  for 
his  discharge,  and  filed  an  affidavit  stating  that  he  had 
theretofore  made  an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors,  at  which  time  he  was,  and  ever 
since  has  been,  insolvent,  and  not  worth  over  the  exemp- 
tions allowed  by  law,  as  set  apart  to  him. 

Messrs.  Stack  &  Bickett,  for  plaintiff  (a})pellant). 
Mi\  ]V.  W.  King,  for  defendant. 

Clark,  J.:  The  Constitution,  Art.  I,  sec.  10,  provides 
that  there  shall  be  no  imprisonment  for  debt  in  this  State 
except  for  fraud.  p]ven  in  such  cases  the  imprisonment  is 
not  perpetual,  but  the  debtor  can  be  discharged  upon  com- 
plying with  the  terms  of  ch.  27,  \'ol.  II  of  The  Code.  One  of 
those  terms  is  taking  the  oath  prescribed  in  section  2972, 
that  the  petitioner  has  "not  the  worth  of  fifty  dollars  in  any 
worldlv  substance,  in  debts,  monev  or  otherwise  whatso- 
ever."  This  requires  the  surrender  of  homestead  and  per- 
sonal property  exemption,  and,  indeed,  of  all  property  of 
everv  kind  in  excess  of  fiftv  dollars.  If  this  is  not  done 
the  insolvent  imprisoned  in  an  action  of  fraud  e.i'  contractu 
remains  in  prison.  He  has  his  choice.  Tlie  Legislature 
permits  the  fraudulent  debtor  to  be  discharged  only  upon 
those  terms.  It  lies  in  the  legislative  discretion  to  fix  the 
terms  upon  which  such  imprisonment  sliall  end.  The 
statute    formerly   permitted  an    imprisoned    insolvent    to 
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retain  his  exemptions,  as  was  held  in  State  v.  Davis,  82 
N.  (\,  GIO.  But  upon  that  decision  becoming  known,  the 
Legislature  immediate]}'  at  its  first  session  thereafter  passed 
chaj)ter  7G,  Acts  1881,  which  deprived  an  imprisoned  insolv- 
ent of  the  riglit  to  be  discharged  unless  he  should  surren- 
der all  exemptions  above  fifty  dollars.  This  act  was  held 
constitutional.  State  v.  WilliainSj  97  N.  C,  414.  The 
petitioner  held  in  arrest  and  bail  can  be  discharged  before 
judgment  in  cases  in  which  he  could  be  discharged  after 
judgment.  Burgwyn  v.  Hall,  108  N.  C,  489;  The  CV></<% 
§2951.  But  neither  before  nor  after  judgment  could  the 
petitioner  have  been  entitled  to  his  discharge  as  an  insolv- 
ent under  chapter  27,  \'ol.  II  of  TIic  Code,  for  he  has  not  filed 
the  i)etition  nor  given  the  notice,  and  especially  has  not  ten- 
dered the  oath  surrendering  all  exemptions  above  fifty 
dollars.  Likewise,  when  the  arrest  and  bail  is  an  action 
of  tort  in  cases  authorized  by  The  Code,  §291,  the  defend- 
ant can  only  be  discharged  without  payment,  if  the  issue 
is  found  against  him,  in  the  mode  prescribed  by  chapter  27. 
Vol.  1 1 .  Lon(j  V.  McLean,  <S8  N.  C,  3  ;  Moore  v.  Green,  73  X.  ('., 
394.  The  defendant  was  properly  held  to  arrest  and  bail 
under  the  allegations  of  the  complaint.  Traveraw  Deaton,  107 
N.  (A,  500;  Powers  v.  Davenport,  101  N,  C,  286.  The  ques- 
tion has  been  sometimes  asked.  Why  hold  a  party  in  arrest 
and  bail  if,  on  twenty  days'  notice  after  judgment,  he  can 
be  discharged  as  an  insolvent?  The  answer  is  that  if 
there  has  been  fraud  ex  contractu,  or  if  it  is  an  action  for 
such  a  tort  as  the  statute  permits  the  defendant  to  be  held 
to  arrest  and  bail,  the  constitutional  protection  from  impris- 
ment  on  the  non-payment  of  the  judgment  does  not  apply 
and  the  Legislature  gives  the  party  the  privilege  of  being 
released  without  i)ayment  only  on  surrendering  **all  prop- 

ertv  whatsoever"  above  fiftv  dollars.     In  Moore  v.  Green, 
I.  < 

«?/y>m,  "  the  whole  ground  was  gone  over  and   thoroughly 
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discussed/'  said  Ruffix,  J.,  in  Long  v.  McLean,  supra. 
To  the  contention  that  in  Dellinger  v.  Tweedy  OG  N.  (\,  206, 
it  had  been  held  (by  a  bare  majority  of  the  Court)  that  a 
homestead  exemption  was  valid  against  a  judgment  for  a 
tort  it  is  sufficiently  pointed  out  that  in  those  cases  of  tort 
in  whicli  the  party  can  be  taken  in  arrest  and  bail,  while 
tlie  homestead  is  valid  against  execution  for  the  judgment, 
the  defendant  can  be  discharged  from  execution  in  the 
arrest  by  complying  with  the  legislative  provision  which 
permits  such  discharge  only  upon  surrender  of  *'all  prop- 
ertv  whatsoever''  in  excess  of  fiftv  doUars.  The  Code, 
S$2J)72.  A  defendant  held  to  arrest  and  bail  can  be  dis- 
charged only: 

1.  Before  trial  by  giving  bond  or  making  deposit.  The 
Code,  §298. 

2.  At  tlie  trial  by  the  issue  of  fraud  or  allegations  of 
tort  being  found  in  his  favor.      The  Code,  §'*>1(). 

'].  After  judgment  against  him  by  payment  or  giving 
notice  an<l  surrender  of  all  [)roj)erty  in  excess  of  Hfty  dol- 
lars. The  Code^  §2972.  This  can  also  be  done  before  judg- 
ment. 

Without  going  into  the  many  particulars  in  which  the 
defendant  has  failed  to  entitle  himself  to  be  discharged 
under  chapter  27  of  The  Code  as  an  insolvent,  it  is  suffi- 
cient to  point  out  that  he  has  not  filed  the  petition,  nor 
given  the  notice  recpiired  by  that  chapter,  nor  complied 
with  the  retjuirements  of  the  oath  exacted  under  section 
2792;  nor  has  the  defendant  entitled  himself  to  be  dis- 
charged upon  a  motion  to  vacate  the  order  of  arrest  under 
section  316  of  The  Code  as  amended  bv  the  Acts  of  1889, 
ch.  497.  See  Clark's  Code,  2d  Ed.,  sec.  ;n6.  Of  course  if 
on  the  trial  the  allegations  which  authorize<l  the  order  of 
arrest  and  bail  are  found  in  favor  of  the  defendant,  he 
would  be  di«char<red  from  the  arn\st,  as  he  would  likewise 
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be  before  trial  by  giving  bail  or  making  deposit  under  sec- 
tion 298  of  The  Code. 

The  order  of  arrest  was  iniprojierly  vacated,  and  an 
appeal  lay,  as  such  order  "affected  a  substantial  right 
claimed."     The  Code,  §o48.  Revei'sed. 


M.  ().  JAMES  et  al.  v,  ErGEXE  S.  \VITHi:RS,  Trustee,  et  al. 

InjanHion — Sale  of  Land    Under  Deed  of  Trv^st — Rights  of 
HeivH — A  dm  inistrator — Injimdioii  Bond — Infant  Parties. 

1.  Where  J.  conveyed  real  estate  and  personalty  to  (i.,  taking  in  return 

the  latter' 8  l)ond  secured  hy  a  deed  of  trust  on  the  land,  and  after 
the  death  of  J.,  who  left  no  estate  excepting  the  Iwnd,  (t.  recon- 
veyed  the  property  to  the  heirs  and  next  of  kin  of  J.  in  considera- 
tion of  the  surrender  of  his  hond,  and  a  puhlic  administrator,  hav- 
injr  qualified  as  administmtor  of  J.,  requested  the  trustee  to  sell  the 
property  under  the  deed  of  trust  and  the  heirs  of  J.  broujErht  suit  to 
enjoin  the  sale,  alleging  that  there  were  no  debts,  the  sale  will  be 
enjoined  until  by  a  reference  it  may  be  ascertained  wliether  there 
are  any  debts  due  by  the  intestate's  estate  and  the  amount  thereof, 
if  any,  as  well  as  the  charges  of  administration,  and  an  opportunity 
given  to  the  ])laintiffs  to  pay  the  same  to  the  administrator;  where- 
upon, in  case  of  such  payment,  a  decree  may  be  had  for  the  cancel- 
lation of  the  deed  of  trust  and  a  division  of  the  property  among  the 
owners,  and  in  case  of  default  in  such  i)ayment  the  injunction 
may  be  dissolve<l  and  the  trustee  directed  to  sell. 

2.  In  such  case,  if  it  should  apj)ear  from  the  reference  that  there  are  no 

del)ts  due  by  the  intestate's  estate,  there  should  be  a  decree  direct- 
ing the  cancellation  of  the  deed  of  trust  upon  the  payment  of  the 
administration  charges  only,  for  the  trustee  will  be  entitled  to  no 
commission  if  there  be  no  sale. 

:\.  The  requireuient  of  section  341  of  The  Code,  that  a  plaintiff  shall  give 
an  undertaking  before  an  injunction  can  be  granted,  is  mandatory. 

4.  The  simple  naming  of  '*the  children  of  Alexander  James  and  the 
children  of  Calvin  James"  as  plaintiffs  does  not  have  the  effect 
to  make  them  j)arties  as  recjuired  under  the  rules  of  practice  in 
the  SujH»rior  Courts  (17  and  10  Clark's  Code.  p.  724),  which  j)oint 
out  the  proper  mo<le  by  which  minors  may  sue  or  answer. 
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This  was  au  appeal  from  an  order  made  bv  Winston,  J.. 
at  Chambers  granting  a  restraining  order  until  the  further 
order  of  the  Court.  The  facts  appear  in  the  opinion  of 
Associate  Justice  MacRae. 

Messrs.  \V,  ]\\  King  and  Glam  &  Manly,  for  phiintiff*. 
Messi'8.  Stack  &  Bickett,  for  defendant  (appellant). 

MacRae,  J.:  The  action  is  brought  by  the  plaintiffs, 
heirs  at  law  and  next  of  kin  of  (-.  \V.  James,  deceased. 
On  the  20th  of  January,  1892,  the  said  C.  W.  James  was 
seized  and  possessed  of  a  tract  of  land  and  certain  personal 
property  in  the  county  of  Stokes,  the  same  as  that  described 
in  the  affidavit  of  plaintiflf*;  on  said  day  the  said  C.  W. 
James  conveyed  the  said  real  and  personal  property  by  deed 
in  fee-simple  and  absolutely  to  one  J.  S.  (irogan  for  the 
expressed  coilsideration  of  $2,4o0,  and  upon  the  same  day 
the  said  Grogau  and  his  wife  conveyed  the  same  j)roperty 
to  the  defendant  P^ugene  Withers  by  deed  of  trust  to  secure 
the  payment  of  a  bond  made  by  said  Grogan  to  said  James 
for  $2,3o0,  due  July  20,  189'),  with  interest  payable  annu- 
ally on  the  20th  of  July  at  eight  per  cent,  per  annum ;  the 
condition  of  said  deed  of  trust  was  "that  if  .said  J.  S.  Gro- 
gan shall  fail  or  neglect  to  pay  the  interest  on  the  said 
bond  as  the  same  may  hereafter  become  due,  or  both  prin- 
cipal and  interest  at  the  maturity  of  the  said  bond,  or  any 
part  of  either,  then,  on  the  application  of  said  C.  W.  James, 
his  assignee,  or  other  person  who  may  be  entitled  to  the 
mone\'  due  thereon,"  the  trustee  should  sell  tlie  pro[)erty, 
retain  the  usual  compensation  received  by  trustees  for  mak- 
ing such  sale,  pay  off  and  discharge  the  bond  and  interest, 
and  pay  tlie  balance  to  said  J.  S.  Grogan.  On  August  18, 
1892,  James  died  intestate  possessed  of  the  said  bond  for 
$2,350,  and  no  other  property. 
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On  April  26,  1893,  before  the  first  installment  of  interest 
fell  clue,  the  said  Grogan  and  wife,  for  the  expressed  con- 
sideration of  $•"),  sold  and  conveyed  all  of  the  said  real  and 
perso;ial  property  to  "the  heirs  at  law  of  C.  W.  James, 
deceased,"  in  fee-simple  and  absolutely. 

The  plaintiffs  allege  in  their  affidavits  that  the  true  con- 
sideration for  said  deed  was  that,  as  said  Grogan  was  unable  to 
pay  the  said  debt,  was  insolvent  and  under  arrest,  the  i)rop- 
erty  was  to  be  conveyed  to  them,  and  the  bond  representing 
its  purchase  price  was  to  be  surrendered  to  said  (xrogan,  and 
that  the  bond  was  so  surrendered,  and  that  some  of  the 
heirs  at  law  took  possession  of  the  pro})erty  for  all  of  them. 

Afterwards,  on  July  3,  1893,  W.  F.  Campbell,  the  public 
administrator  of  said  county,  after  the  expiration  of  six 
montlis  from  the  death  of  said  James,  dulv  administered 
upon  his  estate,  and,  after  the  first  installment  of  interest 
upon  said  bond  fell  due  and  was  not  paid,  notified  the 
trustee  Withers  to  advertise  and  sell  the  proj^erty  according 
to  the  terms  and  stipulations  of  the  said  deed  of  trust  and 
pay  so  much  of  the  proceeds  of  sale  as  might  be  necessary 
to  satisfy  said  bond  and  interest,  to  him,  the  said  adminis- 
trator; and  the  said  trustee  has  advertised  said  pro{)erty  for 
sale. 

Thereupon  this  action  is  brought  by  M.  ().  James,  Pleas- 
ant James,  William  James,  R.  A.  Neal,  Frances  Odell  and 
**  the  children  of  Alexander  James,  deceased,  and  the 
children  of  Calvin  James,  deceased,  heirs  at  law  and  next 
of  kin  of  ( '.  W.  James,  deceased,'^  against  Eugene  S.  With- 
ers, trustee,  to  enjoin  said  sale,  and  have  the  deed  of  trust 
canceled  of  record,  and  for  such  other  relief,  etc. 

Tlie  defendant  and  W.  F.  Campbell,  the  administrator, 
file  affidavits  in  re|)ly  totliat  of  the  plaintiff  M.  0.  James. 
The  defendant  in  his  affidavit  denies  that  any  [)art  of  the 
debt  secured   by  the  deed  of  trust   has  been   paid,  alleges 
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tlmt  the  administrator  has  served  notice  upon  him  to  adver- 
tise and  sell  under  the  terms  of  the  trust,  and  admits  that 
he  has  advertised  the  proi)erty  for  sale.  He  further  charges 
that  the  alleged  settlement  and  surrender  of  the  hond  in 
discharge  of  the  debt  by  plaintiffs  was  unauthorized  and 
officious,  and  that  the  conveyance  to  them  by  (Irogan  and 
wife  is  void ;  that  the  real  consideration  was  that  j)laintiffs 
would  stop  certain  criminal  proceedings  against  said  (rrogan; 
tliat  plaintiffs,  who  are  in  possession  of  said  property,  are 
insolvent,  and  that  their  object  is  to  cheat  and  defraud  him 
out  of  his  commissions  under  the  trust. 

The  administrator  Campbell  files  an  affidavit  admitting 
that  he  has  taken  out  letters  of  administration;  that  ui)on 
taking  an  inventory  he  found  no  assets,  except  the  debt  of 
f  2,.So()  due  his  intestate  by  a  lost  note,  secured  by  the  deed 
of  trust  as  aforesaid,  alleging  further  that  the  Commission- 
ers of  Stokes  county  have  presented  him  the  paper,  which 
reads  as  follows:  "We,  the  undersigned  heirs  at  law  of 
C.  W.  James,  deceased,  do  hereby  agree  and  consent  that 
all  expenses  incurred  by  the  county  of  Stokes  in  having 
the  stomach  of  the- said  C.  W.  James  analyzed,  including 
the  charge  made  b}'  the  chemist  who  analyzes  the  same, 
may  be  paid  by  the  personal  representative  or  administra- 
tor of  said  James,  deceased,  out  of  our  distributive  shares 
of  his  estate,  and  that  a  receipt  to  said  administrator  for 
said  expenses  may  be  and  shall  be  a  valid  voucher  for  him 
in  the  administration  of  said  estate.  This  oth  day  of  Sep- 
tember, 1892.'^  (Signed  by  M.  O.  James,  R.  A.  Xeal,  Wil- 
liam James,.  Pleasant  James  and  P^ ranees  Odell).  And 
that  the  estate  of  his  intestate  owes  $11.2")  for  taxes,  which 
sum  the  Sheriff  of  Stokes  county  has  called  upon  him  to 
pay;  and  he  further  avers  that  he  does  not  know  whether 
there  are  any  other  debts  against  the  estate,  because  twelve 
months  have  not  yet  elapsed  since  his  advertisement  for 
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the  presentment  of  claims  to  him;  and  that  in  order  to 
pay  off  the  indebtedness  of  the  estate  and  the  charges  of 
administration,  and  in  order  that  the  intestate's  estate  mav 
be  distributed  according -to  law,  he  has  called  upon  the 
trustee  to  sell,  and  the  sale  has  been  advertised ;  and  he 
further  avers  that  the  plaintiff's  promised  to  pay  off*  the 
charges  against  the  estate  and  the  charges  of  the  county  of 
Stokes,  but  that  they  now  refuse  so  to  do,  and  that  their 
object  is  to  cheat  and  defraud  the  county  of  Stokes  out  of 
its  just  and  lawful  claim  and  to  deprive  the  administrator 
and  trustee  of  their  reasonable  and  lawful  charges  and 
commissions,  and  that  any  agreement  between  the  plaintiffs 
as  heirs  at  law  of  C.  W.  James,  deceased,  was  in  their  own 
wrong  and  void  as  to  the  rights  and  privileges  of  said 
administrator. 

It  appears  that  there  are  minor  heirs  and  distributees  of 
the  estate  of  the  said  deceased,  who  have  not  been  made 
parties  to  this  action.  The  simple  naming  of  '*the  children 
of  Alexander  James  and  the  children  of  Calvin  James"  as 
plaintiffs  does  not  have  the  eff^ect  to  make  them  parties. 
The  rules  of  practice  in  the  Superior  Courts  (17  and  10 
Clark's  Code,  p.  724,  and  cases  there  cited)  point  out  the 
proper  mode  by  which  minors  maj'  sue  or  answer.  And  it 
appears  further  that  the  injunction  order  was  granted  by 
his  Honor  without  requiring  the  plaintiff*s  to  give  the 
undertaking  required  by  section  ;M1  of  The  Code^ 

The  law  fully  provides  for  the  administration  of  the 
estates  of  deceased  persons,  the  'collection  of  the  assets,  the 
payment  of  the  expenses  and  of  the  debts  of  the  intestate, 
and  the  distribution  of  the  balance  among  the  next  of  kin. 
See  chapter  38,  Vol.  I  of  The  Code. 

The  husband  or  widow,  the  next  of  kin  in  the  order  of 
degree,  the  most  competent  creditor  residing  within  the  State, 
or  any  other  person  legally  comi)eten|,  may  have  letters 
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granted  to  them;  and  when  six  months  have  elapsed  from 
the  death  of  the  decedent  and  no  letters  have  been  applied 
for  it  is  the  duty  of  the  public  administrator  to  applyfor 
and  obtain  them. 

No  one,  generally  speaking,  has  a  right  to  meddle  with 
the  assets  (not  even  the  distributees)  except  the  personal 
representative.  When  letters  are  granted  the  rights  of 
the  administrator  relate  back  to  the  death  of  the  intestate. 
Schouler  on  Executors,  sees.  238,  239  ;  Iredell  on  Executors, 
p.  375;  Whit  y.  Raijy  4  Ired.,  14;  Brittain  v.  Dickson,  104 
N.  C,  547. 

In  this  instance  all  of  the  assets  consisted  of  a  bond  for 
$2,350,  secured  by  a  deed  of  trust  upon  the  real  and  per- 
.sonal  property  named.  The  etjuity  of  redemption  as  to 
this  property  was  vested  in  J.  S.  Grogan,  who  conveyed  it 
all  to  the  heirs  at  law  of  C.  W.  James,  who  were  also  the 
distributees  of  his  personal  estate.  These  heirs  at  law 
undertook  to  surrender  the  bond,  and,  as  we  have  seen, 
this  thej'  had  no  right  to  do.  But  they  took  the  property 
into  their  possession  and  succeeded  to  all  the  rights  of  the 
trustor  Grogan  therein. 

The  administrator  claims  the  right  to  collect  the  debt 
upon  the  bond  by  requiring  the  trustee  to  sell,  and  pay  to 
him  the  proceeds  of  sale,  or  such  part  thereof  as  will  satisfy 
the  bond  with  interest.  If  the  trustee  proceeds  with  the 
sale  he  must  pay  off  and  satisfy  the  amount  due  upon  the 
bond,  after  first  retiiining  his  reasonable  compensation  for 
making  the  sale,  and  the  surplus,  if  any  there  be,  he  must 
pay  over  to  the  plaintiffs  and  other  heirs  at  law  of  C.  W. 
James,  who  are  the  assignees  of  J.  S.  Grogan. 

The  administrator,  having  received  the  sum  in  payment 
of  the  bonds  secured  bv  the  trust,  must  first  retain  his 
commissions;  second,  pay  the  debts  of  his  intestiite,  if  there 
be  any  debts;  and  next,  pay  over  to  the  persons  who  are 


480  IN  THE  SUPREME  COURT.  [114 


James  r.   Witheils.  . 

entitled  to  the  same  as  distributees  of  his  intestate,  and 
these  are  the  plaintiffs  and  the  minors  who  have  not  been 
made  parties  to  this  action.  The  distributees,  plaintiffs, 
say  there  are  no  debts  to  be  paid,  and  that  to  sell  the  prop- 
erty, in  which  the  distributees  alone  are  interested,  at  the 
present  time  will  w^ork  to  them  an  irreparable  injury,  and 
that  as  the  proceeds  of  the  sale  of  the  property  to  satisfy 
the  bond  will  belong  to  them  they^prefer  to  retain  the 
property  without  a  sale;  and  they  therefore  ask  that  the 
sale  be  enjoined  and  the  deed  of  trust  canceled. 

The  trustee  answers  that  he  is  called  upon  l)y  the  admin- 
istrator to  sell,  and  that  he  is  entitled  to  his  commissions 
upon  the  sale. 

The  administrator  files  an  affidavit  alleging  that  Uurc 
arc  debts  to  be  paid  and  that  he  has  no  assets  to  pay  them 
unless  there  is  a  sale  by  the  trustee  and  the  i)roceeds  thereof 
paid  over  to  him. 

The  mutual  charges  of  fraudulent  intent  seem  to  be 
more  in  the  nature  of  expletives  than  allegations  upon 
which  questions. or  issues  will  be  raised. 

There  is  a  serious  controversv,  then,  as  to  whether  anv 
debts  ar-e  outstanding  against  the  estate  of  the  intestate. 
If  the  $11.25  claimed  to  be  owing  for  taxes  is  assessed  upon 
the  land  it  does  not  constitute  a  charge  uj)on  the  personal 
estate,  which  theadministrator  is  rcvjuired  topay.  The  agree- 
ment signed  by  some  of  the  distributees,  plaintiffs,  expresses 
no  consideration,  and  does  not  aj)pear  to  us  to  be  a  debt 
due  bv  the  intestate's  estate.  If  the  administrator  has 
funds  in  hand  to  be  distributed  it  would  be  a  good  voucher 
to  liim  if  he  should  pav  over  to  the  countv  the  sum  directed 
therein  to  be  i)aid.  The  time  has  not  elapsed,  however, 
for  the  j)resentation  to  the  administrator  of  claims  against 
the  estate,  and  at  this  stage  the  question  is  an  open  one, 
whether  there  are  debts  of  the  estate  to  be  paid  >by  the 
administrator. 
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The  plaintiffs  would  have  been  entitled  to  the  injunction 
if  they  had  given  the  undertaking  pursuant  to  section  341 
of  The  Code,  or  they  would  have  been  permitted  to  file  their 
undertaking  here  and  now,  if  they  had  offered  to  do  so  in 
this  Court,  But  the  statute  is  mandatory.  An  injunction 
cannot  be  granted  without  an  undertaking.  Miller  v.  Par- 
ker, 73  N.  C,  ^^S.  The  injunction  order  must  be  dissolved, 
but  the  plaintiffs  may  apply  again  below,  and  the  injunc- 
tion should  be  ordered  upon  the  giving  of  an  undertaking 
in  such  sum  as  may  be  fixed  by  the  Judge. 

In  order  that  the  rights  of  nil  parties  in  interest  may  be 
determined  the  minors,  next  of  kin  of  the  intestate,  should 
be  made  parties,  and  guardians  ad  litem  or  next  friends 
appointed  to  represent  them  and  care  for  their  interests; 
and  the  administrator  should  also  be  made  a  party 
defendant. 

If,  upon  the  pleadings  being  filed,  it  becomes  necessary 
there  should  be  a  reference  to  ascertain  whether  there  are 
anv  debts  of  intestate's  estate,  and  the  amount  thereof,  if 
any,  as  well  as  the  sum  which  will  be  due  for  charges  of 
administration.  When  all  parties  in  interest  are  before  the 
Court  and  the  indebtedness  of  the  estate  ascertained,  and 
charges  of  administration,  if  it  should  be  to  the  interest  of 
all  parties  a  decree  may  be  proper,  giving  to  the  pUiintiffs 
a  dav  before  which  thev  mav  pav  the  same  to  the  adminis- 
trator;  and  thereupon  a  decree  may  be  made  for  the  can- 
cellation of  the  deed  of  trust  and  a  division  of  the  property 
among  the  owners  thereof.  On  failure  by  plaintifls  to  pay 
to  the  administrator  whatever  it  mav  be  found  should  be 
paid  to  him,  the  injunction  should  be  dissolved  and  the 
trustee  directed  to  proceed.  If  there  should  be  no  debts 
owing  by  the  estate,  the  plaintiffs  being  entitled  to  the  pro- 
ceeds of  sale  as  distributees,  and  being  also  the  owners  of 
the  equity  of  redemption,  there  should  be  a  judgment 
31 
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directing  the  cancellation  of  the  deed  of  trust  upon  the 
payment  of  the  charges  of  administration.  If  there  should 
be  no  sale  under  the  deed  of  trust,  the  trustee  will  have 
earned  no  compensation. 

The  order  of  the  Court  below  is  reversed  as  improvidentl y 
made,  as  no  undertaking  was  required.  The  plaintiffs  are 
allowed  to  apply  again  for  an  injunction,  to  be  granted 
upon  the  tiling  of  an  uudeKaking  in  such  sum  as  the 
Judge  below  may  fix.  It  is  so  ordered. 


A.  L.  HASSARD-SHORT  v.  \V.  H.  HARDISOX  et  al. 
Breach  of  Contract — Damages,  measure  of. 

1.  Damages  for  a  violation  of  contract  are  recoverable  only  as  a  com- 

pensation for  loss  sustained  thereby;  if  no  loss  accrues,  or  if  by 
reasonable  diligence  the  injured  party  can  reduce  the  loss  to  a 
nominal  sum,  only  nominal  damages  will  be  allowed. 

2.  Where,  in  the  trial  of  an  action  for  damages  for  breach  of  contract 

whereby  defendants  had  agreed  to  deliver  to  plaintiff  logs  of  a 
specitied  size  for  five  years,  it  appeared  that  the  defendants,  in 
consequence  of  a  dispute,  ceased  to  deliver  for  one  day,  but  on  the 
next  day  resumed  and  continued  the  delivery  until  plaintiff 
refused  to  receive  the  logs,  and  that  defendants  were  willing  and 
able  to  carry  out  the  original  agreement,  and  plaintiff  had  shown, 
in  order  to  tix  the  amount  of  damage,  the  aggregate  estimated 
loss  from  defendants'  failure  to  furnish  logs  with  which  to  0|)erate 
the  mill  for  a  given  period,  the  defendants  were  entitled  to  have 
the  Court  to  instruct  the  jur\'  to  consider  in  diminution  any  profit 
which  the  plaintiff  had  realized,  or  might  by  reasonable  diligence 
have  realized,  by  purchasing  logs  from  others  or  by  entering  into 
any  new  agreement  w-ith  defendants  and  continuing  to  saw  during 
the  same  period. 

3.  In  such  case,  whether  the  plaintiff  brought  his  action  after  the  lapse 

of  a  few  days  or  at  the  end  of  the  i)eriod  over  which  the  contract 
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extended,  the  damage  was  the  difference,  if  any,  between  the  con- 
tract price  and  the  price  at  which,  by  reasonable  diligence,  logs 
could  have  been  procured,  and  if  there  was  any  interval,  after  the 
breach,  during  which  the  logs  could  not  have  been  bought  at  any 
price,  then  for  such  period  the  damage  was  the  net  profit  that 
would  have  been  derived  from  sawing  and  selling  the  number  of 
logs  deliverable  by  the  defendants  under  their  contract  during  the 
entire  period. 

Civil  action,  tried  at  October  Term,  1893,  of  Edgecombk 
Superior  Court,  before  Bynum,  J. 

The  action  was  brought  for  damages  for  an  alleged  breach 
of  contract  to  deliver  a  certain  number  of  logs  of  certain 
specified  sizes  for  five  years.  It  was  in  evidence,  among 
other  things,  tliat  on  account  of  a  dispute  that  had  arisen 
the  defendants  ceased  to  deliver  logs  under  the  agreement 
for  one  day,  but  resumed  the  work  of  delivering  the  next 
day,  and  continued  hauling  until  the  plaintiff  refused  to 
receive  the  logs,  and  were  willing  and  able  to  carry  out  the 
terms  of  the  original  contract.  The  defendants  asked, 
among  others,  the  following  instructions: 

*"17.  That  if  defendants  did  fail  and  refuse  to  deliver 
timber  to  phiintiff,  and  on  the  evening  of  the  same  day 
notified  f)laintiff  that  they  were  ready,  willing  and  able  to 
go  on  witli  the  delivery  of  the  logs,  and,  in  fact,  began  the 
delivery  of  the  logs  on  the  day  following,  and  continued  to 
deliver  the  same  till  notified  bj^  plaintiff  that  he  would  not 
receive  any  more  logs  of  defendants,  then  the  plaintiff  can- 
not recover  damages  for  more  than  the  said  day  the  delivery 
was  suspended.'' 

**  19.  That  in  estimating  the  damages  sustained  l)y  the 
plaintiff  under  his  first  cause  of  action,  if  he  has  sustained 
any,  it  is  the  duty  of  the  jury  to  deduct  all  such  sum  or  sums 
of  money  as  the  plaintiff  may  have  reali/.ed,  or  might,  with 
proper  diligence,  have  realized,  from  his  personal  services 
or  the  operations  of  his  mill  during  the  entire  period  for 
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which  damages  are  assessed  and  for  the  rent  of  his  mill,  then 
the  plaintiff  can  only  recover  the  damage  that  he  may  have 
actuallv  sustained  for  the  one  dav  on  which  the  defendants 
refused  to  deliver  the  logs." 

The  Court  refused  to  comply  with  tlie  request,  and  sub- 
stituted the  following: 

"10.  If  plaintiff  and  defendants,  notwithstanding  the 
failure  or  refusal  of  defendants  to  deliver  logs  on  or  about 
the  7th  of  July,  got  together  and  agreed  to  waive  any 
breach  that  had  taken  place  and  to  resume  operations  under 
the  contract,  and  in  accordance  with  this  agreement  the 
defendants  began  again  the  delivery  of  logs  and  were  deliv- 
ering when  informed  by  plaintiff  that  he  wbuld  not  receive 
any  more  logs,  then  the  plaintifl'  would  not  be  entitled  to 
recover  for  a  breach  in  not  delivering  logs.  If  plaintiff  and 
defendants  agreed  to  resume  under  the  contract  without  any 
waiver,  then  the  measure  of  plaintifl'^s  damages  would  be 
for  the  failure  on  the  one  dav  which  it  is  admitted  the 
defendants  did  not  deliver  logs,  and  that  would  be  the  dif- 
ference in  what  it  would  cost  the  plaintiff  to  pay  for,  sa^' 
and  deliver  to  Parmele  &  Eccleston,  if  he  had  the  contract 
above  mentioned  with  them,  and  what  they  were  to  pay 
him  for  the  lumber." 

'*14.  From  the  amount  of  damages  vou  mav  find  for  the 
plaintiflf',  under  the  first  cause  of  action,  you  will  deduct 
such  sums  as  the  defendants  have  satisfied  you  the  plaintiff 
has  made,  or  by  reasonable  diligence  might  make  by  the 
operation  of  his  mill." 

Wrdict  and  judgment  for  plaintiff.    Defendants  appealed. 

Measrs.  li.  0.  Burton  and  Don  (Tilliavi,  for  plaintiff. 
Mr.  James  E.  Moore,  for  defendants  (a[)pellants). 

AvKRY,  J.:  The  defendants  agreed  to  deliver  every  day 
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during  the  period  of  five  years,  covered  by  the  contract  with 
the  plaintiff,  lo^s  sufficient  in  size  and  number  to  yield  a 
certain  quantity  of  sawed  lumber,  the  minimum  diameter 
being  specified  and  the  length  fixed  by  the  stipulations  in 
the  contract. 

The  defendants  were  answerable  only  for  such  damages 
as  were  the  direct  and  natural  conse(|uence  of  their  delin- 
quency, not  for  such  as  were  too  remote.  And  when  the 
aggregate  estimated  loss  from  a  failure  to  furnish  logs  with 
which  to  operate  the  mill  for  a  given  period  was  shown  to 
fix  the  amount  as  damage  they  had  a  right  to  demand 
that  the  jury  consider  in  diminution  ans'  profit  which  it 
had  been  shown  the  plaintiff  realized,  or  might  by  reasona- 
ble diligence  have  realized,  by  purchasing  logs  from  others, 
or  by  entering  into  any  new  agreement  with  defendants  and 
continuing  to  saw  <luring  the  same  period.  1  Sedgewick, 
sec.  202.  It  is  the  dutv  of  one  who  is  the  sufferer  from  a 
breach  of  contract  to  act  like  a  man  of  ordinary  prudence, 
and  reduce  his  damage  as  far  as  he  can  reasonably  do  so. 
1  iSedgewick,  sec.  205.  If  the  defendants  refused  for  a  day 
to  comply  with  their  agreement  the  plaintiff  had  a  cause  of 
action,  but  if  either  the  defendants  or  other  responsible 
parties  were  willing  and  ready,  and  proffered  soon  after 
the  breach,  to  furnish  all  of  the  logs  stij)ulated  to  be  fur- 
nished in  the  original  contract  at  the  same  rate,  and  the 
plaintiff'  refused  to  purchase  or  receive  them,  j)referring  to 
allow  the  mill  to  remain  idle,  he  had  no  riglit  to  recover 
for  such  time,  as  he  nuide  less  than  the  profit  lie  would 
have  realized  under  the  agreement,  only  by  reason  of  his 
own  ol:)stinate  refusal  to  renew  the  old  or  enter  into  a  new 
arrangement  whereby  his  mill  might  have  been  operated. 
1  Sedgewick,  sec.  203;  Lawson  on  Contracts,  »*U<)4;  II  Par- 
sons on  Contracts,  p.  194. 

Damages  for  a  violation  of  a  contract  are  recov(Tabki  as 
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a  compensation  for  loss  sustained  thereby.  If  it  appear 
that  no  loss  accrues  from  the  breach  nothing  more  than 
nominal  damages  is  recoverable.  Lawson,  supra,  sec.  458  ; 
3  Parsons,  p.  176.  For  like  reasons  if  by  reasonable  dili- 
gence the  injured  party  in  such  a  case  can  reduce  the  dam- 
age to  a  nominal  sum,  he  is  entitled  to  nothing  more.  The 
plaintiff  was  at  liberty  to  refuse  to  renew  the  agreement 
after  the  breach,  or  to  purchase  logs  from  the  defendants  at 
any  price,  but  after  refusing  he  could  not  claim  the  same 
damage  as  though  it  had  been  out  of  his  power  to  get  them. 
1  Sedgewick,  sec.  213. 

The  principle  being  settled  that  the  plaintiff  could 
recover  onlv  such  loss  as  he  sustained  bv  the  breach  of 
the  contract,  despite  the  use  oT  reasonably  diligent  effort  on 
his  part  to  avoid  the  loss  naturally  consequent  thereon,  it 
could  b(»  applied  'so  as  to  make  tlie  damage  correspond  to 
the  loss  accrued  at  any  given  date  during  the  period  through 
which  the  contract  by  its  terms  runs.  The  general  princi- 
ple which  governs  the  assessment  of  damage  in  this  case 
is  stated  by  a  well-known  author  (Wood's  Mayne,  sec.  56) 
as  follows :  "  When  the  thing  purchased  is  a  specific  article 
the  only  benefit  that  can  be  allowed  for  in  measuring  the 
damages  will  be  the  value  of  that  article,  or  the  difference 
between  the  contract  price  and  that  at  which  it  could  have 
been  purchased  elsewhere."  Could  the  plaintiff  have  pur- 
chased logs  of  the  number  and  description  that  the  defend- 
ants were  to  furnish,  after  the  lapse  of  a  short  interval 
from  the  first  refusal  of  Biggs  to  continue  to  deliver,  at  the 
same  price?  If  so,  he  could  by  reasonable  diligence  have 
avoided  loss  by  buying  them  and  continuing  to  operate 
his  mill.  If  the  parties  had  entered  into  a  new  contract, 
identical  in  terms  with  the  original,  that  fact  would  not,  in 
the  absence  of  an  express  agreement,  have  amounted  to  a 
waiver  of  the  right  to  sue  for  the  breach  already  committed, 
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but  it  would  have  confined  the  inquiry  as  to  damages  to 
the  loss  accruing  between  the  violation  of  the  old  and  the 
formation  of  the  new  agreement.  The  plaintiff  might 
have  sued  at  any  time  after  the  refusal  of  the  defendants 
to  furnish  the  logs  as  agreed  upon,  but  whether  he  brought 
his  action  after  the  laose  of  a  few  davs  or  at  the  end  of  the 
period  over  which  the  contract  extended,  the  damage  was 
the  difference,  if  any,  between  the  contract  price  and  the 
price  at  which  logs  could,  by  reasonable  diligence,  have 
been  procured,  and  if  there  was  any  interval  after  the 
breach  of  the  contract  during  which  the  logs  could  not 
have  been  bought  at  any  price,  then  for  such  period  the 
damage  was  the  net  profit  that  would  have  been  derived 
from  sawing  and  selling  the  number  of  logs  that  were  to 
have  been  furnished  under  the  contract  during  such  period. 
Hare  on  Contracts,  p.  446.  The  principle  applicable  here 
is  analogous  to  that  which  obtains  where  an  employee  sues 
for  the  breach  of  a  contract  to  eniplov  him  for  a  year  at 
stipulated  wages  {Markhavi  v.  Markham,  110  X.  C,  360)  in 
that  whenever  suit  may  be  brought  the  damage  is  subject 
to  diminution  by  allowing  for  what  the  injured  party 
might  have  realized  from  work  of  the  same  kind  by  the 
exercise  of  reasonable  diligence. 

The  requests  of  the  defendants  were  specific  as  to  the 
question  of  damage,  and  were  designed  to  direct  the  atten- 
tion of  the  jury  to  the  testimony  tending  to  show  that  the 
defendants,  on  the  very  next  day  after  ceasing  to  deliver 
logs,  resumed  the  work  and  continued  to  haul  them  to  the 
mill,  until  notified  bv  the  plaintiff  that  thev  would  not  be 
received.  If  the  jury  believed  that  testimony,  and  that 
the  defendants  were  then  willing,  ready  and  able  to  carry 
out  their  original  agreement  from  that  time  till  the  expira- 
tion of  five  years,  it  was  their  duty  to  assess  the  damage, 
upon  the  principle  which  we  have  stated,  only  for  such  loss 
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as  was  sustained  between  their  refusal  to  deliver  and  their 
resumption  of  the  work,  because  the  plaintiff  could  have 
avoided  any  loss  whatever  on  account  of  failure  to  get  logs 
by  renewing  the  agreement  with  tliem.  He  had  a  riglit  to 
refuse  to  renew  the  contract,  but  if  the  defendants  were 
willing  and  able  to  perform  their  part  according  to  the 
original  stipulations,  and  offered  to  do  so,  he  was  not  enti- 
tled to  such  damage  as  he  sustained,  because  he  preferred 
the  loss  rather  than  the  renewal  of  former  business  rela- 
tions with  the  defendants. 

In  refusing  to  give  the  instructions  numbered  17  and  19, 
and  the  substitution  for  them  of  other  instructions  which 
failed  to  give  the  defendants  the  benefit  of  the  phase  of 
the  testimony  to  which  we  have  adverted,  there  was  error. 
The  defendants  are  entitled  to  a  new  trial. 

We  think  that  this  error  was  covered  by  the  assignment 
made  bv  the  defendants'  counsel.  New  Trial. 


(iORDON  WALLACE  et  al.  v.  J.  M.  (IRIZZARD  et  al. 

Evidence —  ( hrrohorativc  Testimony — Ru n n ing  Aceon nt — 

Jnstrnciion  to  Jury, 

1.  Where  the  te.stiinony  of  a  witness?  (even  when  lie  is  a  party  to  the 

aetion)  is  imj^eached  he  nmy  be  corroborated  by  showing  that  he 
lias  made  similar  statement  about  the  tran5?action  testified  to — 
such  corroborating  testimony  not  being  intended  to  prove  the 
principal  facts  to  be  eHtiiblished,  but  to  helj)  the  credibility  of  the 
witness  just  as  evidence  of  his  good  character,  etc. 

2.  Where,  in  the  trial  of  an  action  of  claim  and  delivery  of  projK»rty 

which  had  l.>een  conveyed  by  defendant  to  secure  uotes  given  for 
its  purchase,  the  issue  was  whether  such  notes,  which  had  bei*n 
taken  up  by  the  i)laintifi*s,  had  been  jiaid  or  hotujhl  by  the  plain- 
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tiffs  under  an  alleged  ajrreement  that  they  were  to  be  security  for 
.  the  money  paid  out  (there  beinjr  a  mutual  running  account  l)et\veen 
the  parties*),  the  fact  that  the  defendant,  maker  of  the  notes,  made 
an  a^gignment  for  benefit  of  creditorH  without  preferring  the  plain- 
tiffs couhi  have  no  hearing  on  the  case,  and  the  defendant  was 
entitled  to  have  the  jurv  inHtructed  to  that  effect  to  remove  anv 

V  •  ft 

possible  impression  made  ui>on  the  minds  of  the  jury  by  comment 
of  counsel  on  such  fact. 

3.  AVhere  plaintiffs  and  defendant  had  mutual  running  accounts  and  the 
former  took  up  certain  outstanding  secured  notes  of  the  latter  at 
various  times  (which  were  marked  paid  by  the  payees)  and  ren- 
dered stated  accounts  to  the  defendant  showing  that  the  amounts 
paid  out  in  taking  up  the  notes  had  been  charged  up  to  him,  just 
as  other  items  were  charged:  Ifehl^  that,  in  the  absence  of  fraud 
or  mistake,  the  cancellation  of  the  notes,  the  rendition  of  the 
accounts  and  the  tacit  assent  thereto  by  the  debtor  made  the  bal- 
ance stated  the  true  debt  iK^tween  the  parties  and  the  notes  could 
not  he  revived  as  obligations  for  the  payment  of  money  without 
the  consent  of  the  maker,  and  such  consent  could  not  be  presumed 
from  the  fact  that  he  did  not  make  any  objections  to  an  account 
subsequently  rendered,  in  which  the  plaintiffs  had  separated  the 
items  of  the  note  jmyments  from  the  other  items  of  their  mutual 
dealings. 

Civil  action,  heard  before  Byaum,  J.,  and  a  jury,  at  Fall 
Term,  189:?,  of  Halifax  Superior  Court. 

The  plaintiff'  Wallace,  trustee,  sought  to  recover  posses- 
sion of,  for  the  purpose  of  advertising  and  selling,  a  loco- 
motive engine  which  the  defendant  Gaskins  had  conveved 
to  the  defendant  (irizzard  in  a  deed  of  assignment  for  the 
benefit  of  creditors  and  which  had  been  purchased  by  the 
plaintiffs  A.  L.  Shei)herd  &  Co.  for  the  defendant  T.  T. 
(raskins  from  the  Smith-Courtney  Company  of  Richmond, 
Va.,  on  December  22,  1891,  under  the  following  circum- 
stances: 

In  the  fall  of  1891  said  defendant  began  to  saw  lumber 
in  Halifax  countv,  N.  C  and  to  enable  him  to  carrv  on  his 
operation-s  Shepherd  &  Co.  agrec<l  to  advance  him  money 
and  supplies  to  the  amount  of  $2,()()0.     They  commenced 
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to  advance  him  September  I,  1891.  In  November,  1891, 
Gaskins  requested  them  to  buy  a  locomotive  for  him  to  use 
in  his  said  business.  Thev  undertook  to  do  this,  and  on 
December  22,  1891,  the}'  made  the  aforesaid  purchase,  at 
which  time  Gaskins  owed  them  over  $4,000  on  account  of 
advances  made  him,  being  over  $2,000  more  than  they 
originally  agreed  to  let  him  have.  No  security  was 
demanded  of  Gaskins  for  these  advances,  except  that  it  was 
the  verbal  understanding  between  Shepherd  &  Co.  and 
Gaskins  that  his  lumber  should  be  sold  by  and  through 
them. 

The  negotiations  for  the  purchase  of  the  locomotive  were 
carried  on  for  Gaskins  by  Shepherd  &  Co.  The  Smith- 
Courtney  Company  first  offered  to  sell  if  they  would  indorse 
the  notes.  They  declined  to  do  this,  but  agreed  if  the 
company  would  sell  and  take  Gaskins'  notes,  secured  by 
deed  of  trust  on  the  property,  they  would  see  the  notes  paid, 
as  thev  could  then  hold  the  notes  as  their  securitv.  The 
{)laintifrs  allege  that  they  informed  Gaskins  of  this  arrange- 
ment, and  that  it  was  understood  between  them  and  him 
that  the  notes  were  to  be  their  security,  if  they  paid  them, 
and  that  they  were  to  hold  the  notes  until  the  account  for 
advances  was  first  paid. 

The  notes,  twelve  in  number,  for  $125  each,  payable 
monthly,  were  then  given ;  and  at  the  same  time  the  deed 
of  trust  on  the  property  securing  the  same  was  executed 
and  delivered  to  the  plaintiff  Gordon  Wallace,  with  power 
to  sell  upon  default,  and  the  same  day  duly  recorded  in  the 
Register  of  Deeds'  office  for  Halifax  county,  N.  C,  where 
the  locomotive  was  carried  to  be  used  in  the  aforesaid  bu.si- 
ness. 

Shepherd  &  (b.  paid  and  took  up  all  of  these  notes,  and 
have  kept  them  ever  since  they  paid  them,  in  an  envelope 
bv  them.selves,  as  securitv  for  the  monev  thev  paid  for  them. 
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Gaskins  never  made  any  demand  for  them,  or  that  the  deed 
of  trust  should  be  marked  satisfied  and  released,  and  it 
remains  of  record  uncanceled. 

All  of  these  notes  were  deposited  by  the  Smith-Courtney 
Company  at  banks  in  Richmond,  Va.,  for  collection.  As 
they  were  taken  up  some  of  them  were  inadvertently 
stamped  by  the  bank  official  as  **paid.'\ 

Shepherd  &  Co.  rendered  to  Gaskins  monthly  statements 
of  his  account  with  them  from  September  1,  1891,  to  Jan- 
uars'  1,  1893.  Thev  showed  the  date,  amount  and  nature 
of  everv  item  advanced  Gaskins  to  carrv  on  his  business  in 
North  Carolina,  debiting  him  therewith,  and  crediting  him 
with  all  sales  of  lumber,  whether  shipped  direct  to  them  or 
through  them  to  other  parties.  These  accounts  were  ren- 
dered as  they  were  kept. 

They  entered  the  amount  paid  for  each  of  these  notes 
when  taken  up  on  the  debit  side  of  the  general  running 
account  they  kept  with  Gaskins,  and  this  they  continued  to 
do  until  January  1,  1893,  at  which  time  they  separated  and 
took  these  amounts  from  the  general  account,  and  rendered 
Gaskins  a  separate  statement,  showing  amount  due  by  him 
on  account  of  the  locomotive  purchased  to  be  ^l,o58.92, 
and  also  rendered  him  a  statement  of  the  general  account, 
showing  to  be  due  thereon  $6,717.11,  the  two  aggregating 
$8,276.03.  The  two  accounts  w^ere  kept  together  up  to  this 
date  simply  as  a  matter  of  convenience,  and  to  show  how 
much  on  all  matters  they  had  paid  out  for  (niskins. 

Other  statements  of  their  general  dealings  were  rendered 
after  that  date,  and  there  was  due  on  the  general  account 
for  advances  at  the  time  of  the  commencement  of  this  action 
over  $5,000  in  addition  to  the  amount  he  owed  on  the  loco- 
motive purchase. 

The  above  is  the  plaintiff's  version  of  this  transaction. 
The  defendants  controvert   it   in  a  few  particulars  only. 
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(laskius  in  his  testimonv  did  not  deny  the  correctness  of  the 
amounts  he  owes  Shepherd  &  Co.  as  testified  to  by  tlieni 
and  as  shown  bv  the  accounts  introduced  as  evidence;  but 
lie  denied  the  agreement  testified  to  by  A.  L.  Shepherd  that 
thev  were  to  hold  these  notes  as  their  security,  and  that  his 
general  account  was  to  be  paid  first;  but  stilted  that  he 
knew  the  notes  were  secured  by  the  deed  of  trust,  and  that 
he  never  objected  to  the  separation  of  the  accounts,  and 
never  demandetj  possession  of  the  liotes  or  that  the  deed  be 
released ;  that  he  simply  UAd  Shepherd  &  Co.  to  pay  the 
note^  and  charge  the  amount  paid  to  his  account — nothing 
said  one  wav  or  the  other  about  their  holding  them  as 
security:  that  he  knew  he  would  need  an  engine,  and  was 
to  i)ay  for  it  the  best  way  he  could  arrange;  that  he  had 
nothing  to  pay  with  except  the  lumber;  but  he  admitted 
he  never  directed  Shepherd  &  Co.  to  apply  any  particular 
lumber  to  the  payment  of  the  notes,  but  to  apply  all  lum- 
ber to  his  account. 

On  the  trial  the  defendant  (Jrizzard  testified  that  he  was 

« 

trustee  in  the  deed  of  trust,  and  that  when  the  same  was 
executed  he  knew  nothing  of  the  notes  sued  on,  or  of  the 
dealings  with  the  Smith-Courtney  Co.;  that  Gaskins  never 
told  him  anything  about  the  notes  before  the  a^ssignment 
was  made. 

The  defendant  then  proposed  to  ask  the  witness  whether 
after  he  made  the  assignment  CJaskins  made  any  statement 
to  him  about  the  notes.  This  was  for  the  purpose  of  cor- 
roborating (iaskins,  who  had  testified  that  he  instructed 
Shej)herd  to  pay  the  notes  and  charge  the  amounts  paid  to 
his  accouiit,  and  that  there  was  no  agreement  that  he  was 
to  take  up  and  hold  the  notes  as  an  indejiendent  security, 
and  that  the  notes  were  charged  in  the  account,  and  Shep- 
herd did  not  pay  them  until  he  wrote  to  him  to  do  so. 
The  (|uestion  was  excluded. 
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The  counsel  for  tlie  i)laiutiffs  having  referred  in  his  argu- 
ment to  the  jury  to  the  fact  that  A.  L.  Shepherd  &  Co.  in 
(laskins^  deed  of  trust  were  put  in  the  fifth,  or  unpreferred 
class  of  creditors,  the  defendant  requested  the  Court  to 
instruct  the  jury  as  follows: 

"The  fact  that  Shepherd  is  not  preferred  in  the  deed  of 
trust  has  no  bearing  on  the  case/' 

This  instruction  was  refused. 

Upon  the  issues  submitted  there  was  verdict  for  the 
plaintiffs,  and  from  the  judgment  thereon  the  defendants 
appealed. 

Mr.  J.  M.  Mullen^  for  plaintiffs. 

Messrs.  T.  N.  Hill  and  IF.  //.  Day^  for  defendants  (appel- 
lants). 

BiRWELL,  J. :  If  the  testimony  of  a  witness  is  impeached 
he  may  be  corroborated  by  showing  that  he  has  made  simi- 
lar statements  about  the  transaction.  **The  purpose  of 
such  evidence  is  not  to  prove  the  principle  fticts  to  be  estab- 
lished. It  is  intended  to  prop  and  strengthen  a  witness 
testifying  in  respect  to  such  facts,  in  some  way  impeached, 
bv  showing  his  consistencv  in  the  statements  he  makes  or 
the  account  he  gives  of  the  matter  about  which  he  testifies 
when  and  when  not  under  oath.  It  tends  to  help  his  credi- 
bility just  as  does  evidence  of  his  good  character  or  other 
evidence  competent  for  such  ])urpose."  State  v.  Whitfield, 
92  X.  C,  831.  This  rule  applies  though  the  witness  is  also 
a  party.  Bullinger  v.  MarshalL  70  N.  C,  520;  Sprague  v. 
Bondy  113  N.  C.,  5ol.  When,  therefore,  it  was  proposed  to 
.  corroborate  what  the  defendant  and  witness  Gaskins  had 
testified  on  the  trial  by  showing  by  tlie  defendant  and  wit- 
ness Grizzard  that  the  former  had  made  to  him  a  statement 
about  the  transaction  in  controversv  it  should  have  been 
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allowed.  The  case  states  that  "for  the  purpose  of  corrob- 
orating statements  made  by  Gaskins  while  on  the  witness 
stand"  the  "defendant  then  proposed  to  ask  the  witness 
(Grizzard)  whether  after  he  made  the  assignment  to  him 
Gaskins  made  anv  statement  to  him  about  the  notes." 
This  was  merely  an  oifer  to  show  that  Gaskins  had  made  to 
the  witness  statements  about  the  payment  or  settlement  of 
the  notes  about  which  the  parties  are  here  contending  simi- 
lar to  the  statement  he  had  made  on  the  witness  stand. 
There  was  error  in  excluding  the  evidence,  and  because  of 
this  error  there  must  be  a  new  trial. 

It  is  proper  for  us  to  say  that  we  do  not  see  how  the  fact 
that  Shepherd  &  Co.  were  not  preferred  in  the  assignment 
made  by  Gaskins  has  any  bearing  on  the  matter  here  in 
controversy.  The  issue  is,  Were  the  notes  paid  by  Shepherd 
&  Co.  to  the  Smith-Courtney  Co.,  or  to  the  banks  for  that 
company,  or  were  they  bought  by  Shepherd  &  Co.?  It 
could  not  possibly  facilitate  the  solution  of  this  question  to 
inquire  why  Gaskins,  when  he  saw  himself  under  the 
necessity  of  making  a  general  assignment,  preferred  one 
creditor  over  another.  His  Honor  should  have  told  the 
jury,  as  the  defendant  requested,  that  the  fact  stated  above 
had  "no  bearing  on  the  case,"  and  thus  have  counteracted 
any  possible  impression  made  upon  the  minds  of  the  jury 
by  the  remarks  of  plaintiff's*  counsel  on  tins  subject. 

Whatever  may  have  been  the  purpose  of  Shepherd  &  Co. 
at  the  time  of  the  purchase  of  the  engine  by  Gaskins  from 
the  Smith-Courtney  Co.,  it  is  very  evident  that  they  paid 
the  eleven  notes  which  were  charged  against  Gaskins  in 
the  account  rendered,  and  did  not  purchase  them.  We  find 
no  evidence  that  the  Smith-Courtney  Co.  intended  to  trans- 
fer these  notes  to  Shepherd  tt  Co.  The  fact  that  some  of 
them  were  marked  or  stamped  "paid"  consists  exactly  with 
the  conduct  of  all  the  parties.     The  casli  which  Shepherd 
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ct  Co.  paid  out  for  Gaskins  in  the  settlement  of  these  notes 
was  charged  to  him  in  the  accounts  just  as  was  the  cash 
paid  out  for  m.erchandise.  This  was  not  an  instance  of  a 
creditor  holding  two  claims,  one  secured  and  one  unsecured, 
and,  as  it  seems  to  us,  the  cases  of  lick  v.  Smithy  83  N.  C, 
80,  and  Jenkins  v.  Bealy  70  N.  C,  440,  have  no  application 
here.  It  seems  rather  to  be  a  case  of  the  application  of 
payment  in  a  running  account  according  to  the  rule  laid 
down  in  Boyden  v.  Bank,  65  N.  C,  13;  Jenkins  \.  Smith,  72 
N.  C.,  296,  and  Lester  v.  Houston,  101  N.  C,  605.  When 
Shepherd  &  C*o.  chose  to  conduct  this  business  as  they  did 
they  unequivocally  expressed  their  election  to  treat  these 
notes  as  mere  vouchers,  to  be  used  upon  the  settlement  of 
the  accounts  between  themselves  and  Gaskins,  and  not  as 
valid,  subsisting  obligations  of  the  latter.  If  there  was  no 
fraud  or  mistake  the  cancellation  of  the  notes,  the  rendition 
of  the  accounts,  and  the  tacit  assent  thereto  by  the  debtor, 
made  the  balance  stated  the  true  debt  between  the  parties. 
Ilmvldns  v.  Long,  74  N.  C,  781.  Thereafter  their  character 
as  obligations  for  the  payment  of  money  could  certainly 
not  be  revived  without  the  consent  of  the  maker  Gaskins. 
And  there  seems  no  evidence  of  such  assent  unless  it  be 
found  in  the  fact  that  when  Shepherd  &  Co.  in  January, 
1893,  attempted  for  some  reason  to  undo  the  effect  of  the 
accounting  that  had  been  done  by  them,  and  to  separate 
what  they  were  thus  pleased  to  call  the  **  locomotive  ac- 
count ^^  from  the  other  dealings,  Gaskins  did  not  object. 
We  do  not  see  that  he  w'as  called  upon  to  do  so.  The 
account  then  rendered  showed  that  the  notes  were  paid  just 
as  the  accounts  previously  rendered  had  done. 

New  Trial. 
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T.  J.  GARDXKR  v.  E.  B.  BATT^  et  al. 

Homestead,  assignability  of — Vendee  Stands  in  Place  of 

Homesteader. 

1.  The  homestead  right  or  estate  i»  salable  or  assignable,  and  the  jmr- 

chaser  can  hold  the  land  to  which  it  pertains*  to  the  exclusion 
of  judgment  creditors  during  its  existence. 

2.  A  judgment  debtor,  being  the  owner  at  the  time  of  the  docketing  of 

a  judgment  agaiuHt  him  of  White  Acre,  sold  and  conveyed  it  to 
another  and  received,  in  part  payment,  a  conveyance  of  Black 
Acre;  upon  the  issuance  of  execution  he  selected  Black  Acre,  which 
was  worth  less  than  $1,000,  and  insisted  upon  his  right  to  have 
the  deficiency  made  up  out  of  White  Acre:  Held,  that  he  had  the 
right  to  select  his  homestead  in  any  land  which  he  owned  at  the 
date  of  docketing  the  judgment  and  the  deficiency,  after  the  allot- 
ment of  Black  Acre,  should  be  made  up  to  him  out  of  White  Acre. 

3.  Tn  such  latter  case  the  fact  that  the  homesteader  was  an  unmarrie<l 

man  does  not  aflfect  his  right  to  the  homestead: 

Clark,  J.,  dissents,  arguendo. 

This  was  a  civil  action,  heard  on  exceptions  to  the 
allotment  of  homestead  to  J.  R.  and  E.  B.  Batts,  before 
Hoke,  J.,  at  November  Term,  1893,  of  Wilson  Suj)erior 
Court,  upon  agreed  facts,  as  follows: 

"  1.  -An  execution  was  issued  from  Wilson  Superior 
Court  July  31,  1893,  returnable  on  the  eighth  Monday 
after  the  first  Monday  in  September,  1893,  on  a  certain 
judgment  rendered  in  said  Court  in  favor  of  T.  J.  Ganlner, 
plaintiff,  against  J.  R.  Batts  an'd  p].  B.  Batts,  docketed  Feb- 
ruarv  17, 1887.  The  amount  due  thereon  was  §2,1(}'),  with 
interest  at  eight  {)er  cent,  from  November  15,  1887,  and 
costs,  sixtv  cents.  The  said  execution  was  issued  to  tlu- 
use  of  Doane  Herring,  the  present  owner  of  said  judg- 
ment. 

*'2.   Under  said  execution  J.  W.  Crowell,  Sheriff  of  Wil- 
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son  county,  on  July  31,  1893,  summoned  appraisers,  who 
allotted  to  J.  R.  Batts  as  his  homestead  exemption  two 
tracts  of  land,  as  follows: 

"(a).  One  tract  in  Toisnot  Township,  known  as  the  Me:- 
cer  tract,  adjoining  the  land  of  W.  D.  Mercer's  heirs  and 
others,  containing  36 J  acres,  more  or  less,  valued  by  the 
appraisers  at  $180. 

*•(/>).  One  other  tract  in  said  township,  adjoining  the  lands 
of  Julia  Braswell,  Thomas  Williams  and  others,  known  as 
the  Luper  tract,  containing  70  acres,  more  or  less,  valued 
l>y  the  appraisers  at  $210. 

"  3.  At  the  time  of  rendition  and  docketing  of  said  judg- 
ment J.  R.  Batts  was  the  owner  in  fee  of  the  above  two 
tracts  of  land  allotted  to  him,  and  also  one  other  tract 
known  as  the  Draughn  tract,  situate  in  said  county,  adjoin- 
ing the  lands  of  Jesse  Norris,  W.  D.  Mercer  and  others, 
containing  184  acres,  more  or  less. 

''  4.  On  the  21st  day  of  November,  1888,  J.  R.  Batts  and 
wife  sold  and  conveyed  to  one  J.  L.  Batts  the  said  Draughn 
tract  for  the  sum  of  $1,'>00,  which  was  a  fair  price  for  the 
same.  On  this  same  date  the  Mercer  tract  was  worth 
$508.66 ;  the  Luper  tract  was  worth  on  this  same  date 
$650. 

*'o.  On  the  9th  dav  of  Januarv,  1889,  J.  L.  Batts  and 
wife  sold  and  conveved  to  P]lla  Batts,  wife  of  the  defendant 
J.  R.  Batts,  the  said  Draughn  tract  for  a  good  and  valuable 
consideration. 

*'6.  At  the  time  of  the  allotment  of  J.  R.  Batts'  home- 
stead he,  in  behalf  of  his  wife  and  in  his  own  behalf, 
demanded  that  the  said  Draughn  tract  of  land  be  assigned 
as  his  homestead,  but  this  the  Sheriff  and  appraisers  refused 
to  do. 

"  7.  Under  said  execution  the  said  Sheriff  on  the  same 
date,  to-wit,  July  31,  1893,  summoned  appraisers,  who,  at 
32 
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the  said  E.  B.  Batts'  request,  allotted  to  him,  the  said  E.  B. 
Batts,  as  his  homestead  exemption  one  tract  of  land  in 
said  county,  adjoining  the  lands  of  J.  Batts  and  others, 
known  as  the  **01d  Place,"  containing  180  acres,  more  or 
less,  valued  by  said  appraisers  at  §600. 

"  7a.  The  reports  of  the  appraisers  were  filed  in  due 
form. 

**  8.  At  the  time  of  the  rendition  and  docketing  of  siiid 
judgment,  and  prior  to  the  issuance  of  said  execution,  the 
said  E.  B.  Batts  acquired  other  lands  than  the  tract  allotted 
to  him  as  aforesaid,  which  will  fully  appear  in  paragraphs 
following: 

"  9.  On  the  20th  day  of  December,  1887,  E.  B,  Batts,  in 
consideration  of  the  above  described  130-acre  tract  and 
$500,  sold  and  conveyed  to  J.  L.  Batts  the  tract  of  land 
situated  in  Toisnot  Township,  Wilson  county,  adjoining  the 
lands  of  Isaac  Page  and  others,  containing  lo2  acres;  the 
consideration  cited  was  $2,000,  which  was  a  fair  price  for 
the  same. 

**  10.  On  the  date  of  the  conveyance,  as  set  out  in  para- 
graph 9,  Fj.  B.  Batts  was  the  owner  in  fee  of  a  666-acre 
tract  situated  in  said  county  and  township,  worth  $4,050, 
on  which  tliere  w^as  a  mortgage  for  $3,050.  This  was  the 
home  place  of  the  said  H  B.  Batts. 

**  11.  In  the  summer  of  1898  the  666-acre  tract  was  sold 
under  the  mortgage  for  the  sum  secured  thereunder,  $8,050, 
with  three  years'  interest  at  eight  per  cent. 

•*  12.  E.  B.  Batts  is,  and  was  on  the  dates  above  nanuMl, 
an  unmarried  man. 

''  13.  The  said  E.  B.  Batts,  on  August  4,  1898,  served  a 
written  notice  on  the  Sheriff  of  Wilson  coynty,  demanding 
that  the  balance  of  his  homestead  exemption  be  allotted 
to  him  out  of  the  152-acre  tract  sold  to  J.  L.  Batts,  to  which 
plaintiff  objected. 
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**  14.  J.  L.  Butts  came  in,  making  himself  a  party  to  this 
action,  so  far  as  it  is  proper  and  necessary  to  do  so  to  pro- 
tect his  right  in  respect  to  the  homestead  right,  if  any, 
acquired  by  him  as  a  purchaser  of  the  hind  from  E.  B.. 
Batts  as  hereinbefore  set  forth,  and  demands  that  the  allot- 
ment of  said  homestead  be  set  aside  and  that  the  said 
homestead  be  assigned  and  allotted  to  the  said  E.  B.  Batts, 
or  to  him,  the  siiid  J.  L.  Batts,  as  grantee  of  the  said  E.  B. 
Batts,  in  the  manner  above  set  forth." 

Upon  the  facts  agreed  his  Honor  rendered  judgment  as 
follows : 

"1.  That  the  excej)tions  of  John  R.  Batts  and  wife  to  the 
allotment  of  the  homestead  be  and  they  are  hereby  sus- 
tained;  and  it  is  further  adjudged  the  Sheriff  of  Wilson 
county  proceed  to  allot  to  the  said  John  R.  Batts  his  home- 
stead in  the  lands  owned  bv  the  said  John  R.  Batts  at  the 
time  of  the  rendition  of  the  judgment  herein,  and  after- 
wards conveyed  to  him  bv  J.  L.  Batts  and  by  him  conveyed 
to  the  said  p]lla  Batts,  being  the  tract  adjoining  the  lands 
of  Jesse  Norris  and  others,  containing  184  acres,  and  known 
as  the  **Draughn  Tract,"  at  such  valuation  as  the  jury  may 
place  thereon,  and  if  the  said  tract  be  not  sufficient  to  give 
the  said  J.  R.  Batts  his  homestead  that  the  deficiency  be 
made  up  of  such  other  lands  as  the  said  J.  R.  Batts  may 
select.  • 

**2.  That  the  homestead  assigned  to  the  defendant  E.  B. 
Batts  in  the  ]30-acre  tract,  valued  at  $600,  be  and  the  same 
is  confirmed  ;  that  there  be  allotted  to  the  said  E.  B.  Batts  iu 
the  lands  sold  by  him  to  J.  L.  Batts,  containing  152  acres, 
adjoining  the  lands  of  Isaac  Page  and  others,  the  deficiency, 
to-wit,  $400,  from  such  part  thereof  as  the  said  J.  L.  and 
E.  B.  Batts  may  select." 

The  defendants  excej)ted  to  and  aj)pealed  from  so  much 
of  the  foregoing  judgment  as  directed  the  allotment  of  a 
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homestead  to  J.  R.  Batts  out  of  the  hinds  now  owned  bv 
his  wife  and   of  the  allotment  of  the  deficiency  of  the 
homestead  of  E.  B.  Batts  out  of  the  land  conveyed  bv  him 
.  to  J.  L.  Batts. 

To  so  much  of  said  judgment  as  confirms  the  allotment 
of  the  liomestead  of  E.  B.  Batts  in  the  130-acre  tract  the 
defendant  J.  L.  Batts  excepted  and  appealed. 

Messi'S.  Aycock  &  DanieU  and  /.  F.  Brnion,  for  plaintittl 
No  counsel  contra. 

MacKak,  J.:  These  cases  in  no  material  respect  differ 
from  Adrian  v.  Shmv,  82  N.  C,  474,  and  84  N.  C,  832. 
The  principle  there  announced,  not  the  first  time,  for  it  is 
the  same  in  Liitlejohn  v.  Egei^ton,  11  N.  C,  379,  is:  "The 
(/onstitution  vests  tlie  homestead  right  in  the  resident  owner 
of  land  and  authorizes  him  to  coi\vey  it.  The  vendee 
must  take  it  witji  the  same  quality  annexed  that  had 
attached  to  it  in  the  possession  of  the  vendor;  that  is,  to  be 
exempt  from  execution  for  the  debts  of  the  vendor,  at  least 
during  his  life." 

Fitting  this  principle  to  the  case  then  before  the  Court, 
it  was  held  that  where  Jackson,  a  resident  of  this  State, 
was  the  owner  of  onlv  one  tract  of  land,  and  that  worth 
less  than  one  thousand  dollars,  and  adjudgment  was  dix'k- 
eted  against  him,  and  he  afterwards,  and  before  execution 
issued  against  him  or  a  homestead  was  laid  off  to  him,  sold 
and  conveyed  said  land,  his  wife  joining  in  the  deed  with 
all  the  formalities  prescribed  in  the  Constitution  for  the 
conveyance  of  a  homestead,  the  purchaser  acquired  a  good 
and  indefeasible  title  for  the  life  at  least  of  Jackson,  against 
the  creditors  of  Jackson,  notwithstanding  he  may  have 
mice  removed  from  the  State. 

It  was  there  said  by  Mr.  Justice  Asiri::  '*The  law,  when 
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it  authorizes  one  to  sell  his  homestead,  would  be  untrue  to 
itself  and  the  obligations  of  justice  if  it  were  to  allow  the 
owner  to  sell  it,  receive  a  full  and  fair  price,  and  then  leave 
it  subject  in  the  hands  of  his  vendee  to  the  satisfaction  of 
his  debts/' 

While  there  has  been  much  criticism  of  the  definitions 
of  homestead  given  in  this  and  other  cases,  which  are  col- 
lected in  Vanstory  v.  Thornton^  112  N.  C,  196,  this  principle 
has  always  been  recognized  and  followed  in  our  decisions 
with  the  exception  of  the  case  of  Fleminy  v.  Graham,  110 
N.  C,  374,  where  a  different  principle  w^as  announced 
(although  it  was  unnecessary  so  to  hold  in  order  to  reach 
the  conclusion  concurred  in  in  that  case  that  there  was  no 
error),  **that  a  valid  conveyance  of  land  before  the  allot- 
ment of  a  homestead  is  a  waiver  of  the  right  of  homestead 
as  to  the  land  thereby  conveyed,  and  the  vendee  takes  it 
subject  to  the  lien  of  any  judgment  docketed  prior  thereto, 
but  the  vendor  niav  subsequentlv  have  a  homestead  allotted 
to  him  in  other  land." 

But  upon  a  very  serious  consideration  the  Court  in  Van- 
story  V.  Thornton,  supra,  recalled  these  expressions  and 
stated  the  law  to  be  as  it  had  often  been  declared,  that  the 
homestead,  bv  whatever  definition  it  mav  be  characterized, 
is  salable  or  assignable,  and  the  purchaser  can  hold  the 
land  to  which  it  pertains  to  the  exclusion  of  judgment 
creditors  during  its  existence.  By  virtue  of  the  assignment 
"he  gets  into  the  shoes  of  the  homesteader.'*  **IIe  has 
bought  the  privilege  of  so  standing,  the  privilege  of  per- 
sonating, before  the  law  and  the  judgment  creditor,  the 
homesteader  himself  quoad  the  homestead  land."  The  mat- 
ter was  fully  discussed  in  this  case,  the  views  of  a  majority 
of  the  Court  being  presented  in  the  opinion  of  Mr.  Justice 
BuRWELL  and  the  contrarv  view  bv  Mr.  Justice  Clark  in 
a  dissenting  opinion.     It  will  be  unnecessary,  therefore,  to 
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review  the  numerous  decisions  of  this  Court  to  show  that 
whatever  differences  may  have  arisen  upon  the  application 
of  principles  to  ever  varying  phases,  as  they  have  from 
time  to  time  been  presented  on  this  point,  there  has  been 
"  no  variableness,  neither  shadow  of  turning/*  except  in  the 
one  case  last  named,  whicli  this  Court,  for  the  sake  of  sta- 
bility of  decision  and  preservation  of  rights  acquired  there- 
under, hastened  to  recall. 

(confining  ourselves  strictly  to  the  questions  before  us  and 
applying  recognized  principles  to  them:  J.  K.  Batts  had 
a  vested  right  to  a  homestead  of  his  own  selection,  the 
quantity  to  be  laid  off  according  to  law  in  the  lands  owned 
by  him  at  the  time  of  the  docketing  of  the  judgment.  A 
conveyance  by  him  and  his  wife  under  the  formalities  pre- 
scribed by  law  of  those  lands  or  any  part  thereof  was  a 
convevance  of  such  interest  as  lie  had  therein.  It  did  not 
release  said  lands  from  their  exemption  from  sale  under 
execution  at  the  instance  of  his  judgment  creditoi*s.  And 
upon  the  issuing  of  execution  against  his  property  he  had 
the  right  to  select  such  portion  of  said  land  as  he  chose  to 
be  laid  off  to  him  by  the  appraisers,  not  exceeding  $1,000 
in  value.  The  fact  that  such  exemption  enured  to  the 
benefit  of  the  purchaser  from  him  cannot  affect  or  injure 
the  rights  of  the  judgment  creditors.  If  he  had  made  no 
conveyance  at  all,  or  if  he  had  attempted  to  make  a  fraudu- 
lent one,  his  homestead  right  would  not  have  been  im- 
paired, nor  would  the  rights  of  his  judgment  creditors  have 
been  changed.  He  might  with  the  concurrence  of  his  wife 
convey  his  homestead  right  before  the  liomestead  had  l)een 
laid  oir  to  him,  as  in  Adrian  v.  Shaw,  and  his  grantee 
would  be  entitled  to  precisely  the  same  rights  as  the  home- 
steader himself  possessed.  It  might  not  be  a  difficult  task 
to  show  that  some  at  least  of  the  alleged  discrepancies  in 
<lecisions  upon  this  subject  are  more  seeming  than  real  and 
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arise  more  because  of  the  language  used  in  the  application 
of  principles  to  particular  cases  than  in  the  change  of  the 
principle  itself  as  announced  by  the  eminent  members  of 
this  Court  in  the  earlv  construction  of  the  Constitution  and 
laws  in  their  application  to  the  homestead  exemption. 

We  are  persuaded  that  whether  the  conclusions  reached 
have  been  entirely  satisfactory  to  all  they  are  at  least  well 
understood,  and  that  it  will  be  infinitely  better  to  adhere 
to  them  strictly  than  to  unsettle  the  law  by  an  endeavor 
to  change  that  which  is  now  settled  into  a  system  under 
which  counselors  may  advise  and  rights  of  property  may 
be  acquired  and  preserved  with  reasonable  certainty. 

The  case  of  E.  B.  Batts  stands  upon  the  same  footing  and 
is  governed  by  the  same  principle.  Leaving  out  of  view 
the  mortgaged  land  which  was  sold  under  the  mortgage, 
when  the  judgnient  was  docketed  against  him  he  had  a 
tract  of  lo2  acres,  which  he  sold  to  J.  8.  Batts  and  received 
in  part  i)ayment  therefor  another  tract  of  I'M  acres.  This 
latter  tract  was  laid  off  to  him  at  $(>()().  He  demands 
that  the  deficiency  be  made  up  out  of  the  152  acres  sold 
by  him  to  J.  L.  Batts.  While  this  latter  tract  was  owned  by 
the  judgment  debtor,  E.  B.  Batts,  when  the  judgment  was 
docketed  against  him,  it  was  not  a  necessity  that  the  whole 
exemption  should  attach  to  it,  for  no  homestead  had  yet 
been  laid  off.  By  section  2  of  Article  X  of  the  Constitu- 
tion  the  owner  is  entitled  to  select  the  land  to  be  exempted 
for  him  as  a  homestead.  Bv  virtue  of  section  4l\o  of  The 
(hde  the  docketing  of  a  judgment  against  him  constituted 
a  lien  on  his  real  property  in  that  county  which  he  had 
at  the  time  of  the  docketing,  or  which  he  might  aquire  at 
any  time  within  ten  years  thereafter.  The  Constitution  as 
above  referred  to  secured  him  the  homestead  exemption  in 
such  part  of  this  land  as  he  might  select;  there  was  noth- 
ing, as  far  as  we  are  informed,  in   his  contract  with  J.  L. 
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Butts  which  bound  him  to  select  first  the  lo2-acre  tract  for  the 
exemption.  He  seems  to  have  exercised  his  constitutional 
right.  As  the  130-acre  tract  was  appraised  at  only  $(500  he 
is  entitled  to  have  a  sufficient  (juantity  of  the  lo2-acre  tract 
laid  off  to  him  to  make  up  the  deficiency,  and  this  part 
bv  virtue  of  the  convevance  to  J.  L.  Batts  enures  to  his 
benefit.  The  fact  that  the  homesteader  is  an  unmarric<l 
man  does  not  affect  his  rights.  Affirmed. 

Clakk,  J.,  dissenting:  It  was  held  by  a  unanimous  Court 
in  Fleming  v.  Graham,  110  N.  C,  374,  following  the  intima- 
tion in  Jones  v.  BrUton' li)2  X.  C.  (on  p.  180),  that  the 
homestead  was  a  mere  ''stay  of  execution,  nothing  more, 
nothing  less,"  and  that  being  an  exemption  personal  to 
the  "owner  and  occujjier"  it  ceased  as  to  any  particular 
homestead  whenever  conveved  awav  bv  the  owner.  In 
Vanstory  v.  Thornton,  112  X.  C  (p.  207),  the  (burt  **  recalle<r' 
the  decision  in  Fleming  v.  Graham  and  reverted  to  the  ruling 
in  the  older  case  of  Adrian  v.  Shaw,  84  X.  C,  832,  which 
had  held  that  the  homestead  right  was  an  estate  or  invisi- 
ble interest  in  the  lot  itself  which  passed  by  a  conveyance 
to  the  purchaser  of  the  land  and  protected  it  in  his  iiands. 
Without  advertincr  to  the  verv  full  discussion  of  the  sub- 
ject  in  Vanstory  v.  Thornton,  it  does  not  seem  to  me  that 
either  that  case  or  Adrian  v.  Shaw  sustains  the  view  taken 
in  the  present  case,  wliich  goes  far  beyond  them.  Those 
cases,  indeed,  held  that  the  homesteader  could  pass  the 
homestead  lot  to  another  who  could  have  the  homestead 
right  of  the  grantor  vicariously  imputed  to  himself  after  it 
had  ceased  to  be  the  homestead  of  the  grantor  by  his  ccm- 
veying  it  away  in  the  numner  prescribed  by  the  Constitu- 
tion. 

In  the  present  case  the  grantor  had  taken  no  homestead. 
He  had  conveyed  the  land  away  without  having  it  allotte<l. 
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Some  time  after  it  ceased  to  be  his  property,  and  when  he 
could  no  longer  assert  anv  dominion  over  it  and  had  no 
right  to  even  put  his  foot  upon  it,  he  is  allowed  to  have  it 
laid  off  to  him  as  his  homestead.  The  sole  authority  upon 
which  it  can  be  claimed  that  he  can  do  this  is  the  follow- 
um  clause  in  the  Constitution:  *' Every  homestead  *  *  * 
to  be  selected  bv  the  owner  thereof  *  *  *  owned  and 
occupied  bv  anv  resident  of  this  State  *  *  ♦  shall  be 
exempt  from  sale  under  execution.'*  Was  the  defendant 
Batts  the  '*  owner"  of  the  land  set  apart  to  him?  No. 
Did  he  occupv  it?  Xo.  Was  it  selected  bv  the  ** owner*'? 
Not  at  all.  B\'  his  solemn  deed  he  liad  long  before  ceased 
to  be  the  owner.  By  his  own  act  he  had  long  ceased  to 
'*  occupy**  it.  I  cannot  see  that  either  by  the  letter  or  the 
spirit  of  the  law  he  has  any  claim  to  have  it  set  apart. 
Clearly  this  does  not  come  within  the  terms  of  the  consti- 
tutional  provision.  Nor  does  it  come  even  within  its  spirit, 
which  was  to  keep  over  a  tiebtor's  head  a  roof  which  he 
needs  and  not  merely  to  keep  his  creditors  from  subjecting 
to  the  payment  of  his  debt  property  which  the  debtor  both 
by  his  act  and  deed  has  shown  to  be  no  longer  necessary 
to  provide  him  a  shelter  and  a  home. 


COMMISSIONERS  OF  BVKKE  COUNTY   v.   CATAWBA  rATMBER 

COMPANY. 

Injunction — Floating  Logs — Damage  to  County  Bridges — 

Bond  to  Cover  Damages. 

In  an  action  by  a  county  to  enjoin  defendant  from  floating  logs  in  cer- 
tain etreams  and  to  recover  damages  for  injury  done  to  county 
bridges  over  such  streams,  on  a  motion  by  plaintiffs  to  continue  a 
temporary  injunction,  it  appeared  that  there  was  a  serious  issue  as 
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to  whether  or  not  the  streams  were  "floatable";  that  defendant 
had  a  larjre  number  of  logs  that  would  become  worthless  if  not 
floated,  and  that  an  injunction  would  stop  its  mill,  to  the  great 
detriment  of  many  people,  and  so  an  to  damage  defendant  $100  ))er 
day:  Held,  that  it  was  proper  to  permit  defendant  to  give  bond 
sufficient  to  cover  all  damages  that  would  probably  Ixj  sustained 
by  plaintiffs  and  refuse  to  continue  the  injunction. 

Motion  to  continue  a  restraining  order  to  the  hearing, 
heard  before  Mclver,  J.,  at  Chambers  in  Henderson ville,  June 
8,  1893. 

The  coniphiint  alleges  that  the  defendant  destroyed  cer- 
tain bridges  belonging  to  the  plaintiffs  across  the  (.'atawba 
river  and  Johns  river,  in  Burke  county,  by  floating  logs  in 
said  rivers,  and  that  the  defendant  threatens  to  continue  to 
float  logs  therein,  and  in  Ui)per  creek,  also  in  Burke  county, 
and  that  the  result  of  such  threatened  floating  will  be  to 
destroy  other  bridges  upon  said  rivers  and  creek  belong- 
ing to  plaintiffs.  Judgment  is  asked  for  damages  for  the 
bridges  destroyed  and  that  the  defendant  be  enjoined  from 
continuing  to  float  logs  on  said  streams. 

The  defendant  denies  most  of  the  material  allegations  of 
the  complaint,  but  admits  that  it  has,  before  the  com- 
mencement of  the  action,  been  floating  logs  in  the  said  riv- 
ers, and  that  it  is  its  intention  to  continue  to  float  logs 
therein  as  well  as  in  Upper  creek.  It  alleges  further,  in 
defence,  that  said  streams  are  capable  of  being  used  for 
floating  rafts,  boats  and  logs,  and  are,  in  this  sense,  naviga- 
ble streams  and  subject  to  the  jjublic  use  as  public  high- 
ways and  easements,  and  as  such  have  been  for  a  long 
time,  to-wit,  more  than  twenty-three  years  prior  to  the  com- 
mencement of  this  action,  so  used  by  the  })ublic  and  all 
persons  desiring  to  float  logs,  rafts  and  boats  thereon.  An 
order  temporarily  restraining  the  defendant  having  been 
granted,  the  plaintiffs  moved  to  continue  it  to  the  hearing, 
but  his  Honor  dissolve<l  the  same  upon  defendant  giving 
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bond  to  secure  damages  to  plaintiffs  in  the  sum  of  $1,500, 
from  which  order  the  plaintiffs  appealed. 

Mr.  J.  T.  PerkinSf  for  plaintiffs  (appellants). 
Messrs.  Charles  A.  Moore  and  /.  B.  Batchelor,  for  defend- 
ant. 

Shepherd,  C.  J. :  Many  affidavits  filed  bv  the  defendant 
seem  to  sustain  its  contention  that  the  stream  in  question 
is  what  is  known  as  a  floatable  stream.  These,  however, 
are  squarelv  denied  bv  the  affidavits  introduced  bv  the 
plaintiffs,  and  hence  a  very  serious  question  of  fact  arises 
which  must  be  determined  bv  a  jurv.  Pendine;  this  litii?a- 
tion  the  plaintiff's  asked  for  an  order  restraining  the  defend- 
ant from  floating  any  logs  whatever  in  the 'said  stream, 
but  liis  Honor,  in  view  of  all  of  the  circumstances,  refused  to 
grant  such  order,  but  required  the  defendant  to  enter  into 
a  bond  in  the  sum  of  $1,500  conditioned  upon  the  payment 
to  the  plaintiffs  of  **such  sum  or  sums  as  the  said  Board 
mav  recover  of  the  defendant  for  iniurv  that  mav  here- 
after  be  done  to  the  said  bridges  specified  in  the  complaint 
caused  by  the  defendant,  its  agents  or  servants,  in  the 
prosecution  of  its  business  of  floating  logs  in  the  stream 
.«^pecitied  in  the  complaint,  and  until  the  final  determination 
of  this  cause."  From  this  order  the  plaintifls  apj)eal,  and 
it  is  contended  that  this  is  a  case  belonging  to  tliat  class 
''where  injunction  is  itself  the  relief  sought  and  not  meVely 
ancillary,  and  to  dissolve  the  injunction  is  to  deny  the 
relief  sought  and  in  effect  to  dismiss  the  action."  While 
it  mav  be  true  that  an  injunction  is  the  relief  asked  for  in 
this  case  it  does  not  necessarilv  follow  that  a  refusal  to 
grant  one  pending  the  action  will  defeat  its  main  purpose, 
as  it  would  have  done  in  Marshall  v.  ConnnissionerSj  H9  N. 
C,  103,  and  similar  cases.     It  is  not  denied  that  the  bond 
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required  by  the  Court  is  sufficient  in  amount  to  cover  all 
damages  that  may  probably  be  sustained,  and  it  appears 
from  the  affidavits  of  the  defendant  that  it  has  a  large 
number  of  logs  on  the  banks  of  the  stream  that  will  become 
worm-eaten  and  worthless  if  it  is  not  permitted  to  Hoat 
them,  and  that  an  injunction  '^will  entirely  stop  the  opera- 
tion of  said  company's  mill,  to  tlie  great  detriment  of 
innumerable  citizens  of  Burke  countv,  who  therebv  lose 
the  only  market  for  their  timber,  and  to  the  great  and 
lasting  loss  and  damage  of  the  said  company  of  one  hun- 
dred dollars  per  diem.''  It  is  hardly  to  be  presumed  that 
in  view  of  its  liability  upon  the  bond  the  defendant  will 
not  use  proper  care  in  floating  logs  during  the  pendency  of 
the  action,  and  we  are  of  the  opinion  that  the  order  of  the 
Court  is  sustained  by  the  principle  upon  which  this  Court 
acted  in  Ropei'  v.  Lumher  Co.,  93  N.  C,  "22,  in  which  an 
injunction  was  declined  and  in  lieu  thereof  a  bond  was 
required  of  the  defendant  The  Court  in  that  case  said: 
*'It  is  against  the  policy  of  the  law  to  restrain  industries 
and  such  enterprises  as  tend  to  develop  the  country  and  its 
resources.  It  ought  not  to  be  done  unless  in  extreme  cases, 
and  this  is  not  such  a  one/'  These  considerations  render 
it  unnecessary  at  this  time  to  pass  upon  the  other  interesting 
questions  discussed  by  counsel.  We  think  the  present  order 
should  stand,  but  that  the  plaintiffs  should  have  leave  to 
renew  their  motion  for  an  injunction  should  it  t)e  made  to 
appear  hereafter  that  the  conduct  of  the  defendant  is  so 
negligent  and  the  probable  damage  and  inconvenience  to 
the  public  so  great  that  the  bond  will  prove  inadequate  to 
its  protection.  Affirmed. 
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C.  L.  COFFEY  V.  R.  P.  RKINHARDT. 

Surety — Purchaser  of  Note  Without  Notice  of  Suretyship — 
Effect  of  Notice  Subsequently  Acfpiired — Statute  of  Limi- 
tations. 

1.  The  lajxse  of  three  years  protects  the  surety  on  a  sealed  instrument. 

2.  Although  a  bond  is  joint  and  several  on  its  face  the  suretyship  of 

an  obligor  may  be  shown  by  parol,  but  to  obtain  protection  by  the 
la])se  of  three  years  the  surety  must  show  that  his  relation  was 
known  to  the  creditor. 

3.  If  the  suretyship  of  the  surety  is  known- to  the  original  payee  and 

the  note  l)e  assigned  aft«r  maturity  the  surety  will  be  protected 
by  the  lapse  of  three  years  after  maturity,  although  the  assignee 
takes  without  notice;  otherwise  if  the  note  be  assigned  before 
maturity  to  one  without  notice. 

4.-  If  the  purchaser  of  a  note  before  maturity,  for  value  and  without 
notice,  subsequently  receives  notice  that  a  i)arty  thereto  is  a  surety 
and  delays  action  for  three  years  after  maturity  the  surety  will  be 
protected  by  the  three  years'  statute  of  limitations. 

Shepherd,  C.  J.,  dissents,  argnenflo. 

Civil  action,  tried  before  Boykin,  /.,  and  a  jury,  at  Janu- 
ary Special  Terra,  1894,  of  (.'aldwkll  Superior  Court. 

The  defendant  W.  P.  Reinhardt  testified  that  he  signed 
the  two  notes  hereinafter  set  out  as  surety,  and  his  evidence 
was  not  contradicted. 

The  plaintiff  testified  that  at  the  time  he  became  the 
owner  of  the  said  notes  he  had  no  knowledge  or  notice 
that  said  W.  P.  Reinhardt  was  surety  thereon.  He  testified 
that  he  purchased  said  notes  before  their  maturity  and  for 
full  value ;  that  some  time  before  suit  was  brought  (the  exact 
time  not  fixed  by  the  evidence)  from  certain  conversations 
with  the  defendants  he  susj)ected,  but  did  not  know,  that 
AV.    P.    Reinhardt   was   surety,  and   in    December,  1892, 
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jid<lressed  a  letter  to  W.  P.  Reinhardt,  in  which  this  line 
occurs:  "I  hold  a  note  on  you  as  surety  to  R.  P.  Rein- 
hardt."    The  notes  are  as  follows: 

''  On  or  before  April,  1883,  we  promise  to  pay  Azor  Shell, 
Jr.,  two  hundred  dollars  for  value  received,  with  interest 
from  date,  this  March  25,  1882. 

*'R.  P.  Reinhardt,    [Seal.] 
"  W.  P.  Reinhardt,  [Seal.] 
"Witness:  J.  II.  Burns." 

The  other  note  was  similar  in  form,  but  dated  March  23, 
1882,  and  was  due  in  November,  1883. 

There  were  divers  credits  on  said  notes,  the  last  being 
dated  March  1,  1889. 

The  defendant  W.  P.  Reinhardt  requested  the  Court  to 
charge  the  jury:  **  If  the  plaintiff  knew  that  the  defend- 
ant W.  P.  Reinhardt  signed  the  notes  as  surety  at  any  time 
more  than  three  years  before  the  bringing  of  this  action 
he  could  not  recover  as  against  him." 

The  Court  declined  to  so  charge,  and  the  defendant 
excepted. 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon  defendant  W.  P.  Reinhardt  appealed. 

Motion  bv  W.  P.  Reinhardt  for  a  new  trial:  motion 
refused. 

Mr.  M.  L.  McCorkle,  for  defendant  (appellant). 
No  counsel  contra. 

Clark,  J. :  The  lapse  of  three  years  protects  the  surety 
on  a  sealed  instrument.  Welfare  v.  Thompson,  83  N.  C, 
276.  Although  the  bond  is  joint  and  several  on  its  face  it 
can  be  shown  by  parol  that  a  party  thereto  is  a  surety. 
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The  Code,  §2100;  Brandt  on  Surety,  sections  29  and  30. 
AVhen  the  suretyship  does  not  appear  upon  the  face  of 
the  bond  the  surety  must  show  that  it  was  known  to  the 
creditor  to  obtain  protection  by  the  lapse  of  three  years. 
Goodman  v.  Litaker,  84  X.  C,  8;  Torrence  v.  Alexander^  85 
N.  C,  143.  When  the  suretyship  is  known  to  the  original 
payee  the  surety  is  protected  by  the  lapse  of  three  years  if 
the  note  is  assigned  after  maturity,  although  the  assignee 
takes  without  notice.  Capell  v.  Long,  84  N.  C,  17.  Other- 
wise if  it  is  assigned  before  maturity  to  one  who  takes 
without  notice.     Lewis  v.  Loiig,  102  N.  C,  206. 

This  sums  up  the  direct  authorities  in  this  State.  In  the 
present  case  it  is  not  controverted  that  the  defendant  is  in 
fact  surety  on  the  bond,  and  that  it  was  assigned  to  the 
plaintiff  before  maturity  for  value  and  without  notice. 
Nothing  else  appearing,  the  plaintiff  was  entitled  to  recover. 
Lewis  v.  Loyxg,  supra  But  the  Court  was  asked  to  charge 
that  if  the  plaintiff  received  notice  after  assignment  that 
the  defendant  was  surety  and  notwithstanding  delayed  more 
than  three  vears  after  maturity  and  after  such  notice  to 
bring  suit  the  surety  is  protected.  In  refusing  so  to  charge 
there  was  error. 

Whatever  the  form  of  the  bond  one  who  is  in  fact  a 
surety  thereon  is  protected  by  the  lapse  of  three  years  after 
maturity.  The  exception  is  when  the  payee  has  no  notice 
of  the  suretyship  or  assigns  the  bond  before  maturity  and 
for  value  to  one  who  takes  without  notice  of  the  suretyship. 
Here  the  plaintiff,  after  maturity  of  the  bond,  received 
notice  that  defendant  was  surety,  yet  failed  for  more  than 
three  years  to  bring  action.  The  reason  that  the  surety 
would  not  be  protected  by  the  lapse  of  three  years,  to-wit, 
that  the  holder  of  the  bond  was  not  put  on  his  guard  to 
collect  in  that  time  because  he  did  not  have  notice  of  the 
suretysliip,  or  assigned  it  before  maturity  to  one  who  took 
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for  value  and  without  notice,  no  longer  applies,  flatioue 
cessante,  eessat  et  lex.  A  somewhat  similar  case  is  where  the 
holder  or  assignee  of  the  instrument  takes  it  without  notice 
of  the  suretyship,  but  after  learning  that  fact  gives  time  to 
the  principal.  This  releases  the  surety.  1  Brandt  on 
Suretyship,  section  32;  Lvman.  v.  Nichols,  15  Iowa,  161: 
Wheat  V.  Kendall,  6  N.  H.,  504;  Overand,  Gui^ey  &  Co.  v. 
Oriental  Financial  Coiyoration,  7  English  and  Irish  Appeal 
Ceases,  348. 

It  is  true  the  surety  could  give  the  holder  written  notice 
quia  timet  to  bring  suit  under  llie  Code,  sections  2097,  2098, 
and  if  the  holder  does  not  do  so  within  thirtv  days  the 
surety  would  be  released.  Cole  v.  Fox,  83  N.  C,  463.  But 
here  the  holder  merely  has  verbal  notice,  not  a  quia  timet, 
of  the  suretyship.  The  plaintiff,  fixed  with  the  knowledge 
of  that  fact,  delays  for  more  than  three  years  to  sue.  By 
reason  of  such  laches  such  surety  is  protected  by  the  lapse 
of  three  vears.  Error. 

Shepherd,  C.  J.,  dissenting:  I  know  of  no  statute  which 
repeals  the  well-settled  principle  that  a  purchaser,  after 
maturity  or  with  notice,  from  one  who  [)urchased  before 
maturity  and  without  notice,  is  fully  protected  against  any 
defences  existing  between  the  maker  and  payee  of  a  nego- 
tiable bond  or  note.  See  Lewis  v.  Long,  102  X.  C,  206,  and 
the  authorities  cited.  The  indorsement  made  under  such 
circumstances  fixes  the  rights  of  the  parties,  and  in  the 
absence  of  additional  legislation  I  am  unable  to  see  how 
the  action  is  barred  bv  the  statute  of  limitations.     It  is 

V 

true  that  under  our  statute  or  by  suit  quia  tiTnet  the  holder 
might  have  been  compelled  to  sue  the  principal,  but  the 
bare  fact  that  a  bona  fide  holder  discovers  the  relationshi}> 
of  the  parties  subsecjuently  to  the  indorsement  cannot,  in  my 
opinion,  j)ut  in  operation  the  statute  of  limitations.     No 
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authority,  I  think,  can  be  found  for  the  position,  and  I  am 
not  j)repared  to  give  my  sanction  to  so  radical  a  change  in 
what  I  believe  to  be  a  well-established  j>rinciple  in  the  law 
of  negotiable  paper. 


JAMKS  NORWOOD  v.  SAMUEL  CRAWFORD. 

Bo u n daries — Esta h lish  ing  L ines —  Survey —  (  bntro I  by  Man  u- 
ments — Duties  of  Surveyoi^  in  Proceedings  Under  ch.  J2, 
Ads  of  189S, 

1.  The  natural  order  of  survey  beinj?  that  which  a  deed  ehowe  the  par- 

ties thereto  adopted  to  identify,  to  t)ieir  own  satisfaction,  the  land 
intended  to  he  conveyed,  the  true  rule  in  a  subsequent  survey  to 
establish  boundaries  is  to  run  with  the  calls  in  regular  order  from 
a  known  beginning,  following  course  and  distance,  and  the  method 
of  ascertaining  a  previous  line  in  the  order  of  description  by 
reversing  cannot  be  resorted  to  unless  by  that  method  a  greater 
certainty  of  identification  of  such  prior  line  can  be  obtained  than 
the  deed  itself  gives  in  its  description  of  that  line. 

2.  Where,  in  a  description  in  a  deed,  the  point  of  beginning  and  the 

three  last  cornere  were  monuments,  and,  in  running  in  regular 
order  by  courses  and  distances  the  several  lines  between  the  point 
of  beginning  and  the  second  monument,  the  line  from  the  corner 
next  preceding  such  monument  to  such  monument  passed  outside 
the  monument,  the  true  rule  was  to  run  such  line  to  the  monu- 
ment, disregarding  course  and  distance,  and  not  to  survey  the  lines 
from  the  point  of  beginning  in  reverse  order. 

3.  Under  Acts  1893,  ch.  22  ('*  An  act  to  enable  owners  of  land  to  estab- 

lish the  boundary  lines  thereof"),  the  surveyor  appointed  by  the 
Clerk  is  not  a  referee,  and  his  report  should  not  contain  conclu- 
sions of  law.     (Duties  of  surveyor  under  the  act  discussed  by 

AVEHV,  J.). 

Special  proceedixo  for  the  establishment  of  boundarv 
lines  under  ch.  22,  Acts  of  1893,  heard  before  Brown,  J.,  at 
Fall  Term,  1893,  of  ORANciE  Superior  Court. 
33 
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The  surveyor  appointed  by  the  Clerk  of  the  Court,  after 
the  filing  of  the  petition  and  answer,  made  his  survey  and 
reported  as  follows : 


"The  above  represents  the  Norwood  and  Crawford  survey 
of  lands  situate  in  Orange  county,  North  Carolina,  near 
llillsboro. 

** Direct  survev  of  the  Norwood  tract:  Lots  Nos.  3  and  4, 
beginning  at  poplar  on  pond,  thence  south  thirteen  degrees 
west  four  chains  and  seventy -eight  links,  and  uj)  brancli  as 
indicated  by  black  lines,  ending  at  K,  one  cliain  nnd  fifty 
links  beyond  stone:  thence  dropping  back  to  stone  and  run- 
ning north  nine  chains  eighty-two  links  to  rock:  thence 
south  eiglity  and  one-half  degrees  east  one  chain  and  sixty 
links  to  the  beginning,  containing  per  estimate  twelve  acres. 

••  Reverse  survey  of  lot  No.  ;^>,  beginning  at  poplar  on  pond. 
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thence  with  red  lines  north  eighty  and  one-half  degrees 
west  one  chain  and  sixty  links  to  rock ;  thence  south  forty- 
four  and  one-half  degrees  west  sixteen  and  seventy-seven 
one  hundredths  chains,  j)assing  stones  fifty-five  links; 
thence  from  stones  holding  all  the  distances  with  exact 
reverse  calls,  running  with  red  line  ending  at  j)oint  B  in 
the  pond,  in  connection  with  lot  No.  4,  containing  fourteen 
acres. 

"From  the  rules  bv  which  survevs  are  a^overned  we  con- 
elude  that  the  true  survey  begins  at  poplar  on  pond  running 
strictly  by  courses  and  distances  called  for  by  notes  of  lots 
Noa.  3.  and  4  in  connection,  up  branch  as  indicated  by  black 
lines  until  the  survev  connects  with  the  Whitted  line: 
thence  along  the  Whitted  line  to  a  point  due  south  of  stones; 
thence  north  to  rock  P ;  thence  north  eighty  degrees  oast 
twelve  chains  to  rock ;  thence  south  eighty  and  one-half 
degrees  one  chain  and  sixty  links  to  beginning.  The  pop- 
lar, rock  F,  rock  D  (B)  and  stones  (A)  being  on  the  bearings 
and  distances  correct,  we  think,  shows  the  error  of  origi- 
nal survey  to  be  on  the  measurement  from  [)oplar  up  branch 
to  point  E,  and  not  on  the  courses;  therefore  vio  conclude 
that  the  black  is  the  true  and  exact  line  as  run  by  the  first 
surveyor.'' 

Exceptions  were  made  to  the  report  by  the  plaintiff',  and 
the  Clerk  rendered  the  following  judgment: 

"It  is  considered  and  adjudged  that  the  true  boundaries 
of  the  Norwood  tract  mentioned  in  the  complaint  in  this 
cause  are  as  follows:  Beginning  at  a  poplar  (P)  on  Craw- 
ford's pond  and  running  as  called  for  in  Norwood's  deed, 
south  13  degrees  west  4.78  chains,  as  indicated  by  black 
line  on  map;  thence  south  1.}  degrees  west  3.29  chains; 
thence  south  82  degrees  west  3  chains;  thence  5|  degrees 
west  2.65  chains :  thence  73  degrees  west  3.45  chains ;  thence 
north  58  degrees  west  70  links;  thence  south  66 J  degrees 
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wesl  2.50  chains;  tlience  south  48 J  degrees  west  to  Alston 
Whitted's  line:  thence  with  his  line  to  pile  of  stones  (A  ), 
or  if  pile  of  stones  is  not  on  Alston  Whitted's  line  then  to 
a  point  in  his  line  directly  south  of  said  pile  of  stones: 
thence  north  to  rock  B  9.82  chains;  thence  north  80 
degrees  east  12  chains  to  rock  F;  thence  south  80 J 
degrees  east  I.IU)  cliains  to  the  heginning.  It  is  further 
ordered  that  (Joorge  \V.  Tate,  County  Surveyor  of  Orange 
countv,  run  and  mark  said  boundaries  as  determined  in 
this  judgment  and  make  a  report,  together  with  a  map  of 
the  lines  as  deterniined,  which  said  report  and  map  shall 
be  filed  with  the  judgment  roll  in  this  cause  and  entered 
with  this  judgment  on  the  special  [)roceedings  docket  of 
this  Court. 

''  It  is  aho  adjudged  that  the  plaintiff,  James  Norwood, 
I)ay  the  costs  of  this  proceeding." 

Upon  the  hearing  of  the  appeal  from  the  judgment  of 
the  Clerk  before  his  Honor  no  issue  was  tendered  bv  either 
party. 

The  Court  examined  the  surveyor  at  request  of  defend- 
ant's counsel  relating  entirely  to  an  explanation  of  his 
plat  and  the  method  of  surveying.  After  argument  the 
(/ourt  rendered  judgment  as  follows: 

"The  Court  is  of  the  opinion  that  the  controversy  between 
the  parties  arising  upon  the  pleadings  and  the  report  of  the 
surveyor  involves  only  a  (juestion  of  law  as  to  how  the 
boundary  in  (juestion  shall  be  ascertained.  It  is  admitted 
on  the  argument  and  by  the  surveyor  that  stones  A  and 
the  three  several  points  on  the  map  marked  **  Rock ''and 
the  beginning  poplar  are  well  known  and  undisputed.  It 
appears  fronj  the  report  and  the  oral  examination  and 
explanation  of  his  survey  of  the  surveyor,  Tate,  had  at 
instance  of  dc^fendant's  counsel,  that  the  direct  courses  of 
the  deed,  if  run,  would  strike  none  of  these  points.     The 
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Court  is  of  opinion  that  the  location  of  the  line  can  be 
secured  with  more  certainty  by  beginning  at  the  poplar, 
the  admitted  beginning,  and  reversing  the  calls  of  said 
deed  and  running  all  of  said  line  in  accordance  therewith 
by  the  reverse  course  until  point  C  on  the  map  reported 
bv  the  survevor  is  reached  on  red  line,  and  thence  a  direct 
course  to  the  known  beginning,  the  poplar.  No  report  is 
made  as  to  finding  the  branch  referred  to  in  first  call  in 
the  deed,  and  the  surveyor  appears  not  to  have  been  able 
to  locate  it.  It  is  ordered  that  the  judgment  of  the  Clerk 
confirming  the  report  of  the  surveyor  be  reversed ;  and  it 
is  further  ordered  that  the  boundaries  of  lots  .*5  and  4  be 
run  as  follows:  Begin  at  poplar  on  the  dam  and  running 
north  80 J  west  1.00  chains  to  rock  ;  then  south  80  degrees 
west  12  chains  to  rock;  tlien  south  9.82  chains  to  pile  of 
stones;  then  with  Alston  Whitted's  line  south  61 J  east  .'i.50 
chains;  then  north  48^  east  79  links;  then  north  6()J  east 

2.50  chains;  then  south  58  east  70  links;  then 71]  east 

3.45  chains;  then  north  of  east  2.65  chains;  then  north  82 
east  3  chains;  then  north  1|  east  3.29;  thence  direct  line 
to  tiie  beginning  at  said  poplar  on  dam. 

**The  courses  in  the  first  call  of  the  deed  should  be  dis- 
regarded, as  a  natural  object  is  called  for.  The  surveyor, 
G.  W.  Tate,  will  run  and  mark  the  lines  as  herein  directed 
and  fix  a  stone  at  letter  (/.  It  is  ordered  that  the  costs 
of  the  cause  be  taxed  against  the  defendant,  except  one-half 
surveyor's  fees  and  expenses,  which  shall  be  taxed  against 
plaintiff.'' 

The  appellant,  Samuel  Crawford,  excepted  to  the  rulings 
of  his  Honor  and  appealed,  assigning  as  error: 

*'l.  The  Court  erred  in  holding  that  the  line  should  be 
run  by  a  reverse  survey  from  the  calls  as  set  out  in  the 
complaint  and  admitted  in  the  answer,  and  insisted  that 
the  surveyor  should  be  directed    to  run  and    mark   the 
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dividing  line  between  the  plaintiff  and  the  defendant, 
beginning  at  the  poplar  and  then  running  the  line  accord- 
ing to  the  calls  claimed  by  the  plaintiff  in  his  complaint 
and  admitted  in  the  answer. 

"2.  That  the  Court  erred  in  attempting  to  find  as  facts 
matters  not  put  in  issue  by  the  pleadings,  for  if  there  were 
matters  of  fact  to  be  tried  they  were  properly  to  be  tried  by 
a  jury,  which  Avas  demanded  by  the  appellant  and  refused 
by  his  Honor,  the  Court  holding  that  only  a  question  of  law 
was  presented  by  the  record,  and  proceeded  to  examine  the 
surveyor  and  finds  that  certain  points,  to-wit,  stones  A 
and  three  several  points  were  well  known  and  undisputed, 
etc.,  when  the  pleadings  show  that  the  defendant  only 
claims  the  lands  from  the  poplar  to  the  end  of  the  second 
call  in  plaintiff's  complaint,  and  could  not,  therefore,  know 
of  any  of  the  objects  located  by  the  Court  or  the  other  lines 
as  set  out  in  the  judgment  and  findings  of  the  Court.'* 

Mr.  J.  W.  Graharrij  for  plaintiff. 

3fessr8.  J.  A.  Long  and  0.  D.  Turner,  for  defendant  (ap- 
pellant). 

AvEKY,  J. :  Pearson,  Chief  Justice,  referring  to  the  case 
of  Harry  v.  Graham,  1  Dev.  &  Bat.,  77,  said,  in  delivering 
the  opinion  in  Sajret  v.  Ilartman,  7  Jones,  203:  '*It  is 
decided  in  that  case  that  a  posterior  line  could  not  be 
reversed  in  order  by  its  intersection  with  the  prior  line  to 
show  the  corners  unless  such  posterior  line  was  certain, 
because  to  do  .so  w-ould  be  to  extend  the  distance  of  the 
prior  by  the  course  of  the  posterior  line.  The  chance  of  mis- 
take resting  on  the  one  or  the  other  being  equal,  it  was 
deemed  proper  to  follow  the  order  in  which  the  survey  was 
made."  If  the  measurements  of  lines  in  all  original  sur- 
veys had  been  accurate  instead,  as  we  continuallv  observe. 
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of  falling  far  short  of  monuments  reared  as  corners,  and  if 
all  surveys  were  laid  off  in  squares  or  equilateral  triangles 
it  might  make  no  material  difference  .whether  surveyors 
should  run  backward  or  forward  from  anv  admitted  corner 
in  order  to  locate  the  boundary  lines.  But  where  by  run- 
ning with  the  calls  a  different  result  from  that  attained  by 
reversing  is  necessarily  reached  or  may  ensue  the  safer  and 
more  certain  method  of  following  the  order  of  the  original 
survey  by  the  interested  parties  wlio  directed  it  is,  as  a  rule, 
adopted.  Harry  v.  Graham,  supra.  We  find  no  case  in 
our  Reports  where  this  Court  has  given  its  sanction  to  the 
correctness  of  a  survev  made  bv  reversinii:  the  lines  from 
a  known  beginning  corner.  The  rule  is  to  run  with  the 
calls  in  regular  order  from  a  known  beginning  and  to 
resort  to  tlie  test  of  reversing  in  the  subsequent  progress 
around  the  boundarv  onlv  where  the  terminus  of  a  call 
cannot  be  ascertained  by  running  forward,  but  can  be  fixed 
with  absolute  ccrtaintv  bv  running  reverselv  the  next  sue- 
ceeding  line. 

Leaving  out  of  view  the  other  exception  and  conceding 
for  tlie  sake  of  the  argument  that  the  defendant  waived 
the  right  of  "trial  by  jury  "  upon  any  issues  " raised  before "' 
the  Clerk,  to  which  the  statute  (ch.  22,  Laws  ISO*])  provided 
that  he  should  be  entitled  on  the  hearing  ''de  novo''  in  the 
Superior  Court,  we  propose  first  to  discuss  the  sufficiency  of 
the  reason  given  by  the  Court  for  directing  that  the  survey 
should  be  made,  contrary  to  the  general  rule,  by  reversing 
the  lines  from  an  established  beginning  corner.  It  was 
admitted  that  the  poplar,  the  beginning,  was  at  a  known 
location.  "Course  and  distance  from  a  given  point  is  a  cer- 
tain description  in  itself,  and  therefore  is  never  dei)arte(l 
from  unless  there  be  something  else  which  proves  that  the 
course  and  distance  stated  in  the  deed  was  thus  stated  bv 
mistake.     *     *     *     80  with  reversing  the  line.     The  party 
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cannot  have  recourse  to  that  method  of  ascertaining  a  pre- 
vious line  in  the  order  of  description  unless  by  reversing 
he  gives  a  more  certain  means  of  identifying  the  prior  line 
than  the  deed  gives  in  its  description  of  that  line  itself 
The  natural  order  of  survey  is  that  which  the  deed  shows 
the  parties  to  the  deed  adopted  to  identify,  to  their  own  sat- 
isfaction, the  land  intended  to  be  conveved  bv  the  one  to 
the  other.  It  may  be  considered  as  their  direction  how  the 
identitv  shall  be  established  bv  survey  at  anv  future  time 
and  it  supposes  certain  points  as  the  beginning  to  be  estab- 
lished." Harry  v.  Graham,  supra,  pp.  78,  79.  In  our  case 
it  seems  that  running  from  a  known  poplar  as  a  beginning 
and  following  the  calls  of  the  deed,  no  established  corner 
would  be  found  at  the  end  of  the  distance  for  a  number  of 
successive  calls,  except  that  the  Court  finds  that  there  was  a 
natural  object  called  for  at  C,  but  it  does  not  appear  that 
the  description  of  course  and  distance,  according  to  the 
report  of  the  survey  referred  to  b\'  the  Court,  was  wanting 
in  anv  one  of  such  calls,  and  there  is  no  evidence  in  these 
unfailing  directions  for  reaching  a  succeeding  station  of 
mistake,  whether  C-  was  or  was  not  the  terminus  of  the  first 
call.  The  learned  Judge  who  heard  the  case  below  seems 
to  have  rested  his  opinion  upon  the  fact  that  the  beginning 
at  P  and  the  three  last  corners,  F,  B  nnd  A,  located  respect- 
ively at  rocks  and  a  pile  of  stones,  were  admitted  to  be  at 
the  points  indicated  on  the  map,  and  that  in  running  by 
course  and  distance  tlie  calls  of  the  deed  in  regular  onler 
and  without  variation  that  for  the  stones  would  pass  soutli 
of  the  true  station  (at  A)  to  the  hand  marked  M,  and  thence 
to  1)  instead  of  B.  It  is  manifest  that  the  (^ourt  acted 
upon  an  erroneous  view  of  the  rules  of  survej'ing  estab- 
lished in  the  two  leading  cases  which  we  have  cited  and  in 
many  others.  The  begiiming  being  fixed,  the  true  rule  was 
to  run  the  calls  when  course  and  distance  were  given  and 
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locate  the  corners  accordingly,  unless  testimony  was  offered 
to  identify  some  corner  called  for  and  locate  it  at  a  longer 
or  shorter  distance  from  the  point  of  departure.  Redmond 
V.  Stepp^  100  N.  C,  212.  When  the  station  next  i)receding 
the  stones  (at  A)  was  reached  by  actual  measurement,  the 
next  corner  (at  A)  being  identified,  the  succeeding  line 
should  -have  been  run  to  the  known  j)oint  (at  A),  disregard- 
ing course  and  distance,  because  a  corner  ascertained  by 
usual  marks  or  located  by  agreement  of  the  parties  (as  the 
stones  were)  becomes  in  contemplation  of  law  **a  fact 
incorporated  into  the  deed  so  as  to  make  it  a  part  of  the 
description  "  (Safret  v.  Hartwan,  Hupra,  p.  204)  and  is  thereby 
made  more  certain  than  the  actual  measurement  on  the 
line  called  for.  The  invariable  rule  seems  to  require  that 
the  lines  shall  be  run  from  a  known  beginning  according 
to  direction  and  distance  if  given  in  the  order  in  which  the 
parties  originally  ran  and  arranged  them,  but  if  a  call  is 
reached  in  the  regular  order  which  either  by  a  failure  to 
specify  distance  or  by  fixing  the  corner  on  a  line  of  another 
tract  makes  its  terminus  uncertain  and  by  reversing  the 
next  succeeding  call  from  a  known  point  the  location  of  the 
line  or  point  called  for  can  be  made  certain,  then  that  mode 
of  surveying  becomes  pro[)er  only  because  it  ])Iainly  tends 
to  the  attainment  of  the  leading  object  in  making  all  sur- 
veys— certainty  of  location.  If,  for  instance,  the  first  call 
in  the  deed  by  which  the  surveyor  ran  had  been  for  a  point 
in  the  line  of  another  tract,  and  thence  with  such  line  a 
given  distance  to  a  third  corner,  which  was  admitted  to  be 
at  a  certain  point  on  said  line,  it  would  have  been  proper 
to  reverse  the  call  from  the  third  corner  so  as  to  ascertain 
the  point  at  which  a  {)rolongation  of  the  first  line  would 
intersect  with  that  of  the  adjacent  tract.  The  same  course 
w-ould  be  pursued,  and  for  a  similar  reason,  where  in  the 
case  supposed  course  but  not  distance  was  given  in  the  first 
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call  and  the  Hue  of  the  adjacent  tract  was  known  to  be 
marked  from  the  third  corner  to  a  point  at  which  running 
by  course  the  first  line  would  intersect  with  it.  Harry  v. 
Graham,  supra;  West  v.  Shaw,  67  X.  C,  439.  If,  however, 
the  location  of  the  beginning  point  itself  had  been  left  in 
doubt  and  could  be  fixed  as  a  ihatheinatical  certaintv  bv 
the  description  that  it  was  at  a  certain  distance  and  a  cer- 
tain course  from  a  point,  ultimately  called  for  as  the  corner. 
imme<liately  preceding  the  beginning  in  returning  to  the 
latter,  the  Hue  would  be  run  from  such  last  corner  in  order 
to  determine  where  the  beginning  was  located.  Coivles  v. 
Reavis,  109  N.  C,  417. 

It  is  stnted  as  a  fact  in  the  judgment  of  the  Court  that 
the  surveyor  appeared  not  to  have  l)een  able  to  find  '*thr 
branch  referred  to  in  the  first  call."  In  his  rej)ort  the 
survevor  describes  the  line,  recommended  bv  him,  as  run- 
ning  up  a  branch,  both  in  the  first  and  third  j)aragraphs 
of  it.  But  however  that  mav  l)e,  the  Court  relieves  us  of 
the  trouble  of  discussing  the  bearing  of  this  discrepancy 
on  the  case,  when  it  is  stated  as  a  conclusion  of  law  basetl 
upon  an  assumed  fact  (the  admitted  location  of  a  corner 
at  C)  that  course  and  distance  should  be  disregarded  in 
running  the  first  line  because  a  natural  object  is  called  for 
at  (\  If  that  be  true,  then  manifestlv  the  first  call  should 
have  been  run  to  such  known  point,  and  the  succeeding 
lines  according  to  course  and  distance,  until  a  known  i^r 
admitted  corner  should  be  called  for,  as  at  .V.  Cowles  v. 
ReevcH,  .iupra :  Buchmw  Andrrson,  111  N.  ('.,  '")72,  Accept- 
ing as  true  the  facts  stated  by  the  Court,  as  leading  to  tlu' 
opinion  that  greater  certainty  would  be  attained  by  revers- 
ing the  lines,  we  conclude,  tlierefore,  that  there  was  err(»r 
in  the  judgment  of  the  Court  even  if  we  concede  that  tin* 
right  of  trial  by  jury  had  been  waived  by  the  defendant, 
since  upon  the  admitted  facts  stated  by  the  Court  the  lines 


N.  C]  FEBRUARY  TERM,  1894.  52.3 


Norwood  v.  Crawford. 

should  have  been  run  from  the  known  beginning  by  course 
and  distance,  if  no  more  certain  evidence  of  location  was 
shown,  and  in  reguhu*  order.  The  reasons  given  by  the 
f^ourt  were  not  sufficient  to  justify  a  departure  from  the 
general  rule. 

For  the  reasons  given  a  new  trial  must  be  awarded  to 
the  defendant,  and  it  is  unnecessary  to  pass  upon  the  ques- 
tion whether  the  defendant  waived  his  right  of  trial  by  jury. 
It  may  not  be  amiss,  however,  as  this  is  the  first  appeal 
involving  the  construction  of  the  late  statute  (Acts  of  1893, 
ch.  22),  the  object  of  which  is  manifestly  to  make  proces- 
sioning of  land  at  last  the  means  of  adjusting  controver- 
sies as  to  boundaries,  to  volunteer  a  suggestion  as  to  the 
duties  of  surveyors  appointed  by  the  Clerks  under  the  act. 
It  was  not  contemplated  that  the  surveyor  should  be  treated 
in  any  Jrense  as  a  referee,  or  should  in  his  report  give  the 
Court  the  benefit  of  his  conclusions  of  law.  He  is  required 
to  survev  the  lines  accordin<j  to  the  contention  of  each  of 
the  })artiesand  to  make  a  map  in  which  shall  be  designated, 
by  lines  and  letters  or  figures,  the  boundaries  as  claimed 
by  each.     His  leport  should  show  by  what  deed  or  deeds 

m 

he  survej'ed,  at  the  request  of  either,  and  the  successive 
calls  surveyed,  with  detailed  accounts  of  the  measurement 
bv  course  and  distance,  also  of  the  marked  trees  or  corners 
claimed  as  such,  and  what  was  the  nature  and  appearance 
of  tlie  marks,  whether  course  and  distance  were  disregarded 
in  running  any  given  line,  whether  any  steps  were  taken 
to  ascertain  the  age  of  the  marks  on  line  trees  and  corners, 
and  all  other  facts  developed  by  such  survey  as  would  tend 
to  enlighten  a  Court  or  jury  in  the  trial  of  a  controversy 
as  to  boundary.  We  are  led  to  make  this  suggestion  by 
tlie  fact  that  tlie  deeds  bv  which  the  survevor  ran  are  not 
mentioned  in  the  record,  nor  are  the  descriptions  contained 
in  them  set  forth.     We  infer  what  were  some  of  the  calls 
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of  the  deeds  attempted  to  be  located  from  the  meager 
statement  of  the  controverted  points  and  admissions  con- 
tained in  the  judgment  and  the  report  of  the  surveyor, 
which  was  referred  to  bv  the  Court  as  one  of  the  sources 
from  which  the  facts  on  which  his  judgment  is  based  were 
ascertained.  That  report,  however,  does  not  go  sufficiently 
into  details,  and  it  would  have  been  more  satisfactory,  if 
there  was  no  controversv  as  to  facts,  had  the  Court  incor- 
porated  into  the  judgment  a  full  statement  of  every  mate- 
rial admission  of  either  of  the  parties. 

New  Trial. 


I.  S.  EASTMAN  v.  COMMISSIONERS  OF  BURKE  COUNTY. 
Actioa  to  Recover  Property — Demand — Damages, 

1.  The  owner  of  a  buildiner  on  another's  land  cannot  recover  damagi'S 

for  withholding  possession  without  first  making  a  demand  and 
being  refused  permission  to  enter  and  remove  it. 

2.  The  owner  of  a  building  on  another's  land  cannot  recover,  as  dam- 

ages for  its  detention,  the  rental  value  thereof,  but  only  the  actual 
damages  suffered  by  such  detention. 

This  was  a  civil  action,  tried  at  Special  Term,  1894,  of 
Caldwell  Superior  Court,  before  Boykin,  J.,  and  a  jury. 

The  i)laintiff  brought  his  action  to  recover  a  lot  in  tlie 
town  of  Morganton,  Burke  county,  N.  C,  and,  second,  to 
recover  a  certain  frame  building  situated  on  said  lot,  and 
certain  tools  and  other  personal  property  contained  therein. 

On  the  trial  of  said  action,  his  Honor  having  intimated 
that  on  the  evidence  the  plaintiff  was  not  entitled  to 
recover  on  his  first  cause  of  action,  the  plaintiff  submitted 
to  and  took  a  nonsuit  thereon. 
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It  was  in  evidence,  and  it  appears  from  the  pleadings, 
that  the  kevs  of  the  house  sued  for  and  the  house  itself 
were  delivered  to  the  defendant  Board  of  Commissioners  in 
December,  1890,  and  same  adversely  to  the  plaintiff.  A 
lease  was  also  introduced  in  evidence  by  the  defendant  from 
the  defendant  Commissioners  of  Burke  county  to  Rufus 
Averv  wherein  thev  let  to  said  Averv  a  certain  lot  in  Mor- 
ganton  from  the  3d  day  of  January,  1881,  to  the  first  day 
of  January,  1891,  upon  the  following  conditions,  to-wit: 
"That  said  party  of  the  first  part  is  to  have  the  privilege 
of  digging  an  ice-house  and  erecting  a  building  for  market- 
ing purposes,  but  is  not  allowed  to  sell  or  allow  to  be  sold 
spirituous  liquors  on"  the  premises,  and  to  have  the  use  and 
occupation  of  said  lot  for  ten  years,  commencing  January 
3,  1881,  and  ending  January  1,  1891. 

"The  party  of  the  second  part  is  to  pay  to  the  parties  of 
the  first  part  and  their  successors  in  office,  on  the  first  day 
of  January  of  each  and  every  year,  the  sum  of  ten  dollars 
rent,  the  first  payment  to  be  made  on  or  before  January  1, 
1882,  and  the  tenth  and  last  on  the  1st  January,  1891. 
And  at  the  expiration  of  the  ten  years,  to-wit,  on  the  first  day 
of  January,  1891,  the  said  party  of  the  second  part  is  to 
surrender  the  possession  of  the  said  lot  upon  the  payment, 
and  if  agreement  as  to  the  value  cannot  be  decided  upon  the 
party  of  the  second  part  is  at  liberty  to  remove  said  build- 
ing off  the  premises,  but  is  not  to  damage  the  ice-house. 
The  parties  of  the  first  part  bind  themselves  and  their  suc- 
cessors to  carry  out  the  terms  of  the  above  agreement,  and 
the  party  of  the  second  part  binds  himself  and  his  heirs, 
executors,  administrator  and  assigns  to  carry  out  the  terms 
of  the  above  agreement,  and  in  default  of  the  payments 
above  set  forth  the  same  shall  be  a  lien  upon  said  building." 

The  plaintiff  introduced  in  evidence  a  deed  from  Rufus 
Avery  to  himself,  dated  23d  January,  1892,  conveying  the 
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said  house  and  its  contents  (consisting  of  butcher's  tools, 
etc.)  to  the  plaintitf  and  his  heirs,  the  conveyance  being 
only  made  to  assure  the  title  to  the  property  therein  con- 
veyed, the  sale  thereof  having  been  made  to  the  said  I.  S. 
Eastman  before  and  purchase-money  paid  on  the  4th  day 
of  April,  \Sn. 

It  was  further  in  evidence,  and  uncontradicted,  that  tiie 
rental  value  of  said  house  was  ^40  a  year. 

His  Honor  stated  that,  there  being  no  conflict  as  to  the 
facts  in  regard  to  the  second  cause  of  action,  the  right  of 
the  plaintiff  to  recover  the  house  was  a  question  of  law  on 
the  evidence  and  pleadings,  and  without  objection  he  should 
find  the  issues,  which  he  did,  as  follows: 

**Is  plaintiff  the  owner  of  the  house. described  in  the 
complaint?     Yes. 

**What  is  the  annual  rental  value  of  said  house?     $40." 

This  issue  was  answered  bv  the  Court  bv  consent  of 
defendant.  And  thereupon  his  Honor  rendered  judgment 
for  plaintiff,  and  defendants  appealed. 

Messrs.  J.  T.  Perkins  and  tS'.  J.  Ervin,  for  defendants  (ap- 
pellants). 

Messrs.  I.  T.  Avery  and  M.  Silver ^  contra. 

BuRWKLL,  J.:  r|)on  the  argument  of  this  appeal  it  was 
agreed  between  the  counsel  of  the  appellants  and  the  api)el- 
lee  that  the  **case"  should  be  amended  so  as  to  show  that 
the  ai)pellants  duly  excepted  to  the  construction  put  by  his 
Honor  on  the  lease  and  deed  set  out  in  the  record,  that 
exception  having  been  omitted  by  an  oversight  in  making 
up  the  statement  of  the  case  on  appeal. 

An  examination  of  the  plaintiff's  complaint  discloses  the 
fact  that  he  was  not  seeking  by  this  action  to  enforce  his 
alleged  right  to  remove  from  the  land  of  the  defendants  a 
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liouse  which  he  had  erected  thereon  under  a  contract  which 
secured  to  him  that  privilege  and  damages  because  that 
had  been  denied  him.  In  the  statement  of  his  first  cause 
of  action  he  distinctly  avers  that  lie  is  the  owner  in  fee  of 
the  land,  and  demands  possession  as  such  owner.  In  the 
statement  of  his  second  cause  of  action  he  declares  that  in 
the  year  1891,  while  he  was  in  the  peaceful  i>ossession  of 
the  house  the  defendants  unlawfully  took  possession  of  it  and 
have  since  that  time  wrongfully  withheld  the  possession 
thereof  from  him,  thereby  causing  him  "to  lose  the  use  of 
said  house  and  the  property  therein  contained.''  He  no- 
where alleges  a  desire  or  right  to  remove  the  house,  or  that 
the  defendants  have  refused  to  allow  liim  to  do  so.  It 
appears  that  thj^se  allegations  were  not  sustained  by  the 
evidence  produced  on  the  trial.  All  went  to  show,  as  seems 
to  have  been  conceded,  that  after  January  1,  1891,  neither 
the  plaintiff  nor  his  assignor,  Kufus  Avery,  the  lessee,  had 
any  right  to  remain  on  the  defendants'  land,  or  any  right 
to  come  upon  it  except  for  the  [)Ur{K)se  of  removing  their 
property  therefrom. 

He  alleged  one  cause  of  action,  as  it  seems  to  us,  and 
attempted  to  establish  quite  a  different  one.  And  of  the 
cause  of  action  which  he  thus  sought  to  enforce  at  the  trial 
a  demand  and  refusal  were  an  essential  element.  The 
defendants  could  not  be  held  liable  for  damages  in  such  a 
case  unless  they  had  prevented  him  from  exercising  his 
right.  Damages  could  only  arise  out  of  a  refusal  to  allow 
him  to  remove  the  house.  Now,  not  onlv  was  there  no 
allegation  or  proof  of  a  demand  and  refusal,  but  there  was 
on  the  part  of  the  defendants  a  distinct  averment  of  a  noti- 
fication to  the  lessee  to  remove  the  house  off  of  their  land. 

The  lileadings  and  facts  found  do  not  support  the  judg- 
ment entered  against  the  defendants.  If  the  liouse  is  the 
plaintiff's,  in  the  sense  tliat  he  may  take  it  away  from  the 
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defendants'  land,  it  does  not  follow  that  he  may  recover 
damages  of  them.  He  must  go  a  step  further  and  prove 
that  they  refused  him  the  privilege  of  removing  it.  And 
the  damages  recoverable  would  be,  not  the  rental  value  of 
the  house  situated  as  it  was  on  the  defendants'  land,  but 
the  actual  damage  suffered  by  the  plaintiff  because  he  was 
not  allowed  to  remove  it.     There  must  be  a 

New  Trial. 


J.  K.  SIMPSON  V.  KATIIERINE  ELWOOD  et  al.  (two  cases). 

Suit  on  Accounts — Splitting  up  Accounts — Jurisdiction, 

One  who  hae  an  account  against  another  consisting  of  several  distinct  items 
based  on  separate  transactions  may  bring  an  action  u|)on  each 
distinct  and  separate  item,  provided  that  if  he  should  bring  more 
actions  than  are  necessary  to  avail  himself  of  the  jurisdiction  of  a 
Justice  of  the  Peace  the  Court  may,  to  prevent  oppression  and 
unnecessary  costs,  require  a  consolidation  of  the  actions;  but  if, 
before  action  brought,  the  plaintiff  renders  a  statement  covering 
all  the  items  contracted  at  different  dates,  to  which  no  objection  is 
made  by  the  debtor  within  a  reasonable  time,  the  account  beconiet' 
an  account  stated  and  cannot  be  then  split  up. 

This  was  an  action  on  account,  conlmenced  before  a 
Justice  of  the  Peace  and  brought  by  appeal  to  the  Superior 
Court  of  Rutherford  County  and  tried  before  Armfield,  J., 
at  Special  Term,  1894. 

It  api)eared  that  plaintiff,  who  was  a  retail  merchant, 
claimed  to  have  sold  to  defendants  on  different  dates  a 
number  of  small  items  of  goods,  none  of  which  items 
amounted  to  more  than  $25.  This  was  a  running 
account  extending  over  two  or  three  years,  and  had  never 
been  liquidated  nor  any  part  of  it  j)aid.     That  the  aggre- 


N.  C]  FEBRUARY  TERM,  1894.  o29 


8iMi*80N  r.  Elwood. 


gate  amount  of  the  items  was  $295.10  and  interest.  The 
plaintiff  brought  two  suits  before  a  Justice  of  the  Peace  to 
recover  the  said  sum. 

One  suit  embraced  a  number  of  the  said  items,  aggregat- 
ing $1 49.77  and  interest.  The  other  suit  embraced  the 
remainder  of  the  items,  and  was  for  $145.43  and  interest. 

The  Court  held  that  the  plaintiff  could  not  ** split  up'' 
his  account  and  give  a  Justice  of  the  Peace  jurisdiction, 
and  dismissed  the  said  suits  for  want  of  jurisdiction. 
From  the  judgment  so.  dismissing  the  action  the  plaintiff 
appealed. 

Messrs.  Justice  &  Justice,  for  plaintiff  (ai)pellant). 
Messrs.  McBrayer  &  Durham,  for  defendants. 

MacKae,  J.:  The  plaintiff  had  a  right  to  bring  his  action 
upon  each  distinct  item  or  transaction.  If,  however,  he 
should  bring  more  actions  than  were  necessary  to  avail 
himself  of  the  jurisdiction  of  a  Justice  of  the  Peace  the  Couii; 
would,  to  prevent  oppression  and  the  unnecessary  burden 
of  costs,  re(iuire  him  to  consolidate  his  actions.  The  lead- 
ing case  upon  this  subject  is  Caldwell  v.  Beatty,  69  N.  C, 
365. 

If,  however,  the  plaintiff  had  rendered  his  account  to 
defendants,  covering  a  statement  of  all  the  items  contracted 
at  different  dates,  and  no  objection  had  been  made  thereto 
bv  defendants  within  a  reasonable  time,  it  would  have  tJien 
become  an  account  stated,  and  he  could  not  thereafter  have 
i?eparated  the  items  so  as  to  sue  on  them  before  a  Justice  of 
the  Peace.     Marks  v.  Ballance,  113  N.  C,  28. 

Where  a  single  contract  is  made  for  furnishing  articles  at 

fixed  prices  the  plaintiff  will  not  be  permitted  to  "split  up'' 

his  account.     McPhail  v.  Johnson,  109  X.  C,  571.     There 

is  a  suggestion  in  the  brief  of  defendants'  counsel  that  the 
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case  ou  appeal  and  the  record  will  show  a  single  contract 
l)y  one  of  the  defendants  for  the  payment  of  the  whole 
account,  by  means  of  which  it  is  contended  that  thig  case  is 
brought  under  the  principle  last  laid  down,  but  we  find  noth- 
ing in  the  **case"  or  in  the  record  to  warrant  this  conten- 
tion. Reversed. 


A.  T.  (TRTIS  V.  PIEDM0^:T  LUMBER  COMPANY. 

(hntrady  breach  of — Void  Contract  by  Vendee — Action  by 

Vendor. 

Where  a  contract  for  the  sale  of  personal  property  was  void  the  seller 
cannot,  by  virtue  of  the  same  or  by  reason  of  any  mere  technical 
acceptance  under  it  and  where  there  has  been  no  delivery  to  and 
conversion  by  the  vendee,  recover  the  difference  between  the  con- 
tract price  and  the  amount  for  which  the  vendor,  after  tender, 
afterwards  sold  the  property. 

Civil  action,  tried  at  Spring  Term,.  1894,  of  McDowell 
Superior  Court,  before  Shufordj  /.,  and  a  jury. 

The  case  has  been  before  this  Court  twice  (109  N.  C, 
401,  and  113  N.  C,  417),  and  the  facts  stated  in  the  reports 
of  those  appeals  are  substantially  the  same  as  govern  in 
this  appeal. 

There  was  judgment  below  for  the  plaintiff,  and  defend- 
ant appealed. 

Mr.   \V.  J.  Peehy  for  plaintiff. 

Messrs.  S.  J.  Ervin  and  Avery  ct  Silver,  for  defendant 
(appellant). 

Per  Curiam:  The  defendant  was  entitled  to  the  follow- 
ing instructions,  which  were  refused  by  the  Court: 
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**3.  The  Court  instructs  you  further  that  the  contract  in 
this  case  being  void  the  plaintiff  cannot  recover  by  virtue 
of  the  same  or  by  reason  of  any  mere  technical  acceptance 
under  the  terms  of  said  contract,  but  in  order  to  recover 
the  liability  must  have  been  incurred  by  reason  of  the  acts 
of  defendant  outside  of  and  independent  of  any  contract 
whatsoever,  and  such  acts  must  amount  to  an  actual  taking 
and  conversion  of  the  property  of  the  plaintiff  by  the 
defendant  to  its  own  use,  and  there  being  no  evidence  of 
such  taking  or  conversion  by  the  defendant,  the  Court 
instructs  you  to  answer  the  first  issue,  No/' 

It  is  very  evident  that  the  defendant  never  actually 
received  the  logs,  and  that,  in  order  to  fasten  a  liability 
upon  it,  the  plaintiff'  must  make  out  his  case  through  the 
alleged  contract.  This  contract  was  void  under  the  stat- 
ute, and  this  Court  has  decided  that  there  can  only  be  a 
recovery  **  where  the  corporation  has  received  and  availed 
itself  of  property  sold  and  actually  delivered  to  it."  Roberts 
v.  Woodworking  Co.,  Ill  N.  C,  432';  (kirtia  v.  Piedmont  Co., 
109  N.  C,  401. 

This  is  substantially  an  action  upon  the  contract  in  which 
the  vendor,  after  tender,  has  sold  the  property  and  sues  for 
the  difference  between  the  amount  brought  and  the  contract 
price.  As  the  statute  has  been  repealed  (Acts  1893,  chs. 
84  and  388)  it  will  serve  no  useful  purpose  to  further  dis- 
cuss its  provisions.  Reversed. 


532  IN  THE  SUPREME  COURT.  [114 


Hamilton  r.  Icard. 


A.  J.  HAMILTON  v.  J.  P.  ICAIU)  et  al. 

Action  to  Recover  Land — Evidence — Adverse  Possession — Color 
of  Title — Grant — Lappage — Interrnption  of  Possession  by 
Grant  of  State — Statute  of  Limitations. 

1.  Though  it  is  not  necessary  to  show  continuous  and  unceasing  posses- 

sion of  land  for  the  statutory  })eriod  of  twenty-one  yean^  in  order 
to  raise  a  presumption  of  a  grant  from  the  State,  but  only  that  in 
the  aggregate  the  actual  possession  has  extended  over  such  i)eriod, 
yet,  where  written  evidence  of  title  is  offered  as  color  merely,  the 
possession  must  be  manifested  by  unequivocal  acts  of  ownership 
such  as  would  have  subjected  the  occupant  not  simply  to  an  action 
of  trespass  7»/;r/v'  daiimtm  f regit ^  but  to  a  possessory  action  at 
common  law. 

2.  Though  one  has  color  of  title  to  land  he  acquires  title  by  adverse 

possession  to  none  by  planting  some  part  of  it  in  tobacco  every  year 
for  more  than  the  statutory  ])eriod.  no  part  being  planted  for  more 
than  two  yeai*s,  and  each  part  being  inclosed  only  for  the  time  it 
is  cultivated. 

3.  Though  i)laintiH"  in  an  action  for  land  ftiils  to  show  a  grant  from  the 

State,  or  advei*se  possession  for  sufficient  time  to  bar  the  State,  he 
may  avail  himself  of  the  subsecpient  introduction  by  defendant 
of  a  patent  to  [)rove  adverse  jK)ssession  for  such  ijeriod  as  will  bar 
defendant. 

4.  The  constructive  possession  of  one  claiming  under  color  of  title  for 

twenty-one  years — the  period  necessary  to  give  title  against  the 
State  {The  i'txif^  ^89,  subd.  2)— is  not  interrupted  by  the  mere 
issuance  to  another  of  a  patent  including  part  of  the  land  claimed 
by  him  where  his  actual  possession  is  within  the  lappage. 

5.  Tnder  The  Cotfr,  ^.141,  providing  that  no  action  shall  be  had  against 

one  who  has  been  in  possession  of  land,  under  color  of  title,  for 
seven  yeai*8,  by  one  having  right  or  title  thereto,  except  during 
the  seven  years  next  after  his  right  or  title  shall  have  descended  or 
accrued,  the  statute  begins  to  run  against  one  to  whom  a  grant  of 
the  land  has  been  n)ade  only  from  the  time  of  the  grant. 

CiVH.  ACTION,  tried   before  Boykin,  J.,  and   a  jury,  at 
January  Special  Term,  18J)4,  of  Caldwell  Superior  Court. 
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The  plaintiff  iutroduced  deeds  to  him  and  those  under 
whom  he  claimed  running  back  to  1869  and  embracing 
the  locus.  Among  those  under  whom  he  claimed  were  one 
Barringer  and  one  Barrier. 

I.  N.  Beard  testified:  "I  am  Countv  Surveyor.  I  have 
surveyed  the  land  conveved  in  the  above  deed ;  the  land 
granted  to  the  defendants  is  embraced  in  the  425-acre  tract 
conveyed  to  Hamilton,  save  7 J  acres;  the  defendants'  grant 
is  for  102  acres;  I  surveyed  it;  I  saw  signs  of  plant  beds 
on  the  42o-acrc  tract;  the  defendant  Mav  directed  me  to 
run  the  line  of  the  grant  so  as  to  exclude  the  plant  beds ; 
he  said  he  wanted  to  keep  off  any  one's  possessions,  and  he 
went  ahead  and  when  he  saw  a  bed  he  would  turn  me 
aside.  The  425  acres  were  all  forest  land,  except  an  old 
clearing  around  the  shoals ;  the  clearing  had  not  been  culti- 
vated ;  the  timber  cut  on  it  was  decayed;  there  were  no 
signs  of  a  fence.  Tobacco  beds  are  where  the  seed  are 
sown  to  make  plants.'' 

Witnesses  testified  for  the  plaintiff  that  the  land  was 
very  well  adapted  to  the  growing  of  tobacco,  and  that  they 
had  seen  tobacco  j)lants  growing  in  beds  in  the  forests. 
I.  T.  A.  Spencer  testified  that  in  1870  he  burned  a  tobacco 
bed  on  the  land  with  the  permission  of  Barringer,  and 
from  1871-'7r)  he  used  the  same  bed  with  the  permission 
of  Barrier.  He  said:  **The  stock  law  was  adopted  two 
years  ago ;  the  beds  were  fenced  before  that.  I  quit  raising 
tobacco  ten  or  twelve  years  ago.  -Then  I  burned  beds  ten 
years  in  succession  by  Barrier's  consent.  In  1870  I  burned 
a  bed  20  x  20  feet.  I  put  a  rail  and  pole  fence  around  it. 
In  1871  I  burnt  about  same  })lace,  taking  in  some  new 
land  and  leaving  off  some  of  the  old  bed.  I  saved  the 
rails  each  year  for  the  next.  Each  year  I'd  take  the  edges 
of  the  old  bed  and  burn  new  land.  Perhaps  I'd  keep  half 
the  old  bed.     In  187:5 1  burnt  a  large  bed  ;  think  I  was  on 


534  IN  THE  SUPREME  COURT.  [114 


Hamilton  r.  Icard. 


new  land  entirely  then.  In  1874  used  same  bed.  In  1875 
burnt  a  new  one.  I  burnt  by  permission  of  Barringer  two 
years;  the  other  years  bj'  permission  of  Barrier.  Don't 
know  that  any  one  of  the  beds  was  on  the  land  granted 
to  defendants.  Tobacco  beds  are  usually  10  or  15  by  10  or 
15  feet." 

W.  F.  Deal  testified :  '*  I  have  seen  tobacco  beds  on  the 
425  acres;  I  remember  one  year,  1871,  distinctly;  Spencer 
had  charge  of  the  land ;  I  don't  know  whose  land"  it  was. 
After  1871  Spencer  gave  me  permission  to  burn  a  bed  there 
one  year;  can't  tell  what  year  it  was.  I  don't  know  whose 
beds  they  were.  The  bed  I  saw  tliere  in  1871  was  in  a 
swamp.  I  think  it  was  fifty  or  sixty  square  rods.  There 
were  logs  and  poles  around  it  nnd  ii^'as  covered  with  brush. 
It  ai)peared  that  the  logs  and  poles  were  put  there  to  keep 
the  l)rush  from  falling  away  from  the  bed.  I  burnt  my 
bed  one-half  a  mile  from  the  bed  I  saw  in  1871 ;  part  was 
on  an  old  bed,  part  was  on  new  land.  A  great  many  peo- 
ple burnt  beds  on  the  425-:kto  tract;  quite  a  large  place 
was  taken  up  thus.  It  is  fine  tobacco  land;  there  are  the 
finest  shoals  in  the  county  there.  There  has  been  no  culti- 
vation  of  any  part  of  the  land.  Hamilton  worked  there 
two  or  three  weeks.  There  is  tlie  finest  body  of  timber  on 
it  in  our  county.  The  land  is  peculiarly  adapted  to  grow- 
ing tobacco' plants.  Spencer  gave  me  permission  to  bum 
my  bed." 

B.  M.  Satterthwaite  testified:  "I  have  known  the  bound- 
ary since  1872  ;  I  burnt  my  bed  there  that  year  by  permis- 
sion of  Barringer.  The  bed  was  10x15  yards;  it  was  a 
new  place.  I  fenced  the  bed  to  protect  it  from  stock,  I 
burnt  tlie  land,  grubbed  it,  then  sowed  the  .seed.  Got  the 
wood  to  burn  it  from  this  land.  There  have  been  beds  burnt 
on  it  everv  vear  since.  Mv  father  has  burned  beds  on  it 
everv  vear  since  save  1880  and  1881,  when  he  burnt  on  mv 


N.  C]  FEBRUARY  TERM,  1894.  53o 


Hamilton  r.  Icard. 


land.  Sear,  Teague,  Spencer  and  Pressly  have  burnt  beds 
on  it  every  year  since  1871.  Father  burnt  there  by  per- 
mission of  Barringer  and  Barrier.  Father  and  I  burnt 
beds  there  till  1877,  then  I  burned  on  my  own  land.  We 
burnt  our  beds  on  the  same  places  all  the  time.  We  had 
two  beds.  We  sowed  seed  in  February  and  took  up  the 
plants  in  May.  It  is  good  corn  and  wheat  land.  Tom 
Eaton  put  Mrs.  Beach  tliere  twelve  years  ago ;  he  built  a 
house  for  her  and  planted  two  or  three  acres  in  wheat. 
She  only  remained  there  two  years.  There  is  a  little  house 
on  defendant's  grant;  I  saw  it  there  about  a  year  ago. 
The  fence  remained  around  our  bed  during  the  year  until 
we  got  ready  to  burn  again ;  then  it  was  taken  down  and 
after  the  burning  was  replaced.*' 

There  was  other  testimony  bv  other  witnesses  to  the  same 
effect,  and  also  that  plaintiff  had  paid  taxes  on  the  land 
since  he  got  his  deed. 

Defeildants  introduced  a  grant  from  the  State  to  Morgan 
May,  C.  8.  Hinkle  and  Julius  Icard,  dated  2()th  September, 
1892. 

The  land  granted  is  embraced  in  the  deed  to  plaintiff. 

There  was  testimony  on  j)art  of  the  defendants  that  there 
were  no  burnt  beds,  etc.,  on  tlie  grant. 

The  defendants  requested  the  Court  to  instruct  the  jury 
that  the  plaintiff's  possession  was  not  of  such  character  as 
to  perfect  his  defective  title.  The  Court  intimated  that  the 
jury  would  be  so  instructed.  The  plaintiff  submitted  to  a 
nonsuit  in  deference  to  this  o])inion  of  the  Court  and 
appealed. 

McKsrs.  Edmund  Jones  and  M.  Silvn\  for  plaintiff  (appel- 
lant). 

No  counsel  contra. 
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Avery,  J.:  The  action  was  brought  on  the  30th  of  No- 
vember, 1892.  The  plaintiff  proposed  to  show  title  under 
a  Sheriff's  deed  for  2,425  acres,  executed  May  22,  1869,  and 
several  mesne  conveyances,  for  a  tract  containing  425  acres, 
included  within  the  boundaries  of  the  older  deed.  Plain- 
tiff introduced  no  grant  from  the  State,  but  defendant 
offered  a  patent  for  152  acres  bearing  date  September  21, 
1892,  which  it  was  admitted  embraced  the  whole  of  the 
lociis  in  quo. 

In  order  to  raise  a  presumption  of  a  grant  from  the  State 
it  ii5  not  necessary  to  show  continuous  and  unceasing  pos- 
session. Reed  v.  Earnhardt,  10  Ired.,  516.  A  break  of  two 
or  three  years  in  the  chain  of  possession  on  a  failure  to 
sliow  the  connection  between  successive  occupants  is  not  a 
fatal  defect  in  the  proof  where  in  the  aggregate  the  actual 
possession  has  extended  over  the  statutory  period.  MaUtit 
V.  ShnpHon,  94  N.  ('.,  37;  Cowles  v.  Hall,  90  N.  C,  330; 
Candler  v.  Lunnford,  4  Dev.  &  Bat.,  407  ;  Davis  v.  Mc Arthur, 
78  N.  C,  357;  Bryan  v.  Spivcy,  109  N.  C,  66.  But  where, 
•as  in  the  case  at  bar,  written  evidence  of  title  is  offered  as 
color  merely,  the  possession  must  be  manifested  by  une- 
quivocal acts  of  ownership,  such  as  would  have  subjecte<.l 
the  occupant  not  simply  to  an  action  of  trespass  quare 
clansum  f regit,  but  to  a  possessory  action  at  common  law. 
(rudger  v.  Ilerifiley,  82  N.  C,  482;  Logan  v.  Fitzgerald,  87 
N.  C,  308;  Osborne  v.  Johnson,  65  N.  C,  22;  Williams  v. 
Wallace,  78  N.  C,  354;  Bartlett  v.  Simmons,  4  Jones,  295 
'*The  possession  \\'\\\  not  divest  a  superior  title  to  any  part 
outside  the  actual  occupancy  "  (said  the  CourtinSco/f  v.  Elkin, 
83  N.  C,  427)  "for  the  reason  that  no  action  could  be  main- 
tained by  the  true  owner,  and  a  constructive  possession,  not 
exposing  one  to  an  action,  does  not  take  away  or  impair  an 
uninvaded  legal  right."  Ruffin  v.  Overhy,  105  N.  C,  p.  78. 
Occasional  entries  upon  different  parts  or  even  upon  the 
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Scime  portion  of  the  land  for  the  purpose  of  cutting  timber 
may  subject  the  trespasser  to  several  actions  for  damage  (3 
Blk.,  212),  but  are  not  considered  as  assertions  of  right  in 
the  land.  Ruffin  v.  Overhy,  supra;  McLean  v.  Sviith,  106 
N.  C,  179. 

Applying  the  principles  we  have  stated  to  the  facts  of 
this  case,  we  are  of  opinion  that  the  planting  of  tobacco 
beds  in  different  places  not  upon  the  same  si)0t  for  more 
than  two  successive  years,  though  continued  for  the  statu- 
tory period,  would  not  constitute  an  actual  possession  sucli 
as  would  mature  title,  since  the  occupancy  does  not  divest 
title  beyond  its  actual  bounds  (Scott  v.  ElHns,  supra)  and 
is  therefore  not  continuous  as  to  any  one  spot.  If  as  to  any 
particular  portion  of  territory  it  is  a  continuous,  open,  noto- 
rious and  unequivocal  assertion  of  right,  the  law  extends 
the  benefit  of  such  a  possession  of  a  spot,  however  small,  by 
raising  the  presumption  that  it  was  held  in  the  assertion  of 
a  claim  to  the  limits  of  the  occupant^s  paper  title.  livffin 
v.  Overby,  88  N.  C,  869;  McLean  v.  Smith,  supra.  The 
evidence  of  the  witness  Spencer  does  not  show  such  a  con- 
tinuous occupancy  of  any  particular  portion  of  the  land  for 
more  than  two  years.  Morris  v.  Hayes,  2  Jones,  93;  Wil- 
Hams  V.  Wallace,  78  N.  C,  354;  Loftin  v.  Cobb,  1  Jones,  406; 
Bastleit  V.  Simmons,  4  Jones,  295.  He  sometimes  used  a 
part  of  an  old  tobacco  bed  a  second  year,  but  not  oftener, 
before  removing  the  rails  entirely  off  it  and  ceasing  to 
inclose  it  at  all.  The  witness  Preswell  testified,  however, 
that  between  1879  and  1885  (before  the  latter  year)  his 
father  cleared  a  portion  of  the  land,  as  the  lessee  of  the 
plaintiff,  and  inclosed  it.  Taking  the  testimony  of  that 
witness  wnth  that  of  Palmer  and  Deal,  the  jury  might  have 
been  warranted  in  finding  that  the  land  was  kej)t  inclosed 
and  either  cultivated  or  used  as  a  pasture  for  more  than 
seven  years  before  the  action  was  brought,  on  the  30th  of 
November,  1892. 
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Where  a  claimant  subjects  the  land  to  some  use  of  which 
it  is  susceptible  in  its  present  state  and  at  such  intervals  as 
to  indicate  unmistakably  that  he  means  to  be  considered  as 
claiming  the  ownership  and  not  to  commit  an  occasional 
trespass  simply,  such  occupancy  is  sufficient  {Williams  v. 
Buchanan,  1  Ired.,  535;  Bynum  v.  ColliUy  4  Ired.,  310),  and 
especially  if  he  subjects  it  to  the  only  use  of  which  it  is 
susceptible.  Tredwell  v.  Riddick,  1  Ired,,  56.  Where  land 
is  used  for  agricultural  purposes  it  is  not  essential  that  the 
claimant  should  cultivate  it  constantly,  but  only  in  accord- 
ance with  usages  prevailing  among  husbandmen.  It  is  not 
material  whether  a  field  is  cultivated  in  grain  or  corn,  oris 
kei)t  inclosed  for  a  pasture  when  needed,  so  that  it  be  used 
every  year  in  the  ordinary  way  for  some  purpose  connected 
with  the  business  of  tilling  the  soil.  But  there  was  no  tes- 
timony tending  to  show  a  continued  occupancy  for  twenty- 
one  years,  such  a.s  would  mature  title  as  against  the  claim 
of  the  State. 

The  statute  {The  Code,  §139)  provides  that  the  State  "will 
not  sue  any  person  for  or  in  respect  to  any  real  property  or 
the  issues  or  profits  thereof  by  reason  of  the  right  or  title 
of  the  State  to  the  same  *  *  *  when  the  person  in 
{)ossession  or  those  under  whom  he  claims  have  been  in 
possession  under  colorable  title  for  twenty-one  years,  such 
possession  having  been  ascertained  and  identified  under 
known  and  visible  lines  and  boundaries."  Upon  the  prin- 
ciple that  the  plaintitt*  in  an  action  for  possession  must 
show  title  good  against  the  world,  including  the  State  under 
whom  all  lands  are  held,  it  has  become  a  settled  rule  that 
where  no  grant  is  introduced  the  burden  of  proof  cannot 
be  shifted  to  the  defendant  in  such  actions  without  prima 
facie  i)roof  of  possession  under  colorable  title  for  twenty- 
one  years.  Rut  where  either  party  exhibits  a  patent  to 
tlie  land  in  disj)ute,  since  the  State  can  no  longer  assert 
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any  claim,  it  is  familiar  learning  that  either  the  grantee  or 
the  party  claiming  adversely  to  it  after  its  introduction 
may,  as  a  general  rule,  use  it  to  show  that  the  State  is  no 
longer  a  claimant  and  make  good  his  own  claim  by  proof 
of  possession  under  colorable  title  for  seven  years  only. 
Gilchrist  v.  Middleton^  107  N.  C,  680.  And  even  where 
the  plaintiff  fails  to  make  prima  fade  proof  of  title  because 
he  is  unable  to  produce  a  grant  from  the  State  or  prove 
possession  for  a  sufficient  number  of  years  to  bar  the  State, 
*'  he  is  not  precluded  from  taking  advantage"  of  the  sub- 
sequent introduction  by  the  defendant  of  a  patent  covering 
i\\Q  locm  in  quo.  Gilchrist  v.  Middleton,  supra;  Boome)*  v. 
GibhSf  at  this  Term. 

But  where  it  is  conceded  that  the  defendant's  grant 
dated  the  20th  September,  1892,  for  152  acres  embraces  the 
land  in  dispute  and  precludes  the  State  from  any  claim  of 
title  it  may  be  contended,  upon  the  authority  of  Brown  v. 
Potterj  Busbee,  461,  that  the  possession  of  the  phuntilf  was 
interrupted  upon  its  issuance  and  that  the  statute  did  not 
run  thereafter.  Tlie  head-not.e  of  that  case  justifies  the 
contention,  but  upon  examination  into  the  facts  it  is  shown 
to  be  manifestly  misleading.  The  question  raised  there 
was  whether  the  issuance  of  a  grant  hipping  over  the  visi- 
ble boundaries  to  which  an  adversary  claimed  under  an 
actiml  possessio  pedis  without  any  written  evidence  of  title 
whatever,  and  including  no  part  of  the  land  occupied  when 
it  was  issued,  would  draw  to  it  the  constructive  possession 
which,  in  the  absence  of  adverse  occupancy,  is  always 
incident  to  the  Vjetter  riglit.  The  Court  said  (page  463): 
*'The  case  in  that  aspect  presented  at  the  trial  the  ordinary 
one  of  the  lapp:ig3  of  two  grants,  U'^lther  party  being  in 
the  actual  possession  of  the  lappage.  The  title  to  the  locus 
in  quo  at  the  time  the  action  was  brought  was  in  the  lessors 
of  .the  plaintiff  and  drew  to  it  the  possession,  which  posses- 
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sion  was  not  disturbed  until  the  taking  of  the  possession 
of  the  small  portion  mentioned  in  the  case."  In  a  previous 
paragraph  of  the  opinion  stress  seemed  to  be  laid  upon  the 
fact  that  no  color  of  title  had  been  shown  bv  the  defendant 
and,  in  a  subsequent  paragraph,  that  up  to  1834  he  (Pot- 
ter, the  father  of  the  defendants,  and  under  whom  tliey 
claimed)  had  acquired  no  title,  and  after  that  time  his  pos- 
session ripened  his  title  only  to  that  portion  of  the  land 
within  his  boundaries  not  covered  by  the  grant  to  Brown." 
The  Court  sav  that  the  doctrine  announced  was  '*  fully 
recognized  and  established  by  tlie  case  of  Ckirson  v.  MHIm, 
1  Dev.  &  Bat.,  o4()."  The  Court  then  stated  the  principle 
decided  in  the  last  named  case,  as  follows:  "It  is  there 
determined  if  a  part  of  a  tract  of  land  be  covered  by  two 
titles  and  he  who  has  the  better  title  be  in  possession 
of  another  part  of  it  he  has  in  law  the  possession  of 
the  whole,  unless  the  i)erson  holding  under  the  other 
title  has  the  actual  possession  of  the  interference."  That 
was,  therefore,  the  case  of  a  lappage  where,  because  neither 
party  was  seated  in  the  interference,  the  law  gave  the  con- 
structive possession  to  the  holder  of  the  better  title.  The 
only  authority  cited  besides  Carson  v.  Mills  was  Smith  v. 
Bryan,  Busbee,  183,  where  the  same  point  was  decided,  but 
the  reasons  more  clearlv  set  forth.  It  isevident  that  the  Court 
intended  to  distinguish  a  case  where  the  contesting  occu- 
pant was  claiming  under  color  of  title  from  that  before 
them  a  possessio  pedis  without  pro))er  title,  since  they  said, 
arguendo^  *' These  grants  overlapped,  and  the  case  states 
that  neither  party  was  in  the  actual  possession."  Quoting 
from  Rynnm  v.  Thompsony  3  Ired.,  578,  it  was  said  furtlier 
"  that  where  one  enters  on  land  without  anv  conveyance 
or  other  thing  to  show  what  he  does  claim,  how  can  the 
possession  by  any  imj)lication  or  presumption  be  extended 
beyond  the  occupation  de  facto. ^^     To  allow  him  to  say.ho 
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claims  to  certain  boundaries  beyond  his  occupation,  and 
by  construction  to  hold  his  possession  to  be  commensurate 
with  his  claim,  would  be  to  hold  the  ouster  of  the  owner 
without  giving  him  an  action  therefor."  The  point  decided 
in  Bynum  v.  Thovipson  was  that  where  one  enters  under 
a  deed  he  is  presumed  to  claim  to  the  boundaries  of  his 
conveyance;  when  he  occupies  without  deed,  only  to  the 
extent  of  his  possessio  pedis.  The  opinion  in  Broum  v.  Pot- 
ter, therefore,  is  not  susceptible  of  the  interpretation  that 
the  possession  of  an  occupant  claiming  under  colorable  title 
by  virtue  of  possession  for  twenty-one  years  is  necessarily 
interrupted  ij^so  facto  upon  the  issuance  of  a  grant  lapping 
upon  the  boundary  of  such  occupant,  where  it  does  not 
appear  that  there  was  an  entry  and  counter-possession  of 
the  interferance  under  the  grant.  Upon  the  execution  of 
the  patent  the  benefit  of  a  possession  without  paper  title 
is  confined  to  the  actual  jwssessio  pedis,  but  occupation  of 
the  interference  by  those  claiming  under  a  grant  is  neces- 
.sary  in  order  to  limit  the  constructive  possession  of  one 
who  is  seated  on  the  lappage  and  claims  under  color  of 
title  for  twentv-one  vears. 

In  ascertaining  whether  the  plaintiff  had  ac(}uired  title 
by  possession  under  color  for  twenty-one  yeare  the  time 
that  elapsed  between  the  issuing  of  the  grant  and  the  entry 
of  the  defendants  upon  the  lappage  might  have  been 
counted  in  order  to  make  up  the  full  period  under  a  fair 
construction  of  section  L'M)  (2).  If  such  intervening  time 
had  been  sufficient  with  the  previous  occupancy  the  grantee 
could  not  complain  if  the  effect  of  the  grant  was  to  place 
him  in  the  shoes  of  the  State  with  the  right  j)ossessed  by 
the  State  to  stop  the  running  of  the  statute,  by  entry. or 
action,  before  the  end  of  the  twentv-one  vears.  But  as  the 
testimony  restricts  the  plaintiff  to  the  claim  In*  virtue  of 
colorable  title  for  seven  vears  under  section  141  of  The  ('ode 
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a  very  different  question  is  presented.  That  section  pro- 
vides that  "  no  entry  shall  be  made  or  action  sustained 
against  such  possession  except  during  seven  years  after  his 
right  shall  have  descended  or  accrued."  The  right  of  the 
defendants  did  not  accrue  till  the  grant  was  issued,  and 
therefore  the  seven  years'  statute  (section  141)  did  not 
begin  to  run  as  against  their  right  till  the  20th  of  Septem- 
ber, 1892. 

We  cannot  lay  down  the  rule  as  applicable  in  all  cases 
that  the  issuing  of  a  patent  covering  a  tract  of  land  which 
does  not  appear  to  have  been  theretofore  granted  deprives 
an  occupant  on  the  land  of  the  benefit  of  his  previous 
adverse  holding.  Where  an  occupant  is  seated  on  the 
interference  when  the  overlapping  grant  is  issued,  and  is 
claiming  colorable  title  adversely  to  the  State  under  section 
139  (2),  the  statute  still  continues  to  run  in  his  favor  as  to 
the  whole  lappage  unless  the  grantee,  or  those  claiming 
under  him,  enter  upon  and  occupy  some  portion  of  the 
lappage  or  bring  an  action.  Boomer  v.  Gibbs,  supra.  If, 
on  the  contrary,  the  occupant  of  the  lappage  wishes  to  use 
his  adversary's  grant  to  show  that  the  title  is  out  of  the 
State  in  order  to  establish  it  in  himself,  he  must  prove  an 
adverse  occupation  for  seven  years  after  the  grantee's  right 
of  action  accrued  on  receiving  his  grant 

There  was  no  error  in  the  intimation  of  the  Court  that 
the  plaintiff  was  not  in  any  view  of  the  testimony  entitled 
to  recover,  and  the  judgment  of  nonsuit  is 

Affirmed. 
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F.  V:  HENDRICK,  Administrator,  v.  GIDNEY  &  WEBB  et  al. 

Administrator — Unautlwrized  Transfer  of  Assets  of  Estate  as 
Secnrity  for  Individual  Debt — Right  of  Administrator  De 
Bonis  Non. 

1.  Where  an  admioistrator,  before  the  settlement  of  the  estate,  pledged 

a  note  belonpinj?  to  his  intestate's  estate  as  collateral  security  for 
his  individual  debt,  the  transferee  having  full  notice  of  it*  charac- 
ter at  the  time  it  was  transferred,  an  administrator  de  bonis  non  of 
the  estate  mav  recover  the  note  from  the  transferee. 

2.  In  such  case  the  fact  that  the  former  administrator,  at  the  time  he 

made  the  misappropnation,  was  a  creditor  and  distributee  of  the 
•    estate  cannot  affect  the  right  of  the  administrator  de  bonis  non  to 
administer  upon  all  the  personal  property  not  already  adminis- 
tered. 

Civil  action,  tried  at  Spring  Term,  1893,  of  Cleveland 
Superior  Court,  before  Armfield,  J. 

Upon  the  reading  of  the  complaint  and  answer  and  after 
the  jury  was  impaneled  his  Honor  held  that  plaintiff  was 
entitled  to  recover  upon  the  pleadings,  and  gave  judgment 
accordingly.  No  issues  were  submitted.  The  defendants 
appealed. 

The  complaint  alleged,  in  substance,  that  one  W.  P. 
Wray,  after  qualifying  as  administrator  of  E.  L.  Bostic, 
filed  a  petition  for  license  to  sell  the  real  estate  of  intestate 
for  the  payment  of  debts;  an  order  was  granted  and  at  the 
sale  the  defendant  T.  E.  McBrayer  became  the  purchaser  at 
the  price  of  $400,  of  which  he  paid  $100  in  cash  and  gave 
his  note  for  the  balance  as  follows: 

"$30(t  On  February  1,  1892,  I  promise  to  pay  W.  P. 
Wray,  administrator  of  Eugenia  Bostic,  deceased,  three 
hundred  dollars,  with  interest  at  eight  per  cent,  from  date, 
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balance  of  the  purchase-money  on  the  Eugenia  Bostic  house 
and  lot,  adjoining  C.  R.  Doggitt  and  myself,  on  LaFayette 
street,  in  the  town  of  Shelby,  N.  C.  This  note  entitles  me 
to  a  conveyance  in  fee-simple  of  the  title  to  said  property 
upon  its  payment. 

"This  September  25,  1891. 

*^T.  E.  McBrayer,  [Seal.]" 

That  afterwards  the  said  Wrav  delivered  said  note  to  the 
defendants  Gidney  &  Webb,  without  indorsement,  as  pre- 
tended collateral  security  for  individual  debts  of  the  said 
Wrav  which  thev  had  in  their  hands  for  collection ;  that  Gid- 
ney  &  Webb  had  knowledge  of  the  character  of  said  note,  the 
purpose  for  which  given,  the  representative  capacity  of  the 
payee,  and  of  the  fact  that  said  W.  P.  Wray  had  same  in  his 
representative  capacity  only,  and  that  individually  he  had 
no  rights  in  or  claim  upon  it,  and  full  knowledge  of  all  the 
equities  existing  at  the  time  they  received  said  note  from 
said  W.  P.  Wray;  that  said  W.  P.  Wray  was  removed  as 
a(hninistrator  of  said  Eugenia  Bostic,  deceased,  for  cause 

upon  petition,  and  the  plaintiff*  on day  of duly 

qualified  as  administrator  and  at  once  entered  upon  the 
discliarge  of  his  duties  as  such;  that  no  part  of  siiid  note 
has  been  paid,  but  all  of  same,  together  with  interest,  is 
still  due  and  owing  the  plaintiff*  by  the  defendant  T.  E. 
McBraver;  that  no  deed  has  been  made  for  said  lot  to  said 
T.  E.  McBraver  and  cannot  be  under  the  decree  of  the 
Court  until  the  payment  of  said  note,  but  plaintiff  is  ready 
to  execute  and  wuU  execute  said  deed  upon  payment  of  the 
aforesaid  note;  that  the  plaintiff' as  administrator  afore.said 
is  entitled  to  the  possession  of  said  note  and  has  demanded 
same  of  Gidnev  &  Webb,  but  they  have  refused  to  deliver 
same  to  plaintiff". 

Judgment  was  demanded  against  Gidney  &  Webb  for  the 
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possession  of  said  uote,  and  against  T.  E.  McBrayer  for  the 
sum  of  $300,  with  interest,  etc. 

The  defendants  Gidnev  &  Webb  in  their  answer  admit- 
ted  the  allegations  of  the  complaint  except  so  much  of  it 
as  alleged  that  said  note  was  a  pretended  collateral  and  so 
much  as  alleged  that  tlie  plaintiff  was  entitled  to  the  pos- 
session of  the  note. 

For  a  further  answer  defendants  alleged  that  the  note 
referred  to  in  the  complaint  "  was  delivered  to  defendants  in 
good  faith  as  collateral  security  to  claims  held  by  defend- 
ants Gidnev  &  Webb  against  the  said  W.  P.  Wray  and  that 
said  claims  are  still  due  and  owing  bv  the  said  W.  P.  Wrav. 
'*  That  the  bond  executed  bv  the  said  W.  P.  Wm  v  as  admin- 
istrator  of  E.  L.  Bostic  is  good  and  the  whole  thereof  is  col- 
lectible. 

"That  the  said  E.  L.  Bostic,  at  the  time  of  her  death,  was 
largely  indebted  to  the  said  W.  P.  Wray,  and  at  the  time 
said  note  was  turned  over  to  defendants  Gidney  &  Webb 

'  the  larger  part  of  the  note  aforesaid  belonged  as  a  matter 

of  law  to  the  said  W.  P.  Wrav.  That  the  said  W.  P.  Wrav 
is  an  heir  of  E.  L.  Bostic  and  as  such  is  entitled  to  a  part 
of  said  note. 

''That  the  said  W.  P.  Wrav  is  indebted  to  F.  V.  Hen- 
drick,  administrator  aforesaid,  as  defendants  are  informed 
and  believe,  and  the  object  of  the  said  F.  V.  Hendrick  is 

i  to  get  possession  of  the  note  aforesaid  and  apply  the  })ro- 

ceeds  thereof  to  said  indebtedness. 

**That  the  said  W.  P.  Wray  filed  a  petition  to  sell  the 

I  real  estate  for  which  the  aforesaid  note  is  given  before  the 

'  Clerk  of  the  Superior  Court  of  Cleveland  County,  and  in 

said  petition  he  alleged  that  said  indebtedness  of  his  intes- 
tate was  about  §300." 


3") 
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Mr,  R.  L.  Rijburn,  for  plaintiff. 

Mr.  J.  L.  Webb,  for  defendants  (appellants). 

MacRae,  J. :  The  admissions  of  the  defendants  entitle 
the  plaintiff  to  the  judgment  rendered  by  his  Honor,  there 
being  no  issues  for  the  jury.  It  is  true  that  administrators 
having  the  legal  title  to  the  assets  of  tlieir  intestate's  estate 
may  sell  or  pledge  them,  or  may  discount  notes  of  the 
estate,  if  the  exigencies  of  the  estate  make  it  advisiible  for 
them  so  to  do,  and  that  parties  dealing  with  them  will  be 
protected,  provided  the  transaction  be  fair  and  honest. 
But  "it  is  settled  law  that  when  a  person  gets  from  an 
administrator,  or  other  person  acting  in  a  fiduciary  capacity, 
the  trust  fund  or  any  part  of  it  as  payment  of  the  trustee's 
own  debt,  that  person  cannot  hold  the  fund  from  the  cestui 
que  trust  any  more  than  the  original  trustee  could.''  Gray 
V.  Armisteady  6  Ired.  Eq.,  74;  Wilson  v.  Doster,  7  Ired. 
Eq.,  231. 

As  between  the  administrator  Wrav,  who  was  also  a 
creditor  and  a  distributee  of  the  estate  of  his  intestate,  as 
api)ears  by  the  answer,  which  we  take  to  be  entirely  true, 
and  the  defendants,  no  question  might  have  arisen  if  the 
administrator  Wray  had  settled  the  estate,  paid  its  debtjf, 
and  distributed  its  assets  according  to  law. 

But  this  administrator  has  been  removed  and  the  plaintiff 
is  now  the  administrator  de  bonis  non ;  the  duty  is  devolved 
upon  him  of  collecting  the  assets  and  disposing  of  the  same 
according  to  law.  He  finds  that  the  former  administrator 
has  pledged  to  defendants,  as  collateral  security  for  the 
j)ayment  of  his  own  indebtedness,  a  note  belonging  to  the 
estate  and  bearing  notice  of  its  character  upon  its  face. 
The  fact  that  the  former  administrator,  at  the  time  he  made 
this  misappropriation  of  the  assets,  was  a  creditor  and  dis- 
tributee of  the  estate  cannot  affect  the  law  which  reijuires 


N.  C]  FEBRUARY  TERM,  1894.  547 


Heath  r.  Heath. 


of  the  administrator  de  bonis  non  to  administer  upon  all  of 
the  personal  property  not  already  administered.  It  is  not 
claimed  that  there  are  no  other  parties  interested  in  the 
distribution  of  assets  or  payment  of  debts  than  the  former 
administrator.  It  is  admitted  that  this  note,  representing 
land  sold  to  pay  the  debts  of  the  intestate,  has  been  pledged 
and  is  now  hehl  bv  the  defendants  with  full  notice  of  its 
character  at  the  time  it  was  received  as  collateral  for  the 
payment  of  the  individual  debts  of  the  former  adminis- 
trator. The  bare  statement  of  the  facts  carries  with  it  the 
conclusion  that  the  note  belongs  to  the  plaintiff. 

Judgment  Affirmed. 


E.  J.  HEATH  AND  WIFE,  AXNIE  M.,  v.  EVA  HEATH  et  al. 

Construction  of  Deed — Grantee  In  Esse — Unborn  (liildren. 

lender  a  deed  to  a  woman  "and  her  children  "  a  child  en  venire  sa  mere 
at  the  date  of  the  conveyance  will  take,  but  children  born  mort* 
than  a  year  thereafter  will  not. 

Petition  for  the  sale  for  partition  of  land,  filed  before  the 
Clerk  of  Mecklenbukg  Superior  Court  and,  upon  demurrer 
being  filed  by  defendants,  transferred  to  the  Judge  of  the 
District  and  heard  by  consent  before  Mclver,  J.,  at  Cham- 
bers in  Hendersonville,  December  o,  189.3. 

The  petition  alleged  that  Joseph  McLaughlin  by  deed 
dated  in  Januarv,  1881.  conveved  the  land  described  in  the 
petition  to  the  feme  plaintiff,  Annie  M.  Heath,  "and  her 
children. '' 

**  2.  That  at  the  time  said  deed  was  executed  bv  the  said 
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Jo«e])h  McLaughlin,  the  father  of  the  said  feme  plaintiff, 
she  had  no  ehild  born,  but  the  defendant  Eva  Heath  was 
born  within  two  months  from  the  date  of  siud  deed;  and 
the  other  defendants,  Eula  Ilcath,  Henrv  Heath  and  Etta 
Heath,  were  born  to  the  said  feme  plaintiff  juid  her  hus- 
band, E.  J.  Heath,  more  than  twelve  months  from  the  date 
of  said  deed. 

"3.  That  the  feme  plaiutifi'  and  the  defendant  Eva 
Heath  are  seized  and  possessed  of  said  lands  in  fee-simple, 
as  tenants  in  common,  as  the  plaintiffs  are  advised  and 
believe,  each  being  tnititled  to  an  undivided  one-half  inter- 
est therein,  under  the  deed  from  the  said  Josei)h  McLaugh- 
lin, as  aforesaid ;  the  other  defendants  having  no  interest 
in  said  lands,  but  claiming  to  be  tenants  in  common  with 
the  feme  j)laintiff  therein. 

**  4.  That  the  feme  i)laintiff'  desires  to  hold  her  sliare  of 
said  land  in  severalty,  and  that  actual  partition  thereof 
cannot  be  made  without  great  detriment  to  the  parties  con- 
cerned. 

**  o.  That  all  of  the  defendants  are  the  children  of  the 
feme  plaintiff  and  her  husband  and  co-plaintiff,  E.  J. 
Heath,  and  are  all   minors  under  the   age  of  twenty-one 


vears.'' 


A  guardian  ad  ///em  was  appointed  for  the  infant  defend- 
ants, Eula,  Henry  and  Etta,  who  demurred  to  the  petition 
upon  the  following  grounds  : 

"1.  For  that  it  appears  from  the  fiicts  set  forth  in  the 
petition  and  Exhibit  'A'  attached  thereto  that  these  defend- 
ants are  tenants  in  common  with  their  co-defendant  and 
the  feme  plaintiff  in  the  lands  described  in  said  petition 
and  entitled  to  share  in  the  j>roceeds  of  a  sale  of  the  same 
for  partition. 

"2.  For  that  it  appears  from  the  facts  set  forth  in  the 
j)etition  and  exhibit  (deed)  attached  thereto  that  all  of  the 
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children  of  the  feme  j)laintiff,  now  born  or  hereafter  to  be 
born,  are  or  will  become  tenants  in  common  with  the  feme 
plaintiff  in  the  lands  described  in  said  petition,  and  as  the 
feme  plaintiff  and  her  said  husband  are  living  partition  of 
said  land  cannot  be  had  until  possibility  of  issue  by  her 
shall  become  extinct." 

His  Honor  overruled  the  demurrer  and  remanded  the 
case  to  the  Clerk  to  be  proceeded  with,  and  from  this  judg- 
ment the  defendants  Eula,  Henrj^  and  Etta  appealed. 

Messrs.  Walker  &  Camler,  for  plaintiffs. 
Mr.  H.   11.    Covbigtoiiy  for  defendants  (other  than  Eva 
Heath)  (appellants). 

Shepherd,  C.  J. :  In  the  case  of  Diipree  v.  Dupree  (Busb. 
Eq.,  164)  it  was  decided  that  by  a  conveyance  like  the 
present  where  a  child  eu  ventre  sa  mere  is  to  take  directly' 
and  not  in  succession  the  child  can  take  nothing.  The 
reason  assigned  by  Pearson,  J.,  is  because  **  there  being  no 
trustee  to  keep  the  uses  open,  the  conveyance  must  take 
effect  immediately  or  not  at  all.'*  "  There  must  be  a  grantor 
and  a  grantee  and  a  thing  granted.''  Although  it  appeared, 
as  it  probably  does  in  this  case,  that  the  children  to  be 
thereafter  born  were  to  take  as  tenants  in  common  with 
their  parent,  the  principle  above  mentioned,  after  a  learned 
discussion,  was  applied  in  the  following  language:  "We 
have  no  sort  of  doubt  that  the  grantor  intended  all  the 
children  of  Robert  and  Rachel  Dupree,  *  *  *  without 
reference  to  the  time  of  their  births,  to  be  participants  of 
lierbountv;  and  the  oillv  re^jret  is  that  she  did  not  call 
upon  a  lawyer  who  would  have  drawn  a  conveyance  pass- 
ing the  property  to  a  trustee  by  w-hich  the  uses  could  have 
been  kept  open  until  the  death  of  Mrs.  Dupree  so  as  to  let 
in  all  of  her  children.     But  she  chose  to  make  a  common 
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law  convoyanco  directly  to  the  children:  and  of  course  uo 
other  could  take  under  her  deed  of  gift  except  those  in 
esH€,  or,  as  my  Lord  Coke  expresses  it,  in  rerum  natura,  when 
the  right  of  property  passed  out  of  her,  to-wit,  at  the  date 
of  the  deed  of  gift/'  See  also,  6Vn/  v.  Baker,  5  Jones'  E<i., 
344  ;  Hunt  v.  Hntterthivatc,  8o  X.  C.,  73 :  Hampton  v.  WhccUr, 
99  X.  C,  222;  1  Delvin  Deeds,  sec.  123. 

The  law  as  thus  declared  is  still  in  force  and  is  onlv 

ft. 

modified  in  so  far  as  it  affects  a  child  en  ventre  m  mere. 
The  Code,  §1328.  From  this  it  must  follow  that  Eva,  who 
was  eii  ventre  sa  mere  at  the  date  of  the  conveyance,  is  the 
only  child  who  takes  any  estate  thereunder.  For  a  full 
discussion  of  the  subject  the  reader  is  referred  to  Dvpree  v. 
Dupree,  mpra.     The  judgment  must  be  Affirmed. 


WILLIAM  T.  AVILKINS  et  al.  v.  JOSEPH  SUTTLE^. 

Action  to  Recover  Land — Pleading — Ei*toppel — Coiniter-claim 
for  ISubatantive  Relief — yonsuit — Practice. 

1.  Ono  who  onter.H  into  a  tract  of  land  under  a  written  contract  of  pur- 

cluiHc  in  a  tenant  at  will  of  the  bargainor,  and  is  e««topp«Mi  froiik 
donyinjr  the  latt?i*5«  title  in  an  action  of  ejectment  against  him  to 
recover  j)OHsesKion. 

2.  If,  after  an  estoppel  has  arisen,  the  existence  of  the  contrary  fact  is 

averred  iTy  one  of  the  jiarties,  the  other  may  sliow  it  by  pleading? 
it  if  it  be  not  already  ai)parent  on  the  record;  but  if,  having  the 
opj)(>rtunity  to  tio  so,  he  fail  to  plead  and  ivly  upon  it,  andan*»wer 
to  the  fact  and  ajrain  put  it  in  issue,  the  e8?topj)el,  when  offenxl  in 
evidence,  loses  its  conclusive  clianu-ter  and  may  be  reiK»lled  by 
opjH)site  jjroof  AVhere,  however,  the  jileadings  are  gi»nenil.  as  in 
actions  of  ejectment,  etc.,  the  party  having  no  opportunity  to  pload 
it.  the  estoppel  n^tuins  its  exclusive  character,  and  the  jury  must 
lind  according  to  it. 


N.  C]  FEBRUARY  TfiRM,  1894.  ool 


AViLKIXS   r.    Sl'TTLES. 


3.  In  an  action  for  the  recovery  of  land  the  complaint,  instead  of  being 

general,  as  usual,  alleged  that  the  defendant  entered  into  posses- 
sion under  a  contract  of  purchase  with  plaintiff's  ancestor  and, 
therefore,  as  his  tenant,  but  never  complied  with  the  terms  of  the 
purchase;  and  the  defendant  answered  that  his  father  entered  under 
a  contract  of  purchase  with  plaintiff *8  ancestor  and  paid  the  pur- 
chase-money, and  that,  after  the  death  of  defendant's  father,  the 
plaintiff's  ancestor  fraudulently  procured  the  defendant,  in  igno- 
rance that  the  land  had  been  paid  for,  to  make  a  new  contract  of 
purchase;  the  plaintiff  replied,  denying  that  the  purchase-money 
had  been  paid,  as  alleged  in  the  answer,  and  denying  the  allegation 
of  fraud,  but  did  not  plead  that  defendant  was  estopped  to  deny 
that  he  was  plaintiff's  tenant  by  rea«?on  of  defendant's  occupation 
of  the  land  under  the  contract  of  purchase:  Ifddj  that  the  Court 
properly  submitted  the  single  issue  as  to  the  controverted  fact 
whether  defendant's  father  had  paid  for  the  land. 

4.  Where  the  defendant,  in  an  action  to  recover  land,  sets  up  a  counter- 

claim for  substantive  relief  the  plaintiff  is  not  entitled  to  take  a 
nonsuit. 

Civil  action  to  recover  land,  tried  before  Mclvcr,  J.,  and 
a  jury,  at  P^all  Term,  1893,  of  KrTHP:KFuKi)  Suix^rior  Court. 

The  complaint  was  as  follows: 

"1.  That  thev  are  the  owners  and  are  entitled  to  the 
immediate  possession  of  a  tract  of  land  lying  in  Ruther- 
ford county,  X.  C,  joining  lands  of  William  Miller,  James 
Roberts  and  others,  where  defendant  now  lives,  containing 
about  thirtv-three  acres. 

**2.  That  defendant  and  those  under  whom  he  claims 
entered  into  possession  of  said  tract  of  lan<l  by  contract  of 
purchase  from  one  J.  H.  Wilkins,  an  ancestor  of  plaintiffs, 

5.  J.  Tillinghast  and  W.  T.  Wilkins. 

"  3.  The  onlytitle  defendant  has,  as  plaintirf's  are  informed 
and  believe,  is  that  derived  from  said  J.  H.  Wilkins  bv  con- 
tract  of  purchase. 

*'4.  That  plaintiffs  and  defendant  both  claim  title  to  said 
land  under  and  through  said  J.  H.  Wilkins. 

*'5.  That  defendant  has  failed  to  comply  with  his  part  of 
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tlie  contract  of  purchase  above  alleged  by  failing  to  {>ay 
the  j)urchase-inoney  agreed. 

'^  6.  That  the  continued  possession  of  defendant  is  wrong- 
ful :  Wherefore  plaintiffs  demand  judgment  for  possession 
of  said  land,  for  damages  and  costs  of  this  action,  and  for 
such  other  and  further  relief  as  the  nature  of  the  case 
requires." 

The  defendant,  after  denying  absolutely  allegations  1 
and  6  of  the  complaint,  and  the  others  as  stated  therein, 
for  furtlier  defence  said  :• 

'*  1.  That  on  or  about  the  __  day  of  » ,  1855,  Isaac 

Suttles,  father  of  this  defendant,  entered  into  possession  of 
the  land  described  in  the  complaint  under  a  contract  of 
purchase  with  the  ancestor  of  plaintiffs,  J.  H.  Wilkins,  and 
said  Isaac  Suttles  in  his  life-time  fully  paid  said  J.  H.  Wil- 
kins the  purchase  price  of  said  land,  and  in  all  respects 
complied  with  his  part  of  the  said  contract,  and  the  said 
J.  H.  Wilkins  failed  and  neglected  to  perform  his  part  of 
tlie  said  contract  and  failed  to  make  title  to  the  said  Isaac 
Suttles  as  he  had  contracted  to  do,  but  received  the  full 
purchase  price  of  said  land,  to-wit,  $150,  before  the  death 
of  said  Isaac  JSuttles,  to-wit,  about  1860. 

*'  2.  That  said  Isaac  Suttles  is  dead,  and  Joseph  Suttles, 
the  defendant,  and  others  arc  his  onlv  heirs  at  law. 

**  .*>.  That  Isaac  Suttles,  by  reason  of  the  above-mentiont^l 
contract  and  the  performance  of  the  said  Suttles'  part  of 
same,  became  the  owner  of  a  complete  ecjuity  in  said  land 
and  was  entitled  to  have  a  deed  executed  to  him  bv  J.  H. 
Wilkins. 

« 

"4.  That,  after  the  death  of  the  said  Isaac  Suttles  and 
after  his  interest  in  said  land  had  descended  to  his  heirs  at 
law,  J.  H.  Wilkins  fraudulently  procured  this  defendant 
to  enter  into  a  contract  to  purchase  said  land,  this  defend- 
ant not  then  knowing  that  the  said  Isaac  Suttles,  ancestor 
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of  defendant,  had  fully  paid  the  said  J.  H.  Wilkins  for 
said  land  and  was  entitled  to  have  a  deed  executed  to  him 
for  same. 

"  0.  That,  since  the  facts  of  the  defendant's  ancestor's 
contract  of  purchase  of  said  land  and  his  paying  for  same 
came  to  this  defendant's  knowledge,  this  defendant  has 
refused  to  pay  for  said  property  again,  and  this  defendant 
and  his  father  under  whom  he  claims  said  land  have  been 
in  possession,  claiming  said  land  as  their  own,  since  about 
1855. 

**  6.  That  said  contract  of  purchase  between  J.  H.  Wil- 
kins  and  Isaac  Suttles  is  lost  and  can  be  proven  only  by 
parol  testimony. 

"  7.  That  this  defendant  and  his  ancestor  have  put  valua- 
ble and  permanent  improvements  on  said  land  under  a 
bona  fide  claim  of  owiiership. 

'*  Wherefore  defendant  prays  judgment  that  the  plain- 
tiffs, heirs  at  law  of  J.  H.  Wilkins,  be  required  to  execute 
a  title  in  fee-simple  to  said  tract  of  land  and  to  this  de- 
fendant. 

"  Or  that  the  plaintiffs  be  required  to  pay  this  defend- 
and  other  heirs  of  Isaac  Suttles,  $150  paid  by  Isaac  Suttles, 
and  interest  on  same  from  1860  until  date,  together  with 
$300,  the  value  of  the  permanent  improvements  placed  on 
said  premises  by  the  defendant." 

The  plaintiflf's'  replication  was  as  follows: 

"  1.  In  replication  to  paragraph  1  plaintiffs  admit  that 
the  defendant  came  into  possession  of  the  laud  in  dis- 
pute under  contract  of  purchase  made  by  his  father  from 
one  J.  H.  Wilkins,  the  ancestor  of  plaintiffs  and  the  person 
under  whom  thej^  claim,  the  defendant  renewing  said  con- 
tract of  purchase  in  writing,  but  they  deny  that  the  defend- 
ant or  those  under  whom  he  claims  ever  paid  for  said  land 
or  any  portion  of  the  purchase-money,  and  the  same  is  still 
due  and  owing. 
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"  2.  The  second  and  sixth  paragraphs  are  admitted. 

**3.  The  third,  fourth  and  fifth  paragraphs  are  denied. 

*'  4.  The  seventh  paragraph  is  not  true.  If  defendant 
or  those  under  whom  he  claims  have  made  any  improve- 
ments whatever  upon  said  land  they  are  not  worth  near 
so  much  as  the  rental  value  of  land.  Plaintiffs  aver 
and  allege  that  the  rental  value  of  the  siiid  land  is  worth 
much  more  than  the  improvements,  and  demand  judg- 
ment for  $500  and  damages." 

The  plaintiffs  tendered  the  following  issues : 

**  1.  Are  plaintiffs  the  owners  of  and  entitled  to  the  pos- 
session of  the  land  described  in  the  complaint? 

*'  2.  Did  defendant  enter  into  or  get  possession  of  said 
land  by  and  under  contract  with  plaintiffs'  ancestor,  J.  H. 
Wilkins? 

*S*5.  Has  defendant  complied  with  or  fulfilled  his  part 
of  said  contract? 

*'4.  Is  defendant  wrongfully  withholding  the  possession 
of  said  land  from  plaintiffs? 

*'5.  What  damages,  if  any,  are  jilaintiffs  entitled  to?" 

The  defendant  tendered  the  following  issues: 

**1.  Did  Isaac  Suttles,  the  ancestor  of  defendant,  pay  J. 
11.  Wilkins,  ancestor  of  plaintiffs,  in  accordance  with  con- 
tract of  sale  referred  to  in  paragraph  (>  of  further  answer 
and  admitted  by  plaintiff? 

**2.  Did  Josej)!)  Suttles,  at  the  time  he  entered  into  con- 
tract of  purchase  with  J.  H.  Wilkins,  as  alleged  in  com- 
plaint, have  actual  or  constructive  knowledge  of  the  prior 
contract  between  J.  II.  Wilkins  and  Isaac  Suttles,  and  that 
said  contract  had  been  complied  with?" 

The  Court  submitted  the  following  issues,  to  which  the 
jury  responded  as  follows: 

"1.  Did  Isaac  Suttles,  the  ancestor  of  defendant,  pay  J. 
II.  Wilkins,  ancestor  of  i>laintiffs,  in  accordance  with  the 
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contract  of  sale  referred  to  in  paragraph  0  of  further  answer 
and  admitted  by  plaintiff?     Answer,  Yes. 

"2.  Is  the  plaintiff  entitled  to  the  possession  of  the  land 
in  controversy?     Answer,  No. 

''5.  What  damages,  if  any,  are  plaintiffs  entitled  to 
recover?     Answer, " 

During  the  trial,  and  after  part  of  the  testimony  was  in, 
the  Court  intimated  that  the  defendant  was  not  estopped 
by  his  contract  of  purchase  from  J.  H.  Wilkins,  ancestor  of 
plairftiffs,  from  claiming  title  as  an  heir  at  law  of  his  father, 
Isaac  Suttles,  and  stated  if  the  jury  responded  "Yes'^  to 
the  first  issue  it  would  direct  them  to  answer  the  second 
*'  No,"  but  if  the  answer  to  the  fii-st  issue  be  *'  No"  it  would 
direct  them  to  answer  the  second  "  Yes."  Plaintiffs  excepted. 

The  plaintiffs  thereupon  asked  to  be  allowed  to  take  a 
nonsuit.  The  defendant  claimed  the  right  to  have  the 
issues  answered  by  the  jury,  as  he  had  asked  for  affirmative 
relief  in  his  further  answer.  To  this  plaintiffs  objected. 
Objection  overruled.     Plaintiffs  excepted. 

The  Court  then  instructed  the  jurv  that  if  thev  believed 
the  evidence  thev  should  answer  the  first  issue  *'  Yes"  and 
the  second  "  No."  Plaintiffs  excej)ted.  The  jury  responded 
'*Yes"  to  the  fii*st  issue  and  *'No"  to  the  second. 

From  the  judgment  for  the  defendant  the  plaintiff  ap- 
])ealed. 

Messi'S.  Forney  &  GaUert,  for  plaintiff*  (ai)pellant). 
No  counsel  contra. 

^FacRae,  J. :  ''  Where  a  person  enters  into  a  tract  of  land 
under  a  written  contract  to  purchase  it,  he  becomes  a  tenant 
at  will  to  the  bargainor  and  is  estopped  from  denying  his 
title  in  an  action  of  ejectment  .brought  against  him  to 
recover  the  possession."     Doivd  v.  GUchrid,  1  Jones,  353. 
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"An  ^MopjK-l  i.s  the  conclusive  a>certainmeul  of  a  fact  by 
the  parti<-^.  <-ot!iat  it  no  longer  can  be  controverted  between 
theui.  It  is  not  *^>h'ly  the  result  of  the  act  of  the  f»arties 
theniselvcH,  but  may  be  by  the  juljuilication  of  a  Court 
appoint(f(l  to  try  the  facts.  After  an  estoppel  has  thus 
ari.sen  if  the  existence  of  the  fact  contrarv  to  it  is  averre<l 
by  one  r»f  the  parties  the  other  may  show  it  by  pleading  if 
it  be  not  already  ai)parent  ujion  the  record,  and  pray  ju<lg- 
ment  if  it  shall  be  controverted.  But  if  the  party  seeking 
the  benefit  of  the  estoppel  will  not  rely  upon  it,  but  will 
answer  to  the  fact  and  again  put  it  in  issue,  the  estoppel, 
when  offered  in  evidence  to  the  jury,  loses  its  conclusive 
character,  becomes  mere  evi<lence  and  like  all  other  evi- 
dence may  be  repelled  by  oj)posite  proof,  and  the  jury  may, 
upon  the  whole  evidence,  find  the  truth.  This  is  the  rule 
only  in  cases  where  the  party  relying  upon  it  has  had  an 
opportunity  of  pleading  it  as  an  estopped  and  does  not  do 
HO,  but  takes  issue  on  the  fact.  Wliere  he  has  no  oppor- 
tunity of  pleading  it  as  an  estoppel,  as  in  actions  of  eject- 
ment and  others  where  the  pleadings  are  general,  there  the 
estoj)pel  retains  its  exclusive  character  and  the  jury  must 
find  according  to  it.  This  is  common  learning  and  com- 
mon sense;  by  departing  from  it  wc  are  involved  in  many 
difficulties  and  absurdities."  Woodhoxa^e  v.  Williams,  3 
Dev.,  r)()H.  It  will  be  observed  that  the  pleadings  in  this 
case  are  not  general  as  in  the  old  action  of  ejectment,  or  as 
thev  mav  b(»  now  in  an  action  for  the  recoverv  of  the  pos- 
session  of  land ;  but  the  plaintiff  undertakes  in  his  com- 
plaint to  set  out  not  only  that  he  is  the  owner  and  entitled 
to  the  j)()ssession  of  the  land  described,  but  he  goes  further 
and  alleges  that  the  defendant  entere<l  into  possession  of 
the  land  under  contract  of  i)urchase  with  the  jdaintiff's 
ancestor  and,  therefore,  as  his  tenant,  and  that  he  has 
never  complied  with   his  ctmtract  and  paid  for  the  land. 
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The  defendant  in  hi.s  answer  sets  up  as  a  defence  to  the 
action  that  his  (defendant's)  father,  Isaac  Suttles,  in  1855 
entered  under  a  contract  of  purchase  with  the  plaintiff's 
ancestor,  now  deceased,  and  that  the  purchase-money  was 
fully  paid  in  the  life-time  of  his  father,  and  that  the  defend- 
ant and  others  are  heirs  of  said  Isaac  Suttles ;  that  after  the 
death  of  said  Isaac  Suttles  the  plaintiff's  ancestor  fraudu- 
lently procured  this  defendant,  in  ignorance  that  his  father 
had  already  paid  for  it,  to  make  a  new  contract  to  purchase 
the  land. 

The  plaintiff  in  his  reply  admits  the  contract  between 
Isaac  Suttles  and  plaintiff's  ancestor  for  the  purchase  of  the 
land,  and  denies  that  the  defendant  or  those  under  whom 
he  claims  ever  paid  for  the  land  or  any  portion  of  the  pur- 
chase-money, and  alleges  that  the  same  is  still  due  and 
owing,  and  denies  the  allegations  of  fraud  and  all  other 
material  allegations  of  the  answer.  But  the  plaintiff*  does 
not  plead  that  the  defendant  is  estopped  to  deny  that  he  is 
the  plaintiff's  tenant  by  reason  of"  his  occupation  of  the 
land  under  the  contract  of  purchase;  he  joins  issue  on  the 
facts  alleged  by  the  defendant  as  his  ground  for  substantive 
relief  and  thereby  submits  to  the  jury  to  pass  upon  the 
truth  of  the  matter. 

Such  being  the  state  of  the  pleadings,  his  Honor  submit- 
ted the  single  question  whether  Isaac  Suttles  had  paid  for 
the  land,  upon  which  the  answer  to  the  other  two  issues 
depended. 

If  the  estoppel  had  been  pleaded  it  would  have  been 
proper  to  have  submitted  the  second  issue  tendered  by 
defendant,  for  an  affirmative  response  to  this  issue  would 
have  relieved  him  from  the  estoppel.  In  view  of  the 
admissions  of  the  parties  the  issues  submitted  seem  to 
have  covered  all  their  contentions. 

Upon  the  intimations  of  his  Honor  the  plaintiff  asked  to 
be  allowed  to  take  a  nonsuit,  which  was  denied. 
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The  defendant  had  set  up 'in  his  answer  a  couuter-claini 
for  substantive  relief.  In  this  class  of  cases  there  is  the 
exception  to  the  general  rule,  as  stated  in  Bank  v.  Stewart, 
93  N.  C,  402,  that  the  plaintiff*  may  submit  to  a  nonsuit 
at  any  time  before  verdict.     Bynum  v.  PoioCy  97  N.  C,  374. 

No  Error. 


J.  C.  COWEN  V.  T.  J.  WITHROW  et  al. 

Justice's  Judgment — Time  of  Docketing — Dormant — Sale  Under 

ExeciUion  on  Dormant  Judgment. 

1.  A  judgment  of  a  Justice  of  tlic  Peace  not  docketed  within  a  year 

from  tlie  date  of  its  rendition  i»  dormant  and  its  lost  vitality  can- 
not  be  restored  by  docketing?  the  same  in  the  Superior  Court,  but 
only  by  a  new  action  upon  it. 

2.  A  purchaser  under  an  execution  on  a  judgment  of  a  Justice  of  the 

Peace  docketed  after  the  lapse  of  a  year  acquires  no  title  although 
he  be  a  stranger  to  the  judgment  and  without  notice. 

Action  for  the  recovery  of  land,  tried  before  Arynjield,  J,, 
and  a  jury,  at  Special  Term,  1894,  of  Rutherford  Supe- 
rior Court. 

The  plaintiff  claimed  under  a  Sheriff's  deed  made  in 
pursuance  of  a  sale  under  execution  on  a  judgment  of  a 
Justice  of  the  Peace  rendered  on  January  17,  1887,  and 
docketed  on  Januarv  18,  1888.  There  was  a  verdict  for 
the  plaintiff,  and  from  the  judgment  thereon  the  defend- 
ants a})pealed. 

Messrs.  Fomeij  &  (iallert,  for  defendants  (appellants). 
No  counsel  contra. 
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Clark,  J. :  Judgment  was  obtained  against  T.  J.  With- 
row  before  a  Justice  of  the  Peace  on  January  17,  1887, 
and  docketed  in  the  Superior  Court  on  January  18,  1888. 
It  was  then  dormant.  The  Code,  §840,  Rule  14.  "  Its  lost 
vitality  could  not  be  restored  by  a  transfer  to  the  docket 
of  the  Superior  Court."  Smith,  C.  J.,  in  Woodard  v.  Pax- 
ton,  101  N.  C,  26,  and  Williams  v.  Williams,  85  N.  C,  383. 
If  the  judgment,  either  of  a  Justice  of  the  Peace  or  of 
the  Superior  Court,  is  docketed  while  an  execution  could 
be  issued  on  it,  a  purchaser  under  an  execution  issued  after 
it  becomes  dormant,  bat  within  ten  years,  w^ould  get  a 
good  title  if  a  stranger  to  the  execution,  as  this  plaintiff 
was.  Murphrey  v.  Wood,  47  N.  C,  (33  ;  Ripley  v.  ArUdge,  94 
N.  C,  467 ;  Lyttle  v.  Lyftle,  94  N.  C,  683.  The  reason  is  given 
in  the  latter  case,  citing  Tarkinton  v.  Alexander,  19  N.  C, 
87,  and  Smith  v.  Spencer,  25  N.  C,  256,  that  the  levy  ope- 
rated as  a  lien  and  set  apart  the  land,  put  it  in  custody  of 
the  law,  as  under  the  writ  of  elegit,  until  the  debt  should 
be  paid.  The  docketing  of  a  judgment  now  has  the  same 
effect  as  the  levy  of  an  execution  upon  land  formerly.  If  the 
judgment  becomes  dormant  the  lien  still  remains  for  the 
ten  years,  and  if  an  execution  issues  within  the  ten  years 
although  judgment  is  dormant  a  purchaser  without  notice 
and  wbo  is  not  plaintiff  in  the  execution  is  not  fixed  with 
constructive  notice  of  the  irregularity,  and  gets  title  by  vir- 
tue of  the  lien. 

But  when  a  judgment  of  a  Justice  of  the  Peace  becomes 
dormant  by  the  lapse  of  one  year  it  can  only  be  given 
efficacy  by  a  new  action  upon  it  {Woodard  v.  Paxton,  supra), 
though  if  such  judgment  is  docketed  while  still  alive  it 
does  not  become  dormant  unless  there  is  a  failure  to  issue 
execution  for  three  years.  Williams  v.  Williams,  supra; 
The  Code,  §839.  The  judgment  being  incapable  of  enforce- 
ment in  a  Justice's  Court  without  a  new  action  after  the 
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lapse  of  a  year,  its  being  docketed  in  the  Superior  Court 
did  not  give  it  validity  (Woodard  v.  Paxton,  supra)  and  con- 
ferred no  lien.  The  purchaser  under  it,  even  a  stranger 
without  notice,  acquired  no  title,  just  as  if  he  had  bought 
after  the  lapse  of  ten  years  without  a  levy  of  the  execu- 
tion. McDonald  v.  Dickson,  85  N.  C,  248;  Lyttle  v.  Lyttle, 
supra.  These  matters  are  not  like  the  failure  to  keep  the 
execution  alive  by  its  issue  once  at  least  in  every  three 
years  {The  Code,  §440),  but  affect  the  judgment  itself,  which 
has  no  lien  by  being  docketed,  if  it  is  dead  when  docketed, 
or  when  ten  years  have  elapsed  since  docketing. 

Error. 


J.  W.  ALLEX  V.  iMAGGIE  BOLEN  et  al. 

Deeds — Registration — Priority — •*  Connor  s  Act " — Homestead. 

The  plaintiff  in  an  action  to  recover  land  which,  tojrether  with  two  other 
tracts,  had  in  1879  been  allotted  to  defendant's  father  as  a  home- 
stead, claimed  under  a  Sheriff's  deed  dated  T)eceinV:)er  22,  IStK), 
and  recorded  January  21,  1891,  the  Sheriff  having  sold  under  an 
execution  against  the  defendant's  father,  to  whom,  and  at  whose 
instance,  upon  a  re-allotment  of  the  homestead,  other  lands  were 
allotted  bv  commissioners;  the  defendant  claimed  under  a  deetl 
from  her  father  dated  January  18,  1883,  and  recorded  Mai-ch  L'i, 
1891;  the  plaintiff  had  no  actual  or  constructive  notice  at  the  sale 
that  the  defendant  was  in  possession  or  that  she  claimed  the  land; 
the  judgment  debtor  laid  no  claim  to  the  land  as  a  part  of  his 
homestead:  Held  (1),  that,  under  "Connor's  Act"  (ch.  147,  Act^ 
1885),  providing  that  no  unregistered  conveyance  of  land  shall 
pass  any  proiHjrty  as  against  purchasers  for  value,  the  plaintiffs 
deed  takes  precedence  of  the  defendant's  deed;  (2),  the  h>cm  in 
quo  was,  as  to  the  creditors  of  the  <lefendant's  grantor,  simply 
former  homestead  land  as  to  which  the  grantor  had  waived  his 
homestead  in  the  constitutional  way  by  deed  with  the  prescribed 
formalities,  and  was  subject  to  execution  for  the  grantor's  debtj^. 
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This  was  an  action  of  ejectment,  tried  before  Armjield,  J., 
and  a  jurj',  at  Spring  Term,  1893,  of  the  Superior  Court  of 

Rl'THERFORD  CoUUtV. 

%■' 

The  plaintiff  and  defendants  both  claim  under  and 
through  A.  Mooney.  The  plaintiff  introduced  in  evidence 
two  judgments,  one  in  favor  of  A.  B.  Grayson  against  A. 
Mooney  and  docketed  in  Superior  Court  of  Rutherford 
County  on  July  24,  1890,  founded  on  a  debt  made  in  1890; 
one  judgment  in  favor  of  M.  W  Craton,  founded  on  a  debt 
•  contracted  in  1884  and  docketed  May  6,  1889.  Also  two 
executions,  one  issued  on  the  Grayson  judgment,  dated 
August  1,  1890,  and  one  issued  on  the  Craton  judgment, 
dated  in  June,  1S90.  The  allotment  of  the  homestead  of 
A.  Mooney,  the  defendant  in  these  judgments  and  execu- 
tions, was  then  introduced,  and  it  appeared  that  the  home- 
stead was  alloted  in  July,  1890,  and  this  land  was  not 
included  in  the  homestead.  The  advertisement  of  the 
land  was  then  introduced,  advertising  the  land  for  sale  by 
Sheriff  on  first  Monday  of  September,  1890.  The  plaintiff 
introduced  a  deed  from  G.  AV.  Long,  the  Sheriff  of  Ruther- 
ford county,  to  J.  W.  Allen,  the  plaintiff,  dated  December 
22,  1890,  and  registered  on  the  21st  day  of  January,  1891, 
for  the  land  in  controversy,  and  reciting  the  judgments  and 
executions,  laying  off  of  homestead,  advertisement  and  sale 
of  the  land  on  first  Monday  of  September,  1890.  The 
l)laintiff  then  rested  and  defendant  introduced  a  deed  from 
A.  Mooney  to  his  daughter,  the  defendant  D.  P.  Mooney, 
for  the  land  in  controversy,  dated  June  18,  1883,  and  reg- 
istered March  13,  1891.  This  deed  on  its  face  purjjorts  to 
be  in  consideration  of  ^400.  The  defendant  D.  P.  Mooney 
testified  that  she  is  the  grantee  in  the  deed,  and  was  born 
in  18o9,  and  is  now  thirtv-four  vears  old. 

She  paid  no  money  or  property  for  the  land,  but  the  deed 
was  made  in  consideration  of  her  having  lived  with  her 
36 
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father  and  her  promise  to  live  with  hiin  six  years  longer. 
She  still  lives  with  her  father  and  has  alwavs  lived  with 
him  as  a  member  of  the  family — he  supporting  and  cloth- 
ing her. 

That  her  father  since  the  execution  of  the  deed  to  her  as 
before  had  collected  the  rents  from  the  land  in  controversy 
and  put  them  in  his  own  crib  with  his  own  rents  and  used 
them.  Her  father  had  rented  the  land  for  her  and  had 
given  it  in  for  taxes  in  his  own  name.  That  she  knew  that 
at  the  time  the  deed  was  made  to  her  her  father's  home- 
stead had  been  allotted  and  no  property  sold  for  his  debts. 

James  Mode  was  introduced  for  defendants  and  testified 
that  Ke  was  one  of  three  commissioners  to  lay  off  the  home- 
stead of  A.  Mooney  in  1879;  that  they  laid  off  to  him  as 
homestead  the  '* Golden  Valley  Lands,"  consisting  of  the 
Mitchell  tract  and  the  land  in  controversy,  valued  at  $800, 
also  the  Hamby  lands  valued  at  $200.  The  defendants 
introduced  in  evidence  the  return  of  the  laying  off  of  this 
homestead,  signed  by  the  appraisers,  all  in  due  form,  and 
showed  that  it  was  laid  off  under  an  execution  issued  from 
the  Court  against  A.  Mooney  returned  and  filed  with  the 
execution.  He  was  also  one  of  three  commissioners  ap- 
pointed to  lay  off  A.  Mooney 's  homestead  in  1890  under 
executions  in  the  Grayson  and  Craton  cases.  That  they 
allotted  to  said  A.  Moonev  in  1890  as  his  homestead  the 
Mitchell  land  and  a  tract  known  as  the  Biggerstaff  landj?, 
valued  at  $1 ,000. 

That  subsecjuent  to  the  dii*te  that  the  first  homestead  was 
laid  off  A.  Mooney  had  disposed  of  the  Hamby  lands  and 
acquired  the  Biggerstaff  land. 

In  the  allotment  of  the  homestead  in  1890  the  land  iu 
controversy  was  not  included  as  a  part  of  the  homestead, 
but  in  1879  it  was.  The  homestead  report  of  commission- 
ers in  1879  was  not  registered,  but  was  filed  in  the  Clerk's 
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office  with  the  execution.  It  appeared  that  the  debts  of 
Grayson  and  Cratou,  to  satisfy  which  the  land  in  contro- 
versy was  sold  by  the  Sheriff  to  plaintiflF,  were  contracted 
subsequent  to  the  time  the  first  homestead  was  assigned. 
That  when  the  commissioners  went  to  lav  off  the  home- 
stead  in  1890  A.  Mooney  objected,  saying  it  had  been  laid 
off,  but  afterwards  asked,  if  they  were  going  to  lay  it  off, 
the  Biggerstaff  land  be  assigned  him  in  his  new  homestead. 
There  were  no  exceptions  taken  or  filed  to  said  allotment 
of  homestead  or  report,  and  no  appeal  from  any  of  the  pro- 
ceedings. 

His  Honor  intimated  to  plaintiff  *s  counsel  that  he  would 
charge  the  jury  that  the  land  in  controversy  was  exempt 
from  sale  under  execution  for  A.  Mooneyes  debts  and  there- 
fore the  plaintiff*  could  not  recover. 

Under  this  intimation  the  plaintiff  submitted  to  nonsuit 
and  appealed. 

Messrs.  Justice  &  Justice,  for  plaintiff  (appellant). 
Xo  counsel  contra, 

Clark,  J.:  No  question  affecting  the  homestead  is 
involved  in  this  case,  though  that  view  was  strenuously 
pressed  on  the  argument.  The  father  of  the  defendant  had 
his  homestead,  embracing  three  tracts  of  land,  allotted  to 
him  in  1879.  The  defendant  put  in  evidence  that  her 
father  executed  to  her  on  June  18,  1883,  a  deed  for  the 
locm  ill  quo,  which  is  one  of  said  three  tracts.  This  deed 
was  registered  March  13,  1891.  The  father's  homestead 
was  re-aliotted  in  1890,  other  land  being  put  in  place  of  that 
conveyed  to  defendants.  The  interesting  question  whether 
a  homesteader  can  have  a  second  homestead  allotted  to  him 
when  he  has  conveyed  away  the  whole  or  part  of  his  allot- 
ted homestead  is  not  before  us,  as  there  is  nothing  here 
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calling  in  question  the  validity  of  the  homestead  of  1890. 
The  homesteader  was  expressly  empowered  to  convey  the 
homestead  land  by  the  Constitution,  Art.  X,  sec.  8,  in  the 
manner  there  provided.  Having  legally  conveyed  his 
homestead  in  the  constitutional  mode,  the  homesteader  can- 
not now  claim  the  locus  in  quo  as  part  of  such  homestead, 
nor  does  he  do  so.  The  plaintiff  bought  at  execution  sale 
(September,  1890)  under  a  judgment  against  the  grantor  in 
said  deed,  which  judgment  was  docketed  May  0,  1889. 
The  Sheriff  executed  a  deed  to  plaintiff  December  22,  1890, 
and  it  was  registered  January  21,  1891. 

There  is  no  (juestion  arising  here  as  to  what  estate  was 
conveyed  by  the  father  to  his  daughter,  if  the  registration 
laws  were  complied  with,  for  the  conveyance  to  the  daugh- 
ter, made  in  1883,  prior  to  the  lien  of  the  judgment  dock- 
eted in  1889,  carried  as  to  the  plaintiff  a  fee-simple,  although 
the  land  had  previously  been  allowed  as  a  part  of  tlie 
grantor's  homestead.  The  question  is  solely  between  the 
grantee  in  the  deed  and  the  i)urchaser  under  execution 
against  the  grantor.  The  defendant  claims  under  a  deed 
from  her  father  which  is  registered  March  13,  1891,  The 
I>laintiff  claims  under  a  Sheriff's  deed,  under  an  execution 
against  the  grantor,  which  was  registered  January  21,  1891. 
Tlie  grantor,  lionusteader,  is  barred  by  his  deed.  He  has 
no  interest  in  the  locus  in  quo,  and  is  asserting  none.  This 
case  comes  under  the  provisioiLS  of  chapter  147,  Acts  1885, 
Though  the  deed  ])urports  to  luive  Ik^cu  executed  prior  to 
the  j)assage  of  the  act  it  does  not  come  within  the  proviso 
thereof,  for  tliere  was  no  actual  notice  at  the  Sheriff's  sale 
that  the  defendant  was  in  })ossessi()n,  nor  constructive  notice, 
for  upon  tlie  evidence  the  grantor,  not  his  daughter, 
nMiiained  in  j)ossession  after  execution  of  the  deed  in  1883, 
receiving  all  the  time  the  rents  and  profits  and  listing  the 
land  for  taxes  in  his  own  name,  and  at  first  the  grantor 
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seemed  disposed  to  object  to  the  assignment  of  the  home- 
stead of  1890,  but  afterwards  assented.  This  would  indi- 
cate, if  anything,  th^t  he  was  apparently  in  possession  for 
himself.  There  was  certainly  neither  actual  nor  construct- 
ive  notice' that  the  defendant  was  in  possession  or  had  any 
deed.  Under  the  Act  of  1885  the  plaintiff's  prior  regis- 
tered deed  takes  the  property  in  preference  to  the  junior 
registered  deed,  though  executed  first.  This  is  the  rule  as 
between  mortgagies  under  The  Code,  §1254,  of  which  the 
Act  of  1885  is  a  copy  verbatim  et  literatim,  thus  applying  to 
the  registration  of  deeds  the  same  rule  applicable  to  the 
registration  of  mortgages.  These  words  having  been  con- 
strued as  to  the  registration  of  mortgages,  when  they  are 
copied  and  used  by  the  Legislature  as  to  the  registration  of 
deeds,  muvst  bear  identically  the  same  meaning.  It  cannot 
be  said  that  the  plaintiff,  who  purchased  at  an  execution 
sale,  took  the  land  subject  to  the  rights  of  the  grantee  under 
the  unregistered  deed.  The  principle  that  such  a  purchaser 
stands  in  the  place  of  the  judgment  debtor  is  excluded  by 
the  statute  in  so  far  as  it  relates  to  unregistered  convey- 
ances, a  judgment  creditor  and  a  purchaser  under  execu- 
tion being  within  the  terms  of  the  act.  The  grantor  is 
barred  bv  his  deed.  He  cannot  claim  the  land  as  his 
homestead,  and  is  not  doing  so.  The  defendant  cannot 
avail  herself  of  the  unregistered  deed  to  keep  off  the  grant- 
or's creditors.  The  locus  in  quo  was,  therefore,  as  to  the 
creditors,  simply  former  homestead  land,  as  to  which  the 
grantor  had  waived  his  homestead  in  the  constitutional 
mode  by  deed,  with  prescribed  formalities.  The  grantee 
not  having  made  her  deed  available  by  registration,  as  the 
statute  requires,  the  land  remained  subject  to  execution  for 
the  grantor's  debts,  and  the  Sheriff's  deed  gave  the  same 
title  to  the  plaintiff  as  if  tlie  grantor  had  himself  executed 
a  deed  instead  of  the  Sheriff,  on  December  22,  18f)0,  and 
the  plaintiff  had  registered  it  on  January  21, 1891,  as  he  did 
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the  Sheriffs  deed,  prior  to  the  registration  of  defendant's 
deed  on  March  13, 1891.  Tlie  plaintitt'  purchaser  at  execu- 
tion sale  had  no  notice  that  this  land  had  ever  been  embraced 
in  a  homestead,  as  the  allotment  of  1879  was  not  recorded 
as  required  by  The  Code,  §504.  He  had  no  notice  by  reg- 
istration or  otherwise  that  the  defendant  held  a  deed  for  it, 
nor  any  notice,  actual  or  constructive,  that  she  was  in  pos- 
session. There  was  no  objection  made  at  the  sale.  The 
homesteader  was  in  possession  of  another  duly  allotted  and 
registered  homestead,  to  which  he  had  filed  no  exception. 
He  made  no  claim  then  nor  since  to  this  tract  as  part  of  his 

homestead.     In  fact,  he  had  solemnlv  waived  all  claim 

'  t. 

to  the  land  by  deed.  If,  under  these  circumstances, 
the  plaintiff  did  not  get  a  good  title  no  purchaser  at  an 
execution  sale  would  ever  be  safe.  The  policy  of  our  law 
is  to  encourage  bidders  at  such  sales  so  that  property  may 
bring  a  fair  price.  Error. 

Shepherd,  C.  J.,  concurring:  As  the  purchaser  under 
the  execution  sale  seems,  in  the  opinion,  to  be  assimilated 
to  a  mortgagee  under  the  Act  of  188."),  I  desire  to  express  my 
disapproval  of  any  inference  which  may  possibly  be  made 
to  the  effect  that  the  said  act  was  intended  to  abrogate  the 
well-known  principle  that  the  rights  of  such  a  purchaser 
or  of  a  judgment  creditor  shall  not  prevail  over  any  equi- 
ties existing  against  the  judgment  debtor.  This  principle 
occupies  too  important  a  place  in  our  jurisprudence  to  be 
repealed  by  imj)lication.  The  act  simply  provides  that  uo 
unregistered  conveyances,  contracts  to  convey,  or  leases  for 
more  than  three  years  "shall  be  valid  to  pass  any  proi>- 
erty  "  as  against  creditors  (that  is,  docketed  judgment  cred- 
itors) and  purchasers  for  value;  and  it  clearly  has  no  appli- 
cation to  defences  not  based  alone  upon  such  unregistered 
conveyances,  etc.,  and  which  attached  to  the  property  while 
in  the  hands  of  tlie  judgment  debtor. 
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P.  X.  LONG  et  al.  v.  W.  A.  FREKMAX. 

Contract — E%toj>pel  by  Deed — Receipt  of  Price, 

Where  defendant  gave  to  plaintiff  and  his  wife  a  written  agreement  to 
pay  them  during  life,  as  rent  on  lands  conveyed  by  the  will  of  the 
husband,  **  every  year  one-sixth  part  of  all  the  produce  raised  on 
said  lands,  any  lands  conveyed  or  which  may  be  conveyed  by 
them,  the  rents  to  be  paid  of  such  lands,"  and  plaintiffs  thereafter 
conveyed  to  defendant  by  deed  the  land  the  husband  had  set  apart 
to  defendant  by  will,  and  in  the  deed  acknowledged  the  receipt  of 
the  purchase  price:  //if/r/,  that,  no  rights  of  third  i)er8ons  having 
inten'ened,  plaintiffs  were  not  estopped  to  enforce  the  contract 
for  rents. 

Civil  action,  heard  before  Mclver,  J.,  at  Fall  Term, 
1893,  of  Rutherford  Superior  Court. 

The  action  was  begun  before  a  Justice  of  the  Peace  for 
the  recovery  of  the  vahie  of  sixteen  bushels  of  corn  and 
three  bushels  of  wheat,  due  as  rent  on  land  conveved  to 
the  defendant  by  the  plaintiff  P.  N.  Long.  The  summons 
was  issued  the  2d  dav  of  December,  1891,  and  at  the  trial 
on  the  11th  day  of  December,  1891,  the  plaintiffs  recovered 
judgment  for  the  sum  of  $11  and  cost^  of  the  action.  From 
this  judgment  the  defendant  appealed  to  the  Superior  Court. 
The  defendant  admitted  that,  if  plaintiffs  were  entitled  to 
recover,  they  were  entitled  to  recover  $11.  He  also  ad- 
mitted that  he  signed  a  contract  dated  January  28,  1879, 
which  contract  is  as  follows : 

"'  We,  the  undersigned  heirs  of  P.  N.  Long  and  Hannah 
Long,  bind  ourselves  to  pay  to  said  P.  N.  and  Hannah 
Long,  as  rent  on  lands  conveyed  to  us  in  P.  N.  Long's  last 
will  and  testament,  each  the  following  amount  for  the  pur- 
pose of  supporting  them  during  their  natural  life-time,  or 
the  life-time  of  either  of  them  :  Everv  vear  one-sixth  part 
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of  all  the  produce  raised  on  said  lands,  any  lands  con- 
veyed or  which  may  he  conveyed  by  them,  the  rents  to  be 
paid  of  said  lands.     This  January  28,  1879. 

'*  W.  L.  Meltox, 
'*M.  B.  Meltox, 
''J.  E.  Meltox, 
"G.  W.  Paxthkk, 
"  X.  B.  Paxther, 
*^T.  W.  LoxG, 
'*W.  L.  Loxu, 
"11.  O.  LoxG, 
''  J.  A.  Meltox, 
"  L.  A.  Meltox, 
"F.  M.  Freemax, 
"  W.  A.  Freemax, 
"S.  B.  Harris. 
**  Test :  D.  L.  Meltox. 

**  Proyed  before  C.  M.  Hunt,  Justice  of  the  Peace,  Octo 
her  16,  1890;  probated  before  R.  W.  Logan,  Clerk  Superior 
(k)urt,  October  27,  1890,  and  registered  in  office  of  Register 
of  Deeds  of  Rutherford  county  on  October  27,  1890.'* 

No  objections  being  raised  to  the  aforesaid  contract,  the 
same  was  introduced  as  eyidence. 

Defendant  did  not  deny  said  contract,  and  admitted  the 
same.     He  also  admitted  being  the  son-in-law  of  plaintiffs. 

The  plaintiff  P.  N.  Long,  seventy-fiye  years  of  age,  being 
sworn,  testified  that,  agreeable  to  a  retjuest  of  his  son;?, 
daughters,  sons-in-law  and  daughters-in-law  that  he  con- 
vey his  lands  to  them  during  his  life-time,  he  drew  up  a 
written  agreenjent  with  them  to  furnish  him  and  wife  with 
one-sixth  of  all  the  produce  raised  upon  said  lands,  as  rent, 

r  the  support  of  himself  and  his  wife ;  that  said  agreement 
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was  the  contract  recited  above ;  that  W.  A.  Freeman,  the 
defendant,  signed  the  contract,  and  he  conveyed  to  him  two 
tracts  of  land,  on  one  of  which  the  defendant  paid  him  rent  as 
per  said  contract  for  four  years,  and  on  the  other  the  defend- 
ant paid  rent  as  per  said  contract  for  three  years;  that  he 
told  defendant  if  he  paid  him  $160  he  would  not  charge 
him  rent:  that  defendant  did  not  pay  him  said  sum,  and 
owed  him  rent  as  per  said  contract  since  1891. 

The  defendant  introduced  two  deeds,  one  from  P.  N. 
Long  and  Hannah  Long  to  F.  M.  Freeman,  and  the  other 
from  P.  N.  Long  to  W.  N.  Freeman,  both  dated  in  1886, 
and  duly  registered.  He  admitted  the  contract  recited,  but 
claimed  that  the  deeds  estopped  plaintiffs  from  claiming 
rents  from  defendant,  and  that  the  deeds  annulled  contract 

« 

for  rent.  He  also  claimed  that  the  aforesaid  contract  could 
not  apply  to  lands  subsequently  conveyed  without  expressly 
reserving  rents  as  per  said  contract. 

The  plaintiffs  claimed  that  said  contract  had  express 
reference  to  any  subsequent  conveyances  between  the  par- 
ties, as  well  as  those  conveyances  made  at  the  time  of  draw- 
ing up  said  conveyances  or  previous  thereto. 

The  Court  held  with  the  plaintiffs  and  construed  the 
said  contract  as  binding  upon"  the  defendant  for  the  pay- 
ment of  rents,  as  the  said  contract  premeditated  future 
conveyances  and  expressly  referred  to  such  conveyances. 
To  this  ruling  of  the  Court  the  defendant  excepted  and 
appealed. 

Messrs.  Forney  &  Gallntj  for  plaintiffs. 

Mem^s.  McBrayei*  &  Durham^  for  defendant  (appellant). 

MacRae,  J. :  In  1879  the  defendant  and  others  agreed 
with  plaintiffs  to  pay  them  one-sixth  part  of  all  the  produce 
raised  upon  the  lands  *' conveyed '*  by  phiiutiffs   to  said 
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defeudant  and  othere  in  P.  N.  Long's  last  will  and  testa- 
ment. The  agreement  proceeds  further:  "Any  lands  con- 
veyed or  which  may  be  conveyed  by  them  (the  plaintiffs), 
the  rents  to  be  paid  of  said  lands."  Though  very  inarti- 
ficially  drawn  there  is  no  difficulty  in  reaching  the  true 
construction  of  this  instrument — that,  if  the  plaintiffs'  lands 
should  be  conveyed  by  deed  to  thp  parties  thereto  during 
the  life  of  P.  N.  Long  and  wife,  instead  of  being  devised  to 
them  by  will,  the  grantees  should  continue  to  pay  to  the 
grantors  one-sixth  of  tlie  produce  raised  thereon  as  rents. 
We  are  of  the  opinion  that  there  is  no  estoppel  upon  plain- 
tiffs to  claim  the  said  one-sixth  by  reason  of  the  acknowledg- 
ment of  receipt  of  the  purchase  price  named  in  the  deed. 
If  the  provision  for  its  payment  had  beeri  expressed  in  the 
deed  it  would  have  been  good.  This  agreement,  however, 
was  made  long  before  the  execution  of  the  deed,  and  with 
express  reference  to  that  contingency,  as  if  to  avoid  the 
contrary  presumption  which  wpuld  have  arisen  upon  the 
deed  but  for  this  provision.  No  rights  have  accrued  to 
purchasers.  The  controverey  is  entirely  between  the  par- 
ties to  the  original  contract.  There  is  nothing  to  hinder 
them  from  recovering  vipon  the  contract  to  pay  rent  in  case 
there  should  be  a  conveyance.  Lane  v.  Wiugaf€y  3  Ired., 
327^  The  plaintiffs  do  not  dispute  their  own  solemn  deed, 
but  allege  another  and  independent  contract.  Sherrill  v. 
Ilagan,  92  N.  C,  345.  No  Error. 
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*W.  W.  OVERMAN  v.  M,  C.  TATE  et  al. 

Pariitimi — Contwgeni  Remainder — Pei'sons  not  In  Esse — 

Th'ustee. 

« 

1.  Where  there  are  contingent  interests  to  be  affected  by  the  proceeding 

for  the  sale  of  land  for  partition  it  will  be  decreed  if  there  is  some 
one  before  the  Court  to  represent  such  interest,  it  being  a  general 
principal  that  ever>'  one  has  a  right  to  enjoy  his  own  in  severalty. 

2.  The  interest  in  land  of  one  co-tenant  was  conveyed  to  T.  and  his  heirs 

in  trust  for  the  sole  and  separate  use  of  T.*8  wife  for  life  **and  at 
her  death  to  such  child  or  children  and  the  representatives  of  such 
as  she  shall  have  living  by  the  said  T.,  and  their  heirs  forever," 
and  in  default  of  such  child  or  representative  of  such  living  at  the 
death  of  the  wife,  then  to  T.  and  his  heirs;  T.  died  leaving  him 
surviving  his  wife  and  two  children  by  her,  as  well  as  children  and 
grandchildren  by  a  former  marriage:  //^/f/,  in  a  suit  for  a  sale  for 
partition  to  which  all  of  the  persons  named,  together  with  the 
trustees,  are  parties  and  ask  for  the  sale,  the  co-tenant  is  entitled 
to  have  the  land  sold  for  partition. 

This  was  a  ki'le  upon  S.  Wittkowsky,  purchaser  of  the 
land  described  in  the  petition  for  partition,  to  compel  him 
to  comply  with  the  terms  of  the  sale,  heard  first  before  the 
Clerk  of  Mecklenburg  Sui)erior  Court  and  then  by  appeal 
before  Boykiny  J.,  holding  the  Courts  of  the  Eleventh  Dis- 
trict, at  Chambers. 

The  respondent,  S.  Wittkowsky,  filed  an  answer  to  the 
rule,  alleging  that  the  title  to  the  land  was  defective  and 
setting  forth  the  facts  upon  which  he  based  his  claim  or 
allegation.  The  plaintiff  demurred  to  this  answer  and  the 
Clerk  sustained  the  demurrer,  and  independently  of  it  held 
the  answer  to  be  insufficient  and  made  the  rule  absolute. 
This  ruling  was  affirmed  by  the  Judge  on  the  appeal  and 


♦Bi'RWELL,  J.,  having  been  of  counsel,  did  not  sit  on  the  hearing  of 
this  case. 
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then  the  said  respondent,  Wittkowsky,  excepted  and  ap- 
pealed to  the  Supreme  Court. 

The  pertinent  facts  are  stated  in  the  opinion  of  Chief 
Justice  Shepherd. 

Messrs,  Walker  <fc  Cansler,  for  plaintiff. 

Mr.  Geo.  F.  Bason,  for  defendant  Wittkowsky  (appellant). 

SuEPHERD,  C.  J. :  The  petitioner,  W.  W.  Overman,  is  the 
absolute  owner  in  fee  of  a  two-fifths  interest  in  the  land 
described  in  the  petition,  and  in  1869  Charles  Overman 
was  the  absolute  owner  of  the  remaining  three-fifths  intere??t 
therein.  The  interest  of  Charles  Overman  was  sold  under 
execution  and  purchased  by  Thomas  R.  Tate,  who  caused 
the  Sheriff  to  execute  to  him  a  deed  containing  the  follow- 
ing limitation:  **To  have  and  to  hold  to  him  the  said  T. 
R.  Tate,  his  heirs,  executors,  administrators  and  assigns,  for 
the  following  purposes,  to-wit,  to  the  sole  and  separate  use 
of  Mary  Cornelia  Tate,  wMfe  of  said  Thomas  R.  Tate,  for 
her  life,  and  at  her  death  to  such  child  or  children  and  the 
representatives  of  such  as  she  sliall  have  living  by  the  said 
T.  R.  Tate,  and  their  heirs  forever.  Should  the  said  Mary 
Tate  die  without  a  child  or  representative  of  such  living  at 
her  death,  then  to  the  said  Thomas  R.  Tate  and  his  heirs 
forever. '*  Thomas  R.  Tate  died  some  years  ago,  leaving 
him  survivinghiswMdow%MaryTate,and  two  children,  Annie 
Tate  and  J.  Caswell  Tate,  and  several  diildren  and  grand- 
children by  a  former  marriage. 

This  proceeding  was  brought  by  the  petitioner  for  the 
purpose  of  having  the  land  sold  for  partition,  and  all  of 
the  above-named  i)ersons  who  are  interested,  together  with 
an  infant  child  of  Annie  Tate  and  the  heirs  at  law  of 
Thomas  R.  Tate  (who  succeeded  him  in  the  trust),  are  joiue<l 
as  parties  defendant. 
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The  laud  not  being  susceptible  of  an  actual  division,  it 
was  decreed  that  it  should  be  sold,  and  at  the  sale  S.  Witt- 
kowsky  became  the  highest  bidder  in  the  sum  of  $15,110. 
The  purchaser  refuses  to  comply  with  the  terms  of  the  sale 
on  the  ground  that  he  has  been  advised  that  by  reason  of 
the  contingent  limitations  in  the  deed  above  named  to  per- 
.sons  not  in  esse  he  will  not  acquire  a  good  and  indefeasible 
title.  Under  the  decisions  in  the  case  oi  Aydlett  v.  Pendleton^ 
111  N.  C,  28,  and  the  cases  cited  in  the  opinion,  the  objec- 
tion would  seem  to  be  well  taken,  and  so  in  the  case  of 
Overman  v.  Sims,  9G  N.  C,  451,  where  this  partiular  limi- 
tation was  considered  by  the  Court,  it  was  held  that  a  title 
could  not  be  made  so  as  to  bind  such  contingent  interests. 
The  Court  said:  "But  the  contingency  would  remain,  that 
the  issue  of  Caswell  and  Annie  would  become  entitled,  if 
such  there  were,  upon  the  death  of  the  life  tenant,  if  Cas- 
well and  Annie  were  not  then  living  to  take." 

There  are  several  cases  in  our  Reports  and  many  to  be 
found  cited  in  the  text-books  in  which  a  sale  has  been  denied 
although  the  Court  could  readily  see  that  the  ends  of  jus- 
tice as  well  as  the  interests  of  the  parties  would  be  pro- 
moted by  decreeing  otherwise.  The  difficulty  in  such 
instances  consists  in  the  fact  that  there  is  no  one  before  the 
Court  who  represents  the  contingent  interests,  and  as  these 
are  not  concluded  an  indefeasible  title  cannot  be  made  to 
the  purchaser.  Where,  however,  this  objection  can  be 
avoided,  the  Courts  are  not  slow  in  proper  cases  to  give 
effect  to  the  general  principle  that  every  one  has  a  right  to 
enjoy  his  own  in  severalty,  and  this  is  well  sustained  by  a 
public  policy  which  discourages  everything  like  the  tying 
up  of  property  and  the  prevention  of  its  alienation.  In 
accordance  with  this  policy  it  was  laid  down  by  Lord 
Hardwicke  in  the  leading  case  of  Hopkins  v.  IlopkinSy  1 
Atk.,  590,  that,  "  If  there  are  ever  so   many  contingent 
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limitations  of  a  trust  it  is  an  established  rule  that  it  is 
sufficient  to  bring  the  trustees  before  the  Court,  together 
with  him  in  whom  the  first  remainder  of  inheritance  is 
vested ;  and  all  that  may  come  after  will  be  bound  by  the 
decree,  though  not  in  esse,  unless  there  be  fraud  and  collu- 
sion between  the  trustees  and  the  first  person  in  whom  the 
remainder  of  inheritance  is  vested.''  This  principle  has 
also  been  applied  in  some  jurisdictions  where  the  first 
remainder  in  trust  was  for  life  and  such  remainderman  an<l 
the  trustee  were  parties  and  united  in  the  prayer  for  relief. 
We  are  not  prepared  to  adopt  this  latter  view,  but  we  think 
tliat  under  the  circumstances  of  this  case  the  contingent 
interests  are  sufficiently  represented. 

It  is  true  that  the  interests  of  Annie  and  Caswell  Tate 
cannot  be  said  to  be  vested  estates  of  inheritance,  so  as  to 
comply  strictly  with  the  rule  laic}  down  by  Lord  IIard- 
wicKE,  but  they  are  remainders  in  fee  subject  to  be  defeated 
only  by  their  death  without  issue  before  the  death  of  their 
mother,  in  which  event  it  is  to  vest  in  the  heirs  at  law  of 
Thomas  R.  Tate.  All  of  these  parties,  together  with  the 
infant  child  of  Annie,  who  is  the  reptesentative  of  a  cla.ss 
who  take  sim{)ly  as  representatives  of  their  parents,  are 
before  the  Court.  Under  these  peculiar  circumstances,  the 
legal  title  being  in  the  trustees  {King  v.  Rhew,  108  N.  C, 
616),  we  think  that* the  contingent  interests  are  of  such  a 
character  as  to  be  represented  by  them. 

The  attention  of  the  Court  in  Overman  v.  SymSy  supray 
does  not  seem  to  have  been  directed  to  the  fact  that  the 
limitations  were  in  trust;  nor  was  the  child  of  Annie  (now 
Mrs.  Weaver)  born  at  that  time.  These  considerations 
render  it  unnecessary  to  review  the  previous  decisions  of 
this  Court.  It  must  not  be  understood  that  this  ruling 
modifies  the  principle  that,  as  a  general  rule,  the  cestui  que 
trmtent  must  be  joined  as  parties  in  all  matters  concerning 
the  trust  i^-operty. 
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As  all  of  the  parties  united  in  asking  that  the  property 
he  sold  we  must  affirm  the  order  of  the  Court  below.  The 
proceeds  of  the  sale  should,  be  so  invested  as  to  conform  to 
the  limitations  of  the  trust.  Affirmed. 


(r.  A.  DAVIDSOX  V.  J.  A.  POWELL  et  al. 

Indorsement  of  Note — Surety — Burden  of  Proof. 

1.  Where  the  payee  (whether  original  or  by  a  previous  indorsement)  of 

a  note  assigns  or  transfers  it  by  indorsement  he  becomes  simply 
an  indorser  and,  by  section  50  of  The  Code,  liable  as  a  surety 
unless  by  the  terms  of  the  assignment  he  limits  his  liability;  if 
he  intends  to  tiunsfer  the  title  only  he  should  use  the  words 
**  without  recourse  "  or  other  phrase  of  similar  import. 

2.  An  indorsement,  **I  assign  over  the  within  note  to  P.,"  does  not  limit 

the  indorser^s  liability  as  such. 

8.  While,  if  the  note  be  in  the  hands  of  the  original  payee,  an  indorse- 
ment may  be  shown  to  have  been  upon  certain  conditions,  yet  a 
bona  fide  holder  for  value,  before  maturity  and  without  notice,  is 
not  affected  by  any  equities  existing  between  the  original  parties, 
and  the  same  rule  applies  between  the  last  payee  and  all  subse- 
(pient  indorsers. 

4.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement  by 
which  his  liabilitj'  was  restricted. 

Civil  action,  heard  before  Amifieldj  J.,  and  a  jury,  at 
Special  Term,  1894,  of  Rutherford  Superior  Court. 

The  action  was  commenced  in  a  Justice's  Court  for  the 
recovery  of  the  sum  of  $138.90,  claimed  by  plaintiff  against 
defendants  as  indorsers  on  two  several  promissory  notes 
under  seal.  Said  notes  were  executed  by  J.  W.  Davis  to  John 
A.  Powell,  and  on  the  back  of  each  are  the  following  words, 
to-wit : 


576  IN  THE  SUPREME  COURT.  [114 


Davidson  r.  Powell. 


*'  I  assign  over  the  within  note  to  S.  M.  Powell.  May  IS, 
1892.  .(Signed)         John  A.  Powell.'' 

"  For  value  received  I  assign  over  the  within  note  to 
G.  A.  Davidson,  this  December  6,  1892. 

"(Signed)        S.  M.  Powell." 

The  Justice  of  the  Peace  rendered  judgment  against  the 
defendants,  from  which  they  appealed. 

The  returns  of  the  Justice  to  the  notice  of  appeal  show 
the  following  pleadings  or  answer  made  by  defendants  in 
his  Court: 

''  The  defendants  deny  the  right  of  plaintiff  to  recovery, 
on  the  grounds  that  they  are  not  liable  on  said  notes  as 
principals,  sureties  or  indorsers;  that  the  transfer  of  siiid 
notes  to  plaintiff  w^as  w^ith  the  understanding  that  they 
were  not  to  become  liable  for  the  same. 

"  For  a  further  defence  the  defendants  allege  that  the 
mortgage  deed  securing  said  notes  did  not  authorize  the 
sale  of  said  lands  therein  described,  as  the  same  was  made, 
and  that  the  property  embraced  in  said  mortgage  deed 
was  more  than  sufficient  to  pay  the  notes,  and  would  have 
done  so  if  sold  under  a  decree  of  foreclosure." 

On  the  trial  in  the  Superior  Court  the  plaintiff  intro- 
duced the  notes  and  rested  his  case — the  assignment  bein<x 
admitted  by  defendants.  On  motion  of  plaintif!*,  **thf 
further  defence,"  relating  to  mortgage  deed  made  by  Davis? 
to  secure  said  notes,  and  tlie  alleged  irregularity  of  sale, 
was  stricken  out  as  being  "too  vague  and  indefinite." 

Defendants  excepted. 

Defendants  then  asked  the  Court  to  instruct  the  jury 
tliat  the  language  of  the  transfer  only  passed  the  title  an«l 
pro{)erty  in  the  notes  to  plaintifl',  and  he  could  not  recover. 
Request  refused  and  defendants  excepted. 
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Defendants  then  asked  the  Court  to  instruct  the  jury 
that  the  burden  was  upon  plaintiff  to  show  to  the  sat- 
isfaction of  the  jury  that  the  defendants  agreed  and  con- 
tracted not  only  to  pass  the  title  and  property  in  the  notes, 
but  to  make  themselves  liable  as  indorsers.  The  Court 
refused  to  give  the  instructions,  but  stated  that  the  burden 
was  upon  defendants  to  show  that  the  contract  and  under- 
standing between  the  parties  at  the  time  was  that  defend- 
ants were  not  to  become  liable  as  indorsers. 

One  of  the  notes  was  past  due  at  the  time  John  A.  Powell 
transferred  to  S.  M.  Powell.  Both  notes  were  past  due 
when  S.  M.  Powell  transferred  to  plaintiff. 

Defendant  8.  M.  Powell  was  introduced  as  a  witness  and 
said  that  when  John  Powell  sold  him  the  notes  he  did  not 
transfer  them,  but  witness,  after  that  time,  asked  John  to 
assign  them  so  he,  witness,  could  trade  them.  When  John 
assigned  the  notes  he  told  witness  he  must  not  go  back  on 
him.     Witness  said  nothing. 

The  witness  further  testified  that  he  sold  the  notes  to 
jdaintiff  for  land,  and  told  him  he  would  give  him  $5.25 
j)er  acre  for  the  land  if  he  would  take  the  notes.  He 
M'anted  witness  to  shave  the  notes,  but  witness  would  not. 
Plaintiff  had  a  deed  to  land  drawn  and  witness  turned 
over  the  notes;  did  not  indorse  them  for  a  month  after- 
wards. The  witness  said  B.  McMahan  asked  him  to  transfer 
the  notes,  or  plaintiff  could  not  sell  the  land  under  the 
mortgage  or  collect  the  notes  from  Davis.  Witness  assigned 
them  to  enable  plaintiff  to  collect  from  Davis.  Nothing 
Kiid  at  the  time  of  transfer  about  witness  becoming  liable 
on  the  notes  bv  his  indorsement. 

J.  W.  Davis  testified  that  he  made  the  notes  to  John  A. 
Powell;  that  plaintiff  came  to  see  him  and  said  he  wanted 
to  buv  a  horse. 

The  plaintiff  then  testified  that  S.  M.  Powell  told  him  he 
37 


578  IN  THE  SUPREME  COURT.  [114 


Davidson  v.  Powell. 


would  assign  over  the  notes,  and  it  was  forgotten  at  time  of 
trade;  Powell  took  the  notes  to  McMahan's  and  assigned 
them. 

B.  McMahan,  for  plaintiff,  testified  that  he  wrote  the 
indorsement  on  the  notes,  but  did  not  tell  Powell  plaintiff 
could  not  collect  without  indorsement,  but  said  to  Powell 
that  it  was  usual  to  transfer,  or  the  usual  form. 

The  following  issue  was  submitted  to  the  jury  and 
answered,  Yes: 

"  Was  it  the  understanding  of  the  parties  at  and  before 
the  trade  that  the  notes  would  be  indorsed  by  S.  M.  Powell 
to  plaintiff?" 

Judgment  for  plaintiff.     Defendants  appealed. 

Mess^ra.  McBrayer  &  Durham,  for  defendants  (appellants). 
No  counsel  contra. 

MacRae,  J. :  The  indorsement  of  a  note,  as  generally 
understood,  is  its  transfer  or  assignment  by  writing  upon 
its  back,  although  a  negotiable  note  may  be  transferred 
without  indorsement.  If  indorsed  it  may  be,  and  generally 
is,  in  blank,  it  having  long  been  the  practice  for  the  coun- 
sel to  fill  up  the  bank  on  the  trial,  if  an  action  is  brought 
upon  it.  The  blank  may  be  filled  by  the  holder  in  any 
way  which  will  not  enlarge  the  liability  of  the  indorser. 
The  usual  words  bv  which  the  indorser  mav  limit  his 
liabilitv  are  "without  recourse"  ;  and  bv  these  or  similar 
words  it  is  at  once  understood  that  the  indorser  is  not  to  be 
held  liable  unless  it  turns  out  that  the  note  is  not  a  valid 
obligation  of  those  whose  names  are  upon  it. 

The  exact  and  legal  meaning  of  the  word  "indorsement," 
as  applied  to  notes  and  bills,  is  "the  transfer  of  a  negotiable 
note  or  bill  by  the  indorsement  of  some  person  who  has  the 
right  to  indorse.     Nor  can  there  be  an  indorsement,  in  this 
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sense  of  the  word,  except  by  the  payee  of  the  bill;  but  he 
may  be  the  original  payee,  or  he  may  have  become,  by 
previous  indorsement,  a  second  or  subsequent  payee/'  2 
Pars.  Bills  &  N.,  1.  To  assign  is  to  transfer  to  another. 
Abbott's  Law  Dictionarv.  A  bill  or  note  mav  be  assigned 
by  delivery,  and  without  indorsement,  in  which  case  his 
liability  is  somewhat  different  from  that  of  an  indoreer.  1 
Daniel  Neg.  Inst.,  section  730.  When  assigned  or  trans- 
ferred by  indorsement  he  becomes  simply  an  indorser  unless, 
by  the  terms  of  the  assignment,  his  liability  is  limited. 
When,  as  in  this  case,  he  uses  the  words,  *'I  assign  over  the 
within  note  to  S.  M.  Powell,"  and  S.  M.  Powell  indorses, 
'*For  value  received  I  assign  over  the  within  note  to  (i.  A. 
Davidson,''  tliere  is  no  restriction  upon  their  liability. 

The  effect  of  indorsements,  where  expressions  like  those 
used  in  our  case  are  employed  by  the  indorser,  is  discussed 
in  1  Daniel,  awpra  (section  688c),  where  he  states  his  con- 
clusion thus:  **It  is  from  the  fact  that  a  payee  assigns  a 
bill  or  negotiable  note  by  indorsement  of  his  name  on  the 
back  of  it  that  the  law  implies  his  liability  as  an  indorser. 
His  relation  to  the  instrument  creates  the  implication,  and 
the  circumstance  that  he  sets  forth  that  relation  in  express 
terms  does  not  change  it,  for  the  maxim  applies,  '  Expressio 
eonim  quae  tacite  Insiint  nihil  operatur.^  Did  the  payee 
intend  merely  to  pass  the  title  he  should  use  the  words 
'without  recourse,'  or  some  phrase  of  equal  im'l)ort." 

By  section  50  of  The  Code,  *' Whenever  any  bill  or  nego- 
tiable bond  or  promissory  note  shall  be  indorsed,  such 
indorsement,  unless  it  be  otherwise  plainly  expressed  therein, 
shall  render  the  indorser  liable  as  surety  to  any  holder  of 
such  bill,  bond  or  promissory  note."  In  the  hands  of  the 
original  payee  an  indorsement  may  be  shown  to  be  upon 
certain  conditions;  but  a  bona  fide  holder  for  value  before 
maturity  and  without  notice  is  not  affected  by  any  equities 
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existing  between  the  original  parties.  The  same  rule  will 
apply  between  the  last  payee  and  all  subsequent  indorsers. 

It  appears  that  the  note  in  question  was  assigned  b}' 
indorsement  of  the  original  payee  to  S.  M.  Powell  before 
maturity  and  by  him  to  plaintiff  after  maturity.  His 
Honor,  therefore,  preseiited  an  issue  to  the  jury,  **Was  it 
the  understanding  of  the  parties  at  and  before  the  trade 
that  the  notes  would  be  indorsed  by  S.  M.  Powell  to  plain- 
tiff*?" which  was  answered  in  the  affirmative. 

It  follows  from  what  we  have  said  that  there  was  no 
error  in  the  refusal  of  his  Honor  to  give  the  instructions 
asked  bv  defendants.  The  effect  of  the  indorsements  was 
to  make  the  indorsers  liable  under  the  statute ;  and  if  there 
was  a  different  agreement  between  the  parties  by  which  the 
plaintiff*  was  hound  the  burden  was  upon  the  defendants 
to  show  it. 

We  concur  in  the  view  taken  bv  his  Honor  that  the 
''further  defence"  was  too  vague  and  indeffnite  to  l)e  con- 
sidered.    There  is  no  error.  Affirmed. 


(J.  W.  CANNON  AND  WIFE  AND   W.  H.  WESTALL  v.  C.  J. 
M((\VPE  AND  E.  11.  HENDRTCKSON. 

IruMcc — Power  of  Sale — Commissions  and  Expeiises. 

AVheiv  a  deed  of  trust  to  secure  a  debt  enijK)wers  the  tru.<?tee  to  adver- 
tise and  sell  the  property  in  case  of  defaiflt  in  the  payment  of  the 
debt  and  directs  him  to  apply  the  proceeds  of  sale  to  the  discharge 
of  the  debt  and  to  the  payment  of  "  exj>enses  "  of  the  trust,  includ- 
ing *'five  i>er  cent,  commissions"  to  the  trustee,  the  latter,  aft^r 
default  in  the  payment  of  the  debt  and  advertisement  of  the  sale, 
is  entitled  to  his  commissions  and  reasonable  counsel  fees  i>aid  by 
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him  in  the  execution  of  the  trust,  notwithstanding  the  tender,  by 
one  having  a  second  lien,  of  the  amount  of  the  debt  secured  by 
the  deed  and  though  the  sale,  by  reason  of  a  restraining  order, 
is  not  made. 

Clark,  J.,  dissents,  arguendo. 

Civil  action  for  an  accounting  as  to  the  amount  due 
the  defendant  Hendrickson  under  a  deed  of  trust  executed 
by  Cannon  and  wife  to  the  defendant  McCape,  and  for  an 
injunction  restraining  the  trustee  from  selling  the  property 
conveyed  by  the  deed  of  trust. 

A  restraining  order  was  issued  by  Judge  Shuford  on 
the  12th  January,  1894,  at  Asheville,  returnable  before  his 
Honor  J.  D.  Mclver  (Judge  riding  the  Twelfth  District)  at 
Chambers  in  Carthage,  X.  C,  on  the  5th  February,  1894. 
Judgment  was  rendered  dissolving  the  restraining  order 
and  against  plaintiffs  for  costs,  and  plaintiffs  appealed. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
MacRae. 

Mr.  Charles  A.  MoorCy  for  plaintiffs  (appellants). 
Mr,  W.  W.  Jones,  for  defendants. 

MacRae,  J. :  It  was  alleged  in  the  plaintiffs'  complaint 
that  the  amount  paid  into  court  and  accepted  by  the  defend- 
^,nt  Mrs.  Hendrickson  was  by  mutual  mistake  a  greater 
sum  than  was  really  due,  but  the  affidavit  of  {)laintiff 
Cannon  states  that  the  amount  so  tendered  *'is  the  total 
amount,  principal,  interest  and  costs,  including  taxes,  insur- 
ance and  all  other  proper  and  legitimate  charges  against 
the  affiant  because  of  said  note  and  deed  of  trust.*'  On 
the  part  of  the  defendants  it  is  alleged  that  the  trustee  is 
entitled  to  his  commissions,  five  per  cent.,  and  to  thirty 
dollars,  a  fee  paid  to  an  attorney  whom  he  found  it  neces- 
sary to  consult  in  the  management  of  his  trust. 
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On  the  argument  it  was  admitted  tliat  the  only  question 
for  this  Court  was  wliether  the  trustee  is  entitled  to  com- 
missions, the  sale  never  having  been  made  by  him  under 
the  provisions  of  the  deed  of  trust,  and  to  the  amount 
paid  to  his  attorney.  That  in  tliis  State  trustees  are  enti- 
tled to  reasonable  compensation,  even  though  there  is  no 
express  provision  to  that  effect  in  tlie  deed,  is  so  long  set- 
tled that  it  will  hardlv  be  necessarv  to  cite  authorities.  We 
refer,  however,  to  the  leading  case  on  the  subject,  which 
renders  it  entirely  useless  to  seek  support  in  the  utterances 
of  other  Courts  than  our  own,  for  this  and  the  other  princi- 
ple that  when  this  compensation  is  fixed  by  the  parties  "it 
will  be  subject  to  the  revision  of  the  Court  and  will  be 
reduced  to  what  is  fair,  or  altogether  denied  if  the  stipula- 
tion for  it  has  been  coerced  by  the  creditor  as  the  price  of 
indulgence,  or  as  a  cover  to  illegal  interest,  or  the  conduct 
of  the  trustee  has  been  inala  fdc  and  injurious  to  the  cestui 
que  irjisty     Boyd  v.  Ilmvkins,  2  Dev.  Eq.,  e329. 

It  is  explained  in  the  opinion  of  Chief  Justice  Ruffin 
in  the  above  cited  case  that  in  England  the  rule  was  differ- 
ent, because  trustees,  who  were  quai^i  officers  of  the  law,  as 
executors,  etc.,  seldom  act  pei*sonally,  or  are  more  than 
nominal  owners  of  the  legal  title,  the  business  of  the  trust 
being  conducted  by  solicitors  and  law  agents,  by  whom  the 
compensation  is  derived.  In  this  State,  as  early  as  1799, 
an  act  was  passed  providing  compensation  for  executors, 
guardians  and  the  like,  and  the  courts  of  equity,  following 
the  law,  extended  this  provision  to  conventional  trustees, 
allowing  them  compensation  or  commissions  in  analogy  to 
the  allowance  to  public  or  qua^ni  public  officei's  by  virtue  of 
the  statute.  Sheirill  v.  Shufard,  6  Ired.  Eq.,  228;  Ingram 
V.  Kirlq)atrick,  8  Ired.  Eq.,  62.  In  the  case  before  us  a 
commission  of  five  per  cent,  is  allowed  tlie  trustee  by  the 
deed.     It  is  not  clearly  stated  upon  what  sum  this  percent. 
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is  to  be  paid,  but  a  fair  interpretation  can  give  it  no  other 
meaning  than  upon  the  amount  realized  from  the  sale  by 
him.  After  providing  for  the  sale  and  conveyance  of  title 
to  the  purchaser  the  language  of  the  instrument  is  as  fol- 
lows: "And  apply  the  proceeds  of  said  land  to  the  dis- 
charge of  said  debt  and  interest  on  the  same,  and  to  the 
I)ayment  of  the  expenses  of  this  trust,  including  five  per  cent, 
comynissions  to  the  trustee,"  etc.  This  we  hold  constitutes 
an  express  charge  upon  the  land  conveyed  as  security  for 
the  debt,  in  favor  of  the  expenses  and  commissions  also. 
Reasonable  counsel  fee.s  have  alwavs  been  allowed  to  trus- 
tees  when  the  advice  of  counsel  a[)pears,  as  in  this  case,  to 
have  been  necessary  to  enable  him  properly  to  execute  his 
trust.  These  exj)enses  and  commissions  being  secured  by 
the  terms  of  the  deed,  it  was  the  duty  of  the  trustee,  upon 
default  of  the  trustor,  to  advertise  and  sell  the  land,  collect 
the  purchase-money,  make  title  to  the  purchasers,  satisfy 
the  debt,  expenses  and  commissions,  and  pay  the  balance 
to  the  trustor.  This  dutv  was  not  unlike  that  of  a  Sheriff 
when  an  execution  has  been  i)laced  in  his  hands ;  it  is  beyond 
controvei*sv  that  in  such  case  when  the  Sheriff  levies  and 
advertises  for  sale,  but  in  consequence  of  the  payment  of 
tlie  debt  to  the  plaintiff  by  the  defendant  in  execution  does 
not  actuallv  sell,  he  is  nevertheless  entitled  to  liis  conmiis 
sions  on  the  whole  debt  under  the  Act  of  17<S4.  Matlock  v. 
Gray,  4  HaWks,  1.  And  where  an  injunction  was  granted 
to  restrain  the  collection  of  a  part  of  an  execution,  upon 
condition  that  the  plaintiff  would  i)ay  into  office  that  part 
which  was  admitted  to  be  due,  it  was  held  that  the  Sheriff 
was  entitled  to  his  commissions  upon  the  sum  paid  in. 
Dihbell  V.  Aycocl\  5  Jones'  Eq.,  399. 

The  trustee  having  advertised  the  land  for  sale  upon 
default,  the  plaintiff  Westall,  being  a  judgment  creditor  of 
the  other  plaintiff,   (t.   W.  C'annon,  tendered  the  amount 
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admitted  to  be  due  upon  the  trust  debt,  and,  as  we  under- 
stand the  controversy,  the  trustee  refused  to  receive  it  in 
full  satisfaction,  claiming  in  addition  thereto  $125  for  his 
commissions  on  sale  and  the  amount  paid  by  him  as  a  fee 
for  counsel.  It  will  be  seen  by  a  calculation  that  the  sum 
named  is  very  little  more  than  the  commissions  uf)on  the 
amount  paid  in.  His  Honor  Judge  Shuford  granted  the 
restraining  order  upon  the  payment  into  court*of  the  sum 
tendered  and  the  giving  of  a  bond  in  the  sum  of  $200  to 
cover  any  damage  by  reason  of  the  restraining  order. 
When  the  order  to  show  cause  was  returned  before  his 
Honor  Judge  Mclver,  it  appearing  to  him  that  the  only 
matter  in  dispute  was  the  question  of  commissions,  in  which 
was  included  the  counsel  fees,  he  dissolved  the  restraining 
order. 

Pursuing  the  analogy  in  the  rulings  of  the  Court  between 
the  rights  of  public  officers,  as  Sheriffs,  and  those  of  trus- 
tees for  sale  under  a  deed  to  secure  debts,  we  concur  in  the 
view  taken  by  his  Honor.  If  there  were  a  controversy 
involving  the  necessity  of  an  account  to  ascertain  the 
amount  due,  it  would  be  proper  to  continue  the  restraining 
order  until  such  accounts  could  be  taken,  but  this  is  entirely 
unnecessary,  as  the  defendant  trustee  claims  $125  to  cover 
both  commissions  and  attornev's  fees. 

Judgment  Affirmed. 

Clakk,  J.,  dissenting:  I  concur  with  the  Court  that  the 
fair  and  reasonable  construction  is  that  the  commission  is 
to  be  allowed  on  the  sum  **  realized  bv  the  sale/'  thouffh 
not  on  anv  amount  bevond  the  debt.  But  here  there  was 
no  sale,  and  hence  no  sum  on  which  commission  could  bo 
allowed.  When  property  was  levied  on  and  advertised  for 
sale  under  execution,  l)nt  payment  was  made  before  sale, 
the  Sheriff  was  allowed   no  commission  on  the  sjile.     Dan- 
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son  V.  Graffluiy  84  N.  C,  100.  It  took  a  statute  to  change 
this.  The  Code^  §8752.  But  there  has  been  no  statute  as 
yet  extending  this  rule  to  trustees  or  mortgagees  when  the 
debtor  pays  before  sale.  It  is  to  be  feared  that  such  prac- 
tice, if  adopted,  will  result  in  oppression  in  very  many 
instances. 


J.  J.  &  J.  E.  MADDOX  V.  A.  J.  ARP  et  al. 

Deed — Registration — Notice — Priority — *'  Connor's  Act^ 

Under  "Connor's  Act"  (ch.  147,  Acts  of  1885),  which  provides  that  no 
conveyance  of  land  or  contract  to  convey  shall  be  valid  as  against 
purchasers  for  value  but  from  tlie  registration  thereof,  actual  notice 
of  a  prior  unregistered  contract  to  convey  cannot,  in  the  absence 
of  fraud,  aftect  the  rights  of  a  subsequent  purchaser  for  value 
whose  deed  is  duly  registered. 

This  was  a  civil  action,  tried  before  Graves,  J.,  and  a 
jury,  at  July  Special  Terra,  1893,  of  Cherokee  Superior 
Court,  upon  the  pleadings,  issues,  exhibits  and  other  evi- 
dence offered  on  the  trial,  as  follows: 

The  plaintiffs  offered  and  read  in  evidence  note  and  mort- 
gage deed  for  two  town  lots,  Nos.  7  and  8,  described  in 
complaint,  made  to  J.  J.  &  J.  E.  Maddox  by  A.  J.  Arp 
and  wife,  dated  23d  August,  1890,  and  registered  on  same 
day;  also  a  deed  from  E.  M.  Kilpatrick  and  wife  to  H.  C. 
Culberson  and  M.  R.  Hyatt  on  26th  January,  1891,  for  lot 
No.  7,  which  deed  was  registered  28th  day  of  January, 
1891 ;  also  deed  from  H.  C.  Culberson  to  M.  R.  Hvatt  for 
his  interest  in  lot  No.  7,  dated  August  8,  1891,  registered 
October  9,  1891;  also  deed  from  M.  R.  Hyatt  to  Daniel 
Briscoe,  P.  J.  Briscoe,  S.  C.  Reney  and  R.  R.  Swepson  for 


586  IN  THE  SUPREME  COURT.  [114 


Maddox  r.  Arp. 


said  lot  No.  7,  dated  August  8,  1891,  registered  October 
9,  1891;  also  bond  for  title  for  said  lot  of  land  from  E. 
M.  Kilpatrick  to  A.  J.  Arp,  dated  23d  May,  1888,  and  the 
assignment  thereon  to  Culberson  and  Hyatt,  dated  2;M 
January,  1891,  which  bond  was  registered  22d  May,  1892. 

Plaintiffs  withdrew  allegations  of  fraud  and  disclaimed 
the  ten  per  cent,  attorney's  fees. 

There  was  parol  evidence  on  j)art  of  plaintiffs  tending 
strongly  to  show  that  defendants  had  actual  notice  of  plain- 
tiffs' mortgage  before  they  purchased. 

The  defendants  offered  and  read  in  evidence  deed  from 
M.  R.  Hyatt  to  Daniel  Briscoe,  P.  J.  Briscoe,  S.  C\  Reney 
and  R.  R.  Swepson  for  lot  No.  7,  dated  August  8,  1891, 
registered  October  9,  1891. 

Defendants  Briscoes,  Reney  and  Swepson  offered  evidence 
tending  to  prove  that  they  did  not  have  any  notice  of  plain- 
tiffs' mortgage  nor  of  the  bond  for  title,  and  that  they  paid 
the  sum  of  $425  for  lot  No.  7,  which  was  full  value  for 
same. 

It  was  further  in  evidence  that  Arj)  did  not  pay  any  of 
the  purchase-money  for  said  lot,  but  that  Culberson  aud 
Hyatt  paid  Kilpatrick  for  same,  which  was  $25,  with 
interest. 

It  was  in  evidence  that  Briscoes,  Rent^y  and  Swepson 
.  resided  in  Knoxville,  Tennessee. 

The  counsel  for  the  defendants  Briscoes,  Reney  and  Swej>- 
son  argued  to  the  jury  and  to  the  Court  and  insisted  that  the 
defendants  Briscoes,  Reney  and  Swepson  were  innocent 
purchasers  for  value  without  notice  of  plaintiffs'  claim; 
that  the  registration  of  tlie  mortgage  from  Arp  and  wife  to 
plaintiffs  was  not  notice  to  these  defendants  unless  they  had 
actual  notice  of  the  same  or  of  the  said  bond  of  Kilpatrick 
to  Arp,  there  being  no  title  in  Arp  or  registration  of  the 
same  for  said  lot  of  land;  that  if  the  sai<l  bond  had  ever 
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been  held  by  said  Arp  and  assigned  by  him  to  Culberson 
and  Hyatt,  the  same  not  having  been  put  to  registration, 
the  same  would  not  be  notice  to  Briscoes,  Reney  and 
Swepson  for  want  of  record  title  in  Arp;  that  the  registra- 
tion of  said  mortgage  to  plaintiffs  would  not  be  such  notice 
to  said  defendants  as  would  prevent  them  from  taking  the 
land  as  innocent  purchasers  unless  they  were  fixed  with 
actual  notice  of  the  bond  and  mortgage  at  the  time  of  their 
said  purchase,  there  being  no  title  in  the  said  Arp. 

The  Court  charged  the  jury  that  if  the  defendant  Arp 
executed  a  mortgage  to  plaintiffs  and  that  mortgage  was 
duly  registered,  then  the  public  registration  became  notice 
to  all  persons,  whether  they  be  residents  of  this  State  or  of 
another  State,  so  if  Briscoes,  Reney  and  Swepson  became 
purchasers  after  the  registration  of  the  mortgage  they  took 
with  notice  of  plaintiffs*  claim;  if  Kilpatrick  had  executed 
a  bond  for  title  whereby  he  agreed  to  make  title  to  Arp, 
Arp  thereby  acquired  an  equitable  right  to  have  the  land 
described  in  the  bond  conveyed  to  him  on  the  payment  of 
the  purchase-money,  and  such  right  may  be  conveyed  to 
another,  and  if  Arp  did  make  the  mortgage  to  plaintiffs 
they  became  entitled  to  all  the  eciuitable  right  Arp  had, 
and  if  after  the  mortgage  to  plaintiffs  Arp  conveyed  this 
equitable  right  to  another,  that  would  not  convey  the  ecjuita- 
ble  right  from  the  plaintiffs,  and  if  such  other  got  the  legal 
title  from  Kilpatrick  he  held  it  subject  to  the  equity  of  tlie 
plaintiffs;  and  if  he  conveyed  it  to  Culberson  and  Hyatt 
they  took  it  subject  to  the  equitable  right  of  plaintiffs,  and 
if  the  legal  title  was  conveyed  to  Briscoes,  Reny  and  Swep- 
son, if  they  took  it  with  notice,  they  held  the  legal  title 
.sul)ject  to  the  rights  of  the  plaintiffs  tcrhave  the  land  con- 
veyed to  them  ui>on  their  payment  of  the  purchase-money 
and  interest  to  Briscoe  &  Co. 
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The  defendants  Briscoes,  Reney  and  Swepson  excepted  to 
the  errors  in  the  charge  of  the  Court. 

The  jury  found  all  issues  in  favor  of  plaintiffs. 

Motion  by  defendants  Briscoes,  Reney  and  Swepson  for 
new  trial  of  the  action  for  the  errors  committed  bv  the 
Court  in  his  instructions  to  the  jury,  as  set  out  in  the  case 
on  appeal ;  motion  denied ;  judgment  by  the  ('ourt  accord- 
ingly, and  said  defendants  appealed. 

M)\  E.  B.  Norvell,  for  plaintiffs. 

Messrs.  J.  W.  &  R.  L.  Cooper,  for  defendants  (a])pellants). 

Shepherd,  C.  J.:  It  is  provided  by  ch.  147,  Acts  1885, 
that  **  Xo  conveyance  of  land  nor  contract  to  convey,  or 
lease  of  land  for  more  than  three  years,  shall  be  valid  to 
pass  any  property  as  against  creditors  or  purchasers  for  a 
valuable  consideration  from  the  donor,  bargainor  or  lessor 
but  from  the  registration  thereof  within  the  county  where 
the  land  lieth.'*  The  present  case  not  being  within  the 
{)roviso  of  the  act,  actual  notice  of  a  prior  unregistereil 
contract  to  convey  cannot,  in  the  absence  of  fraud,  affect 
the  rights  of  a  subsequent  purchaser  for  value  whose  deed 
is  duly  registered  according  to  law.  The  allegations  of 
fraud  having  been  withdrawn,  the  only  question  to  be  deter- 
mined is  whether  there  was  anything  on  the  books  of  regis- 
tration which  could  affect  the  defendants  Briscoes,  Renev 
and  8we{)son  with  notice  of  the  claim  of  the  plaintiffs. 
The  plaintiffs  took  a  mortgage  from  Arp  and  Arp  hail 
nothing  but  an  unregistered  contract  to  convey  from  Kil- 
patrick.  The  said  defendants  purchased  from  Hyatt,  who 
had  a  clear  registered  chain  of  title  from  Kilpatrick,  and 
all  that  they  had  to  do  was  to  follow  '^uj)  the  stream  of 
title'' as  it  appeared  of  record;  and  if  it  was  unbroken 
and  thev  foun<l  no  reijistration  of  a  contract  of  sale  from 
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any  of  tlie  holders  of  the  U^gal  title  they  could  not  be  com- 
pelled to  look  over  the  whole  records  for  the  mortgage  from 
Arp  to  the  plaintiffs,  when  the  records  would  not  have  dis- 
closed anj^  connection  of  Arp  with  the  line  of  title. 
There  is  error.  Reversed. 


X.  H.  RICE  V.  W.  H.  (U'THKIE. 

Record  on  Appeal — Dismissal. 

1.  AVhere  a  motion  was  made  to  set  aside  a  decree  of  sale  and,  adversely, 

a  motion  to  confirm  the  rejwrt  of  sale  and  for  final  judgment  was 
made,  the  latter  was  allowed  and  the  former  continued,  but  no 
api)eal  was  taken  from  the  final  decree,  the  Judge  at  the  next 
term  properly  held  it  to  be  unnecessary  to  consider  the  motion  to 
set  aside  the  former  decree. 

2.  Where  the  record  in  this  Court  consists  only  of  the  case  on  appeal, 

without  the  summons  or  pleadings,  and  no  excuse  is  off*ered  for  the 
defective  record,  nor  application  for  a  certiorari,  nor  that  the  case 
be  remanded,  the  appeal  will  be  dismissed. 

Motion  in  the  cause  to  set  aside  judgment,  etc.,  in  Madi- 
i?oN  Superior  Court,  heard  before  Armfield,  J.,  at  Chambers 
in  Asheville,  August  16,  1892. 

The  facts  appear  in  the  opinion  of  Associate  Justice 
Clark. 

3Ii\  J.  M.  Gudger,  for  defendant. 
No  counsel  contra. 

Clark,  J. :  In  this  cause  an  interlocutorv  order  of  sale 
was  made  at  Fall  Term,  1891.  At  Fall  Term,  1892,  the 
report  of  sale  came  in.  A  motion  to  set  aside  the  decree  of 
sale  was  made  and  a  motion  to  confirm  the  report  and  for 
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final  judgment.  The  Court  confirmed  the  report  and  reu- 
dere^l  final  judgment,  hut  continued  the  motion  to  set  aside 
the  former  decree.  This  was  anomalous.  But  as  there 
was  no  appeal  from  the  final  decree  it  was  properly  held 
by  the  Judge  at  the  next  term  that  it  would  be  a  vain  tiling 
to  consider  the  motion  to  set  aside  the  first  judgment.  We 
say  this  much,  treating  the  statement  of  the  case  as  a  record, 
but  in  fact  there  is  no  record  proper  before  us.  There  is 
nothing  before  us  except  the  case  on  appeal.  There  is 
neither  summons  nor  pleadings.  Though  a  defective  tran- 
script, especially  when  there  is  no  laches,  will  be  helped 
out  by  a  certiorari^  or  the  case  may  be  reinanded  (Clark^s 
Code,  2d  Ed.,  p.  575),  yet  in  a  case  like  this,  where  the  case 
on  appeal  was  the  sole  transcript,  the  appeal  was  dismissal. 
Sneedejiv.  Hams,  107  N.  C,  311.  Besides,  in  the  present 
case  no  excuse  is  offered  for  the  defective  record,  nor  appli- 
cation for  cei'tiorari,  nor  that  the  case  be  remanded. 

Appeal  Dismissed. 


WILLIAM  MONROE  v.  8.  D.  TREXHOLM. 

Tintst  Deed — Trustee — (Jestai  Que  Trust — Power  of  Alienation. 

(For  syllabus  see  same  case  reported  in  112  N.  C,  p.  634). 

Petition  of  plaintiff*  to  rehear  the  case  decided  at  Spring 
Term,  1893,  and  reported  in  112  N.  C,  at  page  634. 

Messrs.  F.  A.  Sondley  and  \V.  W.  Jones,  for  petitioner. 
Messi^s.  Bushee  &  Busbee,  contra. 
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Per  Curiam  :  We  have  given  to  the  argument  of  the 
counsel  for  the  petitioner  the  careful  consideration  which 
its  ability  and  learning  so  richly  merit.  We  are  of  the 
opinion  that  he  has  established  the  proposition  that,  where 
property  is  limited  in  trust  for  a  married  woman  for  the 
sole  purpose  of  preserving  it  from  the  marital  rights  and 
influence  of  the  husband,  the  restrictions  upon  alienation 
become  inoperative  when  the  coverture  ceases,  but  in  view 
of  the  peculiar  phraseology  of  this  deed  our  conclusion  is 
that  the  principle  mentioned  does  not  apply  to  this  case. 

Petition  Dismissed. 


DURHAM  FERTILIZER  COMPANY  v.  W.  P.  BLACK  et  al. 

Practice — Case  on  Appeal — Dismisml — Error  in  Record — 
Judgment  by  Default  at  Return  Term — Answer  of  One  of 
Several  Defendants. 

1.  Where  there  is  no  case  on  appeal  the  judgment  will  be  affirmed  unless 

error  appear  on  the  face  of  the  record. 

2.  Where  the  record  showed  a  complaint  stating  a  cause  of  action  against 

all  of  the  defendants,  an  answer  purporting  to  be  the  answer  of 
all  the  defendants  and  setting  up  a  common  defence,  and  a  judg- 
ment at  the  return  term  reciting  service  of  summons  on  the 
defendants  and  rendered  against  two  of  the  defendants  for  failure 
to  answer:  Held,  there  was  error  on  the  face  of  the  record. 

Appeal  from  a  judgment  rendered  by  Armfield,  J.,  in 
favor  of  the  plaintiff  again.st  the  defendants  Eller  and 
Roberts,  in  default  of  answer,  at  December  Term,  1893,  of 
BrxcoMBK  Superior  Court. 

The  action  was  upon  a  promissory  note  signed  by  all  of 
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the  defendants,  and  was  brought  to  December  Term,  1893, 
summons  having  been  served  on  all  the  defendants.  The 
defendant  Black  filed  an  answer  purporting  to  be  the 
answer  of  all  the  defendants,  and  the  case  was  continued 
as  to  him.  The  defendants  Eller  and  Roberts  appealed. 
No  case  on  ap[)eal  accompanied  the  record. 

Mr.  James  H,  Merrivion,  for  plaintiff. 

Mr.  W.  W.  Jones,  for  defendants  (appellants). 

MacRae,  J. :  The  plaintiff  in  this  Court  moves  to  affirm 
the  judgment  below  because  there  is  no  "case"  on  appeal 
and  no  assignment  of  error,  and  it  is  entitled  to  this  judg- 
ment if  no  errors  appear  on  the  face  of  the  record.  Clark^s 
Code,  p.  582,  where  many  cases  afe  cited. 

On  examination  of  the  record  we  find  a  complaint  duly 
verified  and  entitled  of  December  Term,  1893,  stating  a 
cause  of  action  against  all  of  the  defendants;  a  judgment 
final  against  defendants  Eller  and  Roberts ;  an  answer  pur- 
j)orting  to  be  the  answer  of  the  defendants^  which  answer 
sets  up  a  valid  defence,  if  proven,  for  all  of  the  defendants, 
to-wit,  a  total  failure  of  consideration  for  the  note  sued  upoi), 
and  further,  a  "second  defence  bv  wav  of  counter-claim," 
in  which  the  defendant  Black  alleges  damage  to  him  by 
reason  of  a  false  warranty  by  plaintifi*.  There  is  also  upon 
the  record  a  notice  of  appeal  by  defendants  Eller  and 
Roberts  in  due  form,  indorsed  "service  accepted''  by  plain- 
tiff's attorney.  The  record  also  contains  copies  of  entries 
upon  the  minute  docket:  "Thirty  days  to  file  answer  as  to 
W.  E.  Weaver.  Judgment  stricken  out  as  to  Black.''  And 
entries  upon  the  judgment  docket  of  the  judgment  again^^t 
Eller  and  Roberts  and  appeal  by  them.  All  of  the  entries 
appear  to  have  been  made  at  said  December  Term.  1893,  of 
Buncombe  Superior  Court. 
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A  judgment  of  the  Court  is  presumed  to  be  correct. 
Error  must  be  shown  or  the  judgment  will  be  affirmed. 
But  "in  every  case  the  Court  may  render  such  sentence, 
judgment  and  decree  as  on  inspection  of  the  whole  record 
it  shall  appear  to  them  ought  in  law  to  be  rendered  thereon." 
TJie  Code,  §957.  The  record  shows  an  answer  purporting  to 
be  the  answer  of  the  defendants  and  duly  verified  by  one  of 
them  and  entitled  of  the  return  term — the  same  term  at 
which  judgment  was  rendered.  By  section  207  of  The  ('ode 
the  defendant  has  a  right  to  answer  at  said  return  term  of 
the  summons. 

The  whole  record  is  [)resumed  to  be  true;  here  is  a  judg- 
ment reciting  due  service  on  these  defendants  and  a  failure 
to  answer  by  the  appellants,  and  here  is  an  answer  |)urport- 
ing  to  be  that  of  the  defendants,  which  means  all  of  them, 
at  the  same  term. 

In  the  absence  of  any  statement  of  the  case  upon  the 
face  of  the  record  the  judgment  appears  to  be  irregular. 
It  may  be  that  his  Honor  held  that  this  answer  was  not  the 
answer  of  the  defendants  against  whom  he  rendered  judg- 
ment. Upon  its  face  it  appears  to  be  the  answer  of  all,  it 
is  signed  by  an  attorney  and  is  verified  by  one  of  the  de- 
fendants. It  seems  to  be  in  accordance  with  law.  Upon 
the  face  of  the  record  the  judgment  was  not  warranted  by 
law  and  must  therefore  be  reversed.  Reversed. 


;38 
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G.   R0SP:NTHAL,  Trustee,   v.   J.  D.    ROBERSOX,  Administrator  of 

W.  A.  Fanning. 

Ckise  on  Appeal — Time  for  Service — Practice — DisTnisml  of 
Appeal — Nonsuit — Error  in  Name  of  Party — Judgment^ 
how  corrected — Motion  in  the  Cause. 

1.  The  time  within  which  a  case  and  counter-cage  on  appeal  must  be 

served  being  prescribeil  by  statute,  the  Courts  cannot  prescribe  a 
different  method  by  extending  the  time,  but  this  can  only  be  done 
by  consent  of  the  parties  if  admitted  or  reduced  to  writing  or 
entered  on  the  minutes  or  docket. 

2.  The  time  for  service  of  a  case  on  appeal  must  be  computed  from  the 

day  of  the  actual  adjournment  of  the  Court,  and  not  from  the  last 
day  to  which  a  term  of  Court  could  be  extended. 

3.  Service  of  a  case  on  appeal  after  the  expiration  of  the  time  allowed 

for  the  same  is  a  nullity. 

4.  Although  the  absence  of  a  case  on  appeal  is  not  ground  for  a  motion 

to  dismiss,  the  judgment  will  be  affirmed  unless  errors  appear  on 
the  face  of  record  proper. 

5.  Where  the  appellant  is  a  plaintiff  who  has  submitted  to  a  nonsuit, 

there  can  be  no  error  iu  the  record  proper  which  could  avail  him. 

().  Where  no  judgment  was  entered  below  an  appeal  from  a  judgment  of 
nonsuit,  will  be  dismisssd. 

7.  Where  the  summons  in  an  action  was  served  upon  W.  A.  F.,  who  was 

named  in  the  summons,  the  fact  that  a  judgment  was  rendered 
against  "W.  H.  F."  does  not  necessarily  vitiate  it  or  render  it 
void;  but  it  may  be  corrected  by  motion  in  the  cause,  and  is 
expressly  allowed  at  any  time  by  section  273  of  The  Code,  and  need 
not  be  made  within  a  vear  after  notice  thereof 

» 

8.  An  action  brought  in  one  county  to  correct  a  judgment  rendered  in 

another  cannot  be  treated  as  a  motion  in  the  cause. 

Civil  action,  brought  in  the  Superior  Court  of  Hender- 
son County  to  correct  a  iu(3e:ment  rendered  in  Transylvania 
Superior  Court.  The  original  action  was  begun  in  Tran- 
sylvania by  the  is.suiug  of  a  summons  against  W.  A.  Fan- 
ning and  others,  which  was  served  upon  W.  A.  Fanning, 
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and  at  Spring  Term,  1890,  of  said  Court  judgment  was 
rendered  against  '*  W.  H.  Fanning."  W.  A.  Fanning,  being 
a  resident  of  Henderson  countv,  died  and  the  defendant 
Roberson  was  appointed  his  administrator,  against  whom 
this  action  was  instituted  at  Spring  Term,  1893,  of  Hender- 
son Superior  Court. 

The  defendant,  after  denying  in  his  answer  that  his  intes- 
tate's estate  was  in  anywise  liable  to  plaintiff,  for  a  further 
defence  said  that  he  had  no  notice  whatever  of  any  alleged 
judgment  against  his  intestate  in  favor  of  plaintiff  until  the 
bringing  of  this  action,  and  denied  that  there  was  any 
judgment  or  other  liability  in  favor  of  the  plaintiff  against 
the  defendant  or  his  intestate's  estate. 

ITpon  the  trial  before  Mclve)\  J.,  and  a  jury,  at  Fall 
Term,  1893,  of  Henderson  Superior  Court,  his  Honor,  after 
hearing  the  complaint  and  answer,  intimated  that  the  plain- 
tiff' could  not  recover,  and  in  deference  to  this  opinion  the 
plaintiff  took  a  nonsuit  and  appealed. 

Messrs.  Bmbee  &  Bmhec,  for  plaintiff  (appellant). 
Messrs,  \V,  A.  Smith  and  T.  J.  RickmaUy  for  defendant. 

Clark,  J. :  The  record  states:  "Plaintiff  allowed  twenty 
days  to  prepare  case  on  appeal,  and  defendant  twenty  days 
thereafter  to  accept  plaintiff's  stiitement  of  case  on 
appeal  or  prepare  his  statement,"  The  time  within  which 
a  case  and  counter-case  on  appeal  must  be  served  is  pre- 
scribed and  limited  by  statute.  Acts  1889,  ch.  161,  amend- 
ing The  CodCy  §550.  The  Courts  have  no  power  to  disre- 
gard the  statute  and  prescribe  a  different  period  by  extend- 
ing the  time.  State  v.  Pricey  110  N.  C.,  599.  The  parties, 
however,  can  consent  to  an  extension  of  time.  This,  if 
admitted  or  made  in  writing  or  entered  on  the  docket 
(which  latter  is  the  better  course),  will  be  recognized  as 
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valid  by  the  Court.     *S7a/e  v.  Price,  supra,  and  cases  there 
cited. 

We  take  it,  therefore,  that  in  the  present  ca.se  tlie  exten- 
sion of  time  was  in  fact  not  made  bv  the  Court,  but  was 
simply  an  agreement  of  the  parties  entered  on  the  minutes. 
The  time  allowed,  whether  In' statute  or  consent,  for  service 
of  the  case  on  appeal  is  to  be  counted  not  from  the  last  day 
of  the  two  weeks  during  which  the  term  of  the  Court  could 
liave  been  held,  but  fs  to  be  computed  from  the  day  of  the 
actual  adjournment  of  the  Court.  Tarrcntiiie  v.  Railroad. 
92  N.  C.,  (542;  Waller  v.  ScoH,  104  N.  C,  481.  The  day  of 
the  actual  adjournment  of  Court  does  not  appear  upon  the 
record.  Counting,  therefore,  from  tlie  last  day  upon  which 
the  term  could  have  been  held,  Saturday  of  the  second 
week,  which  was  December  10,  1893,  the  twenty  days  upon 
which,  by  consent,  service  could  have  been  made  expired 
December  .*50lh.  The  attempted  service  upon  January  4th 
was  a  nullity  and  must  be  disregarded,  Peebles  v.  Brasicelt, 
107  N.  C.,  (>8;  Cn))nmu(/s  v.  Hoffman,  113  N.  (\,  2(57.  The 
absence  of  cMse  on  appeal  is  not  ground  for  a  motion  to 
dismiss,  but  the  judgment  will  be  affirmed  if  there  are  no 
errors  upon  bhe  face  of  the  record  proper.  Cummwga  v.  Ifoff- 
viau,  s'Hpra ;  Lyman  v.  Jiamnrur,  113  X.  C.,  503.  As  the 
appellant  is  a  plaintiff  who  has  submitted  to  a  nonsuit  and 
appealed  there  can  be  no  errors  in  the  record  pro[)er  which 
could  avail  him.  I'pon  the  submis.sion  by  plaintiff  to  a 
nonsuit  judgment  should  have  been  entered  against  him 
for  costs.  This  was  not  done.  No  judgment  having  been 
entered  below,  the  apj)eal  must  be  dismis.sed.  Taylor  v. 
BodiCy  93  N.  C.,  41"),  and  other  cases  cited;  Clark's  Code. 
2d  Ed.,  .")r)9.  It  is  true  if  it  appeared  that  the  omission  of 
th(^  judgment  is  a  mere  inadvertence  and  the  appellant 
has  merits,  the  Court  would  remand  the  case  to  supply  the 
judgment  instead  of  dismissing  the  appeal.  Baum  v.  Shoot- 
inij  i'hib,  94  N.  C.,  217. 
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As  further  action  will  probably  be  taken  it  is  proper  to 
say  that  the  summons  having  been  served  upon  W.  A.  Fan- 
ning, named  in  the  summons,  the  fact  that  the  judgment 
was  entered  up  against  **  W.  H.  Fanning"  does  not  neces- 
sarily vitiate  and  render  it  void.  The  appellant  may  con- 
sider whether  he  should  not  take  proceedings  by  a  motion 
in  the  cause  to  correct  the  judgment.  See  cases  collected 
in  Clark's  Code,  2d  Ed.,  645-648.  •  The  correction  of  a  mis- 
take in  the  name  of  a  part}'^  after  judgment  is  expressly 
allowed  bv  21ic  ( bdc,  §273.  Such  amendment  mav  be  made 
at  anv  time  and  does  not  come  within  the  limitation  of 
"one  year  after  notice  thereof  prescribed  by  section  274. 

This  action,  having  been  brought  in  another  county,  can- 
not l)e  treated  as  a  motion  in  the  cause,  as  was  done  in  Jar- 
man  V.  Sau.nder.^,  64  N.  C,  367. 

Ai>peal  Dismissed. 


NATT  ATKINSON  v.  GKOlUiE  \\\  PACK. 

Meal  Estate  Broker — Contract,  breach  of — Meamire  of  Damages. 

1.  Where  a  real  estate  agent  negotiated  a  sale  of  land  for  a  j)ei*son  who 

agreed  with  him  in  writing  to  convey  it  to  the  purchaser  who  was 
to  pay  the  agent's  coniunssions  and  such  person  refused  to  convey 
it,  the  agent  may  recover  in  an  action  for  the  hreach  of  the  con- 
tract by  showing  that  the  intending  purchaser  was  able  and 
willing  to  carry  out  the  trade. 

2.  The  measure  of  damages  for  such  breach  of  contract  is  the  amount 

the  agent  would  have  received  as  commissions  from  the  purchaser 
if  the  bargain  had  been  complied  with  by  the  defendant. 

Civil  action,    tried    before    Arhipeld,    /.,    at   December 
Term,  1893,  of  BrxcoMBio  Superior  Court. 
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A  jury  trial  was  waived,  and  the  Court  found  the  follow- 
ing facts: 

"1.  That  the  plaintiffs,  at  the  several  times  hereinafter 
named,  were  and  are  still  real  estate  brokers,  engaged  in  the 
business  of  negotiating  sales  and  purchases  of  real  estate  in 
said  county  and  elsewhere,  and  these  facts  were  known  to 
the  defendant,  and  at  said  times  defendant  owned,  or  had 
the  power  to  sell,  the  tract  of  land  in  said  county  known 
as  the  Tennent  or  Antler  Hall  place. 

"2.  That  early  in  June,  1890,  one  Harding,  desiring  to 
become  the  purchaser  of  said  place,  caused  his  attorney  to 
ask  plaintiffs  whether  or  not  they  held  it  for  sale,  and  being 
told  that  they  did  not,  said  attorney  requested  them  to  make 
inquiry  of  the  defendant  if  the  place  was  for  sale,  and  if  so, 
at  what  price  it  could  be  purchased. 

'S3.  That  the  plaintiffs,  through  their  Natt  Atkinson,  in 
pursuance  of  said  request,  thereupon  inquired  of  defend- 
ant, who  was  then  in  New  York  City,  whether  he  desired  to 
sell  said  Tennant  place,  and  if  so,  the  price  at  which  he 
would  sell  the  same;  and  on  the  13th  dav  of  June,  1890, 
defendant,  in  answer  to  said  inquiries,  sent  a  telegram  in 
the  following  words: 

*'*T()  Capt.  Natt  Atkinson' : 

"* Place  not  for  sale,  but  twenty-five  thousand  would  be 
accepted  if  taken  at  once.  One  hundred  and  thirty-four 
acres.  G.  W.  Pack.' 

"Upon  receipt  of  this  dispatch,  the  plaintiffs  understand- 
ing therefrom  that  they  might  proceed  to  offer  said  place  to 
said  Harding  at  said  price  of  twenty-five  thousand  dollars, 
inquired  further  of  defendant  whether  he  would  pay  plain- 
tifis  commissions  out  of  the  said  twenty-five  thousand  dol- 
lars, to  which  in([uiry  defendant  replied  by  telegram  on  J 
said  l.*Uh  day  of  June,  1890,  as  follows:  I 
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"*To  Natt  Atkinson: 

"*  Offer  will  not  be  accepted  after  to-morrow.  Must  be 
free  of  commissions  from  me.  G.  W.  Pack.' 

**4.  That  thereupon  plaintiffs  informed  said  Harding  of 
the  terms  upon  which  the  place  in  question  could  be  pur- 
chased, and  that  he  would  have  to  pay  their  commissions; 
and  said  Harding  accepted  the  terms  and  agreed  to  pay  the 
commissions. 

**5.  That  on  the  next  day,  after  first  communicating  with 
said  Harding,  the  said  Natt  Atkinson  sent  to  the  defendant 
a  telegram  in  these  *vords : 

"'ToG.  W.  Pack, 

"  ^  Fifth  Avenue  Hotel,  New  York  Oity: 

**  *  Your  telegram  of  yesterday  only  received  this  morning. 

Your  offer  is  accepted.     We  have  sold  the  property  at  price 

given.     Send  letter  embodying  terms  of  sale.     Party  don't 

want  to  close  papers  before  first  of  July  unless  you  require 

it.     Wire  saying  this  is  all  right. 

Natt  Atkinson.' 

*' And  to  this  telegram  the  defendant,  on  the  14th  day  of 
June,  1890,  sent  the  following  in  reply,  to-wit: 

"'To  Natt  Atkinson: 

**  *  Your  offer,  twenty -five  thousand  dollars  net  for  Tennent 
property,  is  accepted.  Must  be  closed  in  ten  days.  Ten 
thousand  cash,  balance  to  suit  purchaser.  Interest  eight 
per  cent.     Will  write.  G.  W.  Pack.' 

"And  on  the  same  day  defendjint  wrote  the  plaintiffs  a 
letter,  as  follows: 
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**'Fii'TH  Avenue  Hotel, 
'**  Madison  Square,  New  York. 

'"My  Deaii  Sir: — Your  telegram  of  this  moruing  is 
received  and  I  have  just  wired  you:  -Your  offer,  twenty- 
five  thousand  dollars  net  for  Tennent  property,  is  accepted. 
Must  be  closed  in  ten  davs.  Ten  thousand  cash,  balance 
to  suit  purchaser.  Interest  eight  per  cent.  Will  write.' 
The  growing  crop  is,  of  course,  reserved,  and  Mr.  Miller,  the 
tenant  on  the  place,  holding  over  from  Mrs.  Tennent,  has 
the  right  to  remain  until  January  1st,  1891.  He  has  not 
the  right,  how^ever,  to  occupy  the  mansion,  but  only  the 
smaller  house  and  farm  buildings.  J  go  from  here  to 
Cleveland,  where  I  will  be  Monday  morning,  and  remain 
three  or  four  days.  I  go  thence  to  Asheville ;  as  I  expect  to 
be  there  before  the  exi)iration  of  the  ten  days,  please  write 
me  at  (Jleveland,  giving  me  the  name  and  residence  of 
l)urchaser,  and  I  will  have  a  deed  made  out  and  properly 
executed  and  bring  it  with  me  to  Asheville.  Please  write 
me  how  the  laws  of  North  Carolina  reijuire  the  deed  to  be 
execuled  when  done  in  another  State. 

'*'Very  truly  yours,  (J.  \V.  P.\ck. 

***ToC.\rT.  Natt  Atkinson\  Asheville,  N.  C.' 

"Upon  receipt  of  the  foregoing  letter  the  plaintiffs  fur- 
nished defendant  the  information  therein  asked  for,  and  on 
the  U)th  day  of  June,  1890,  defendant  wnred  plaintiffs  in 
the  words  and  figures  following: 

"\JrNE  19,  1890.     (Dated  (Ueveland,  O.,  19). 

"*T()  ('apt.  Natt  Atkinson: 

'** Cannot  conveniently  delay  closing  later  than  '24th. 
Will  have  deed  there.  G.  W.  Pack.' 
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**  6.  That  said  Harding  was  duly  notified  tliat  the  transac- 
tion must  be  closed  and  completed  not  later  than  the  said 
24th  day  of  June,  1890,  and  that  he  would  have  to  pay  for 
said  property  said  sum  of  twenty-five  thousand  dollars  and 
also  plaintiffs'  commissions,  and  said  Harding  accepted  the 
terms,  and  the  defendant  was*  informed  by  the  plaintiffs 
that  Harding  would  be  ready  to  pay  the  net  price  for  the 
aforesaid  property,  and  the  defendant  caused  a  deed  of  con- 
veyance to  said  Harding  to  said  property  to  be  prepared, 
signed  and  acknowledged,  and  he  brought  the  same  to 
Asheville  on  the  23d  day  of  June,  1890,  intending  to 
deliver  it  to  Harding  if  he  complies!  with  the  ternis  of  the 
offer  of  sale  aforesaid. 

*'  7.  That  said  Harding  was  ready  and  willing  to  pay  to 
the  defendant  the  full  net  sum  of  twentv-five  thousand  dol- 
lars,  and  also  pay  plaintiffs  their  commissions,  and  to  accept 
a  conveyance  of  said  Tennent  place  on  the  said  24th  day 
of  June,  1890;  and  the  said  Natt  Atkinson,  one  of  the 
plaintiffs,  called  on  the  defendant  on  the  said  day  at  his 
residence  in  Asheville  and  informed  him  of  the  readiness 
and  willingness  of  said  Harding  to  comply  with  defendant's 
terms  and  accept  said  deed,  but  defendant  declined  to  con- 
clude the  transaction  on  tlie  ground  that  the  time  in  which 
the  contract  was  to  be  closed  had  expired. 

**  8.  That  the  plaintiffs  made  the  inquiries  stated  and 
shown  in  the  complaint  between  the  plaintiffs  and  defend- 
ant at  the  instance  of  Harding's  attorney  for  the  purchase 
of  said  tract  of  land,  and  the  said  Harding  and  defendant 
were  never  brought  together  in  person  and  did  not  meet  for 
personal  negotiations. 

"9.  That  the  usual  commissions  cliarfted  bv  real  estate 
brokers  on  sales  or  purchases  of  real  estate,  where  no  rate 
is  fixed,  is  five  per  cent,  of  the  amount  of  the  purchase 
price;  and  in   this  case  the  said    Harding  agreed   to  pay 
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commissions,  without  agreement  as  to  the  rate,  on  condition 
that  the  transaction  was  consummated,  while  the  defendant 
stipulated  with  plaintiffs  that  he  was  not  to  pay  any  com- 


missions." 


Upon  the  foregoing  facts  as  found  and  stated  by  his 
Honor,  defendant  prays  Che  Court  to  hold,  as  matter  of  law 
applicable  to  such  facts : 

**  1.  That  plaintiffs*  having  procured  a  valid  contract 
from  the  defendant  ijnder  which  the  said  Harding  might 
have  compelled  a  conveyance  of  the  land  to  him,  the  trans- 
action was  so  far  consummated  as  to  entitle  the  plaintiffs 
to  demand  from  Harding  the  payment  of  their  commissions, 
and  the  plaintiffs  cannot  waive  their  right  as  against  Hard- 
ing and  compel  the  defendant  to  pay  commissions,  or  dam- 
ages in  lieu  thereof. 

**  2.  That  although  defendant  was  legally  bound  to  con- 
vey the  land  to  Harding,  and  there  was  a  breach  of  his  con- 
tract in  failing  to  convey  to  him,  plaintiffs  are  not  in  posi- 
tion to  complain,  and  they  cannot  maintain  their  action 
against  the  defendant  to  recover  damages  for,  or  growing 
out  of,  such  breach  of  said  contmct. 

**3.  That  upon  the  facts  found  the  plaintiffs  were  the 
agents  to  purchase,  and  not  of  the  defendaD'tr  to  sell,  the 
land  in  question,  and  the  plaintiffs  cannot  recover  of  the 
defendant  on  the  ground  of  agency  for  him. 

**  4.  That  as  the  facts  show  that  plaintiffs  were  actively 
engaged  in  conducting  the  negotiation  for  Harding  for  the 
purchase  of  the  land,  and  represented  him  in  the  matter, 
they  were  not  mere  middle-men  to  bring  the  parties 
together  and  as  such  entitled  to  recover  of  defendant  for 
alleged  services. 

**  ").  That  the  plaintiffs  are  not  entitled  to  recover  of  the 
defendant  upon  the  facts  in  the  case." 

The  Court  declined  to  hold  for  the  defendant  as  prayed, 
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and  refused  all  the  prayers  numbered  from  1  to  o,  inclusive, 
and  found,  as  conclusions  of  law,  that  plaintiffs  were  the 
agents  of  both  the  proposed  purchaser  and  the  defendant 
in  the  transaction  referred  to  in  the  foregoing  facts,  and 
that  the  plaintiffs  were  entitled  to  recover  damages  of  the 
defendant  upon  the  facts  of  this  case,  and  assessed  their 
damages  at  twelve  hundred  and  fifty  dollars,  and  allowed 
them  interest  on  said  sum  from  the  24th  day  of  June,  1890, 
and  rendered  judgment  for  plaintiffs  accordingly. 

To  his  Honor's  refusal  to  apply  the  law  to  the  facts  found 
by  him  as  prayed  for,  and  to  the  conclusions  of  law  found 
and  to  the  judgment  rendered,  the  defendant  excepted  and 
appealed  to  the  Supreme  Court.  It  was  agreed  that  if  the 
plaintiffs  were  entitled  to  recover  at  all  the  amount  of 
damages  assessed  was  correct. 

Mr.  James  H.  Merrimon,  for  plaintiffs. 

Mr.  M.  E.  Carter^  for  defendant  (appellant). 

MaoRae,  J. :  The  question  whether  the  plaintiffs  were 
the  agents  of  both  Harding  and  defendant,  or  of  Harding 
alone,  or  whether  they  were  middle-men  whose  part  was 
performed  when  the  proposed  seller  and  purchaser  were 
brought  together,  is  not  a  very  important,  nor,  indeed,  in 
in  this  case  a  necessarv  one.  The  authorities  cited  bv  the 
learned  counsel  for  the  defeudant  abundantlv  sustain  the 
plain  principle  that  one  cannot,  without  the  knowledge  and 
consent  of  both  parties,  act  as  agent  both  for  the  vendor 
and  purchaser,  because  the  interests  he  attempts  to  represent 
are  adverse  to  each  other.  If  lie  were  simply  a  middle-man 
whose  business  was  to  bring  parties  together  so  that  they 
might  make  their  own  bargain  there  would  be  no  valid 
reason  why  he  might  not  stipulate  for  commissions  from 
each  party. 
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Ill  this  ca«e  it  is  sure  that  the  phiintiffs  were  real  estate 
brokers  in  the  citv  of  Asheville,  and  it  will  at  once  be  under- 
stood  that  their  business  was  the  negotiating  of  sales  and 
purehas^is  of  real  estate  between  other  parties  upon  com- 
rnission.  In  the  course  of  their  business  the  plaintiffs 
negotiated  with  the  defendant  for  the  sale  of  the  property 
named  to  one  Harding  at  a  pri'^e  agreed  to  be  paid  on  a 
day  certain,  the  plaintiffs'  commissions  upon  said  sale  to  be 
paid  by  the  purchaser,  Harding. 

Every  detail  of  the  transaction  seems  to  have  been 
arranged  and  upon  the  day  set  for  the  completion  of  the 
sale  the  plaintiffs,  during  business  hours,  notified  the 
defendant  that  Harding  was  ready  and  willing  to  comply 
with  the  terms  of  sale;  whereupon,  without  giving  any 
valid  reason  therefor,  defendant  declined  to  fulfill  his  con- 
tract. 

This  action  is  brought  not  to  recover  commissiojis  out  of 
defendant,  for  it  was  expressly  stipulated  that  defendant 
was  to  receive  $25,000  net  for  the  land,  and  that  plaintiffs 
must  look  to  Harding  for  their  commissions.  But  the 
action  is  brought  to  recover  damages  for  the  non-perform- 
ance of  a  contract,  the  evidence  of  which  was  in  writing, 
made  with  plaintiffs  that  defendant  would  sell  the  said  land 
to  Harding  at  the  price  stated.  The  defendant  seems  to 
admit  that  there  was  a  breach  of  contract  on  his  part  with 
some  one,  but  he  contends  that  it  was  with  Harding  and 
that  the  latter  is  the  party  responsible  to  plaintiffs  for  their 
commissions.  But  there  were  plainly  two  contracts  made 
by  [daintiifs,  the  one  with  defendant,  the  effect  of  which 
was  that  jdaintiffs  would  provide  a  purchaser  of  the  land 
at  the  agreed  price,  commissions  to  be  paid  by  the  purchaser ; 
the  other  with  the  j>urchaser,  that  he  would  pay  the  plain- 
tiffs' commissions  upon  the  conclusion  of  the  siile. 

If  through   the  negotiation  of  plaintiffs  the  parties  had 
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beeu  brought  together  aud  had  concluded  the  trade  between 
them,  the  plaintiffs  would  have  been  entitled  to  their  com- 
missions from  Harding,  the  purchaser,  according  to  the 
terms  of  their  contract.  But  this  action  is  for  damages; 
the  gravamen  of  the  charge  is  that  defendant  committed 
the  wrong  and  injury  upon  plaintiffs  by  a  refusal,  without 
cause,  to  comply  with  his  contract  vnth  plaintiffs  to  sell  the 
land  to  plaintiffs'  principal,  with  the  distinct  understanding 
that  plaintiffs  were  to  be  compensated  by  the  purchaser. 
The  natural  effect  and  consecjuence  of  this  refusal  by  de- 
fendant was  the  loss  by  plaintiffs  of  their  commissions,  and, 
in  arriving  at  the  measure  of  damages,  his  Honor  (trying 
the  case  by  consent  without  a  jury)  considered  the  amount 
of  commissions  agreed  upon. 

The  case  of  Cavender  v.  Waddingham,  2  Mo.,  551,  is  very 
much  like  our  own.  There  the  plaintiffs  were  employed  by 
defendant  to  purchase  for  him  a  certain  lot  of  laiid,  but  the 
plaintiffs'  commissions  were  to  be  paid  by  the  vendors; 
plaintiffs  made  the  negotiation,  procured  the  deed  to  be 
made  to  defendant  according  to  the  contract  and  tendered 
the  same,  demanding  the  purchase-money  for  the  vendors; 
defendant  refused  to  comply  with  his  contract,  and  plaintiffs 
sued  him  to  recover  damages  for  the  loss  of  their  commis- 
sions by  reason  of  the  refusal  by  defendant  to  comply  with 
the  contract.  It  was  held  that  plaintiffs  had  shown  good 
cause  of  action  against  defendant. 

There  having  been,  then,  a  contract  between  plaintiff's  and 
defendant,  and  defendant  having  refused  to  perform  his 
part  of  it  w-ithout  fault  of  plaintiffs,  they  are  entitled  to 
recover  as  damages  such  sum  as  will  compensate  them  for 
the  loss  sustained  by  the  breach  of  contract  b}''  defendant. 
The  measure  of  this  damage  is  easily  ascertained — the 
amount  of  commissions  which  plaintiffs  would  have  been 
entitled  to  receive  from  th(»  purchaser  if  the  contract  had 
been  carried  out.  No  Error. 
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JAMES  PAINE  et  al.  v.  M.  M.  CURETON  et  al. 
Practice — Appeal — Dismmal — Motion  to  Re-instate, 

1 .  Where  an  appeal  was  dismissed  because  not  docketed  before  the  perusal 

of  the  district  to  which  it  belongs,  as  provided  in  Rule  17,  and 
appellant  moved  to  re-instate  on  the  allegation  that  he  had  directed 
the  Clerk  to  send  up  the  transcript  and  paid  the  fees  therefor  in 
advance,  the  motion  will  be  denied,  for,  although  such  allegation 
would  have  been  a  sufficient  answer  to  the  motion  to  dismiss  if 
affidavit  had  been  filed  to  such  effect  and  a  certiorari  applied  for, 
yet  it  was  laches  not  to  interpose  such  affidavit  and  show  excuse 
for  the  failure. 

2.  Practice  in  regard  to  docketing  ap))eal8  discussed  by  Clark,  J, 

In  this  case  an  appeal  by  defendants  was  dismissed  on 
motion  of  plaintiffs  and  defendants  moved  to  re-instate  upon 
the  grounds  mentioned  in  the  opinion  of  the  Court. 

Messrs.  Justice  &  Justica,  for  plaintiffs. 
Mr,  F.  I.  Osborne,  for  petitioners. 

Clark,  J.:  This  appeal,  not  having  been  docketed  before 
the  close  of  the  call  of  causes  of  the  district  to  which  it 
belongs,  was  dismissed  upon  certificate  filed  as  provided  in 
Rule  17.  At  the  same  Term  the  appellant  moved  to  re-in- 
state on  the  allegation  that  he  had  directed  the  Clerk  to 
send  up  the  transcript  and  had  paid  the  fees  therefor  in 
advance,  and  that  there  was  no  laches  on  his  part.  This 
.would  have  been  a  sufKcient  answer  to  the  motion  by  appel- 
lee to  dismiss,  if  the  appellant  had  then  filed  affidavit  to 
that  effect  and  asked  for  a  certiorari.  It  was  laches  not  to 
do  this,  and  appellant  offers  no  excuse  therefor.  An  appel- 
lant cannot  simply  take  an  appeal  and  pay  the  Clerk's  fees 
for    transcript   and    thereafter    leave    the  appeal  to    take 
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care  of  itself  like  a  log  floating  down  a  river  or  corn  put  in 
the  hopper  of  a  mill.  The  appeal  requires  attention.  The 
rule  is  that  the  appeal  must  be  docketed  at  the  first  Term  of 
this  Court  held  after  the  trial  below,  before  the  perusiil  of 
the  district  to  which  it  belongs.  If  this  is  not  done  the 
appellee  has  the  right  to  docket  certificate  and  dismiss  under 
Rule  17.  This  the  appellee  did.  There  are  two  exceptions 
to  this  rule:  First,  when  counsel  having  disagreed  on  the 
case,  the  Judge  fails  to  settle  the  case  on  appeal  in  time 
without  default  on  the  part  of  the  appellant;  in  that  case 
the  appellant  must  docket  the  transcript  of  the  record 
proper  and  when  the  district  is  reached  ask  for  a  certioraH 
for  the  case  on  appeal.  State  v.  Ft^eetnan,  at  this  Term,  and 
cases  cited.  Second,  if  no  part  of  the  record  at  all  is  sent 
up  and  it  appears  that  the  appellant  has  paid  the  Clerk's 
fees  and  directed  the  transcript  sent  up,  and  there  is  other- 
wise no  default  on  the  part  of  the  appellant,  he  is  entitled 
to  a  certiorari  if  asked  for  during  the  call  of  the  district. 
This  the  appellant  did  not  do,  and  shows  no  excuse  for  his 
failure  to  do  so.  It  is  true  that  if  appellee  does  not  on  the 
call  of  the  district  move  to  docket  and  dismiss  the  appel- 
lant may  afterwards,  during  such  first  Term  of  this  Court 
after  the  trial  below  (but  not  later),  docket  the  appeal. 
Tripleti  v.  Foster,  113  N.  C,  389.  The  rules  of  practice  as 
to  appeals  arc  summarized  in  Porter  v.  Railroad,  106 
N.  C,  478. 

We  may  say  in  passing  that  the  petitioner  shows  no  mer- 
its in  the  case  itself.  The  action  was  begun  by  a  landlord 
against  his  tenant  for  summary  ejectment.  The  defendant 
admitted  the  tenancy,  but  pleaded  that  she  was  the  true 
owner  and  bv  mistake  was  unaware  of  the  fact  at  the  time 
of  entering  upon  the  premises  under  the  lease,  and  attempted 
to  oust  the  jurisdiction  of  the  Justice  of  the  Peace  on  the 
ground  that  title  to  land  came  in  controversy.     This  was 
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properly  held  against  her.  Fonier  v.  Pei\ry,  11  N.  C,  lOO; 
Parker  v.  Allen.  84  N.  (;.,  4(36;  Hahn  v.  Guilford,  87  N.  C. 
172;  i)u7in  v.  Baghy,  88  N.  C,  91.  This  was  the  only 
point  raised  below.  Motion  to  Re-instate  Denied. 


N.  A.  PENLAND  et  al.  v.  J.  R.  CRAPO  et  al. 
Pledge —  Collatera  I — Rescission . 

Wliere,  in  order  to  induce  plaintiff*  to  postpone  the  sale  of  hij*  land 
under  deed  of  trust,  C.  |)romised  to  pay  $2S0  on  another  debt 
which  C.  owed  him  and  the  sale  was  stopped,  and  plaintiff"  went 
with  (•.  and  W.  to  a  bank  where  W.  pjave  the  banker  at  plaintiff" *s 
request  a  certified  check  to  be  held  as  collateral  security  for  the 
$280:  Held^  that  plaintiff*  was  entitled  to  have  the  check  con- 
demned to  the  payment  of  the  $280,  and  that  W.  could  not  demand 
that  plaintiff*  release  certain  lots  from  the  o|)eration  of  the  deed 
of  trust  as  had  been  agreed  upon  between  ('.  and  W. 

(•iviL  ACTION,  tried  at  August  Term,  1893,  of  Buncombk 
Superior  ("ourt,  before  Armjield^  J.,  and  a  jury,  the  purpose 
of  the  action  being  to  subject  collateral  secuiity  to  be  con- 
demned for  the  j)ayment  of  a  debt. 

Tlie  plaintiff  introduced  a  deed  of  trust  from  J.  U,  Crapo 
and  Wilham  EUiott  Gonzalles  and  wife,  dated  10th  of  Fel)- 
ruary,  1891,  to  Duff  Merrick,  trustee,  made  to  secure  to  the 
phiintiff  two   notes,  one  for  $2,000  and   one  for  $10,000. 

N.  A.  Penhiud,  the  plaintiff,  testified  that  there  had  beiMi 
default  in  ])ayments  recjuirlHl  to  be  made  by  the  deed  of 
trust,  and  that  he  liad  had  the  land  described  in  the  det*<l 
of  trust  dulv  advertised  bv  Duff  Merrick,  trustee,  for  sale 

on  the  day  of  ,  1891:  that  on  the  day  of  the 

pr()|)Osed  sale  the  defendant  Crapo  said  to  him  that  if  he 
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would  postpone  the  sale  for  thirty  days  he  would  pay  to 
him,  Pcnland,  $280,  a  sum  due  to  him  from  Crapo  on  other 
debts  not  secured  by  the  deed  of  trust.  He  agreed  with 
Crapo  that  if  he,  Crapo,  would  pay  him  these  other  debts 
he  would  postpone  the  sale  for  thirty  days;  that  the  sale  at 
this  time  was  being  cried  by  the  auctioneer,  who,  when  this 
proposition  was  made  by  Crapo,  stopped  crying*  the  sale 
until  Crapo  could  go  to  the  bank  to  get  the  money  and 
came  back  without  it,  saying  that  he  could  not  get  the 
money,  but  he  had  a  friend,  the  defendant  Willet,  who 
would  secure  the  $280  to  him,  Penland,  at  the  Battery 
Park  Bank;  that  he  then  went  to  the  Battery  Park  Bank, 
a  few  yards  away,  when  Crapo  and  Willet  came  into  the 
bank.  Willet  had  a  check  or  certificate  of  deposit  of  $1,000 
on  a  bank  at  Beaufort,  S.  C,  and  he  indorsed  it  and  handed 
it  at  his,  Penland's,  direction  to  Mr.  James  P.  Sawyer,  the 
president  of  the  Battery  Park  Bank,  who  was  to  hold  the 
same  for  the  security  of  the  $280  until  Willet  could  get 
$280  from  the  bank  in  Beaufort,  S.  C,  and  pay  it  into  the 
Battery  Park  Bank  for  him,  Penland,  which  he  was  to  do 
at  once.  He,  Penland,  did  then  postpone  the  sale  as  agreed ; 
that  after  this  the  defendant  Willet  asked  to  let  him,  Wil- 
let, take  up  the  certified  check  or  certificate  of  deposit  and 
let  him  put  the  $300  in  the  bank  to  be  held  in  the  place  of 
it,  and  he  refused,  but  that  afterwards  $300  was  left  in  the 
bank  to  be  held  in  same  wav  check  or  certificate  was  held; 
afterwards  Willet  .wanted  him  to  release  some  lots.  He 
refused  to  release  them  unless  he  would  pay  him,  Penland, 
^80  per  lot  as  required  by  the  deed  of  trust ;  Willet,  several 
days  afterwards,  said  he  was  .to  have  from  Crapo  several 
lots  for  the  $280;  that  he  knew  nothing  about  any  arrange- 
ment made  between  Crapo  and  Willet  about  the  $280 ;  that 
he  considered  the  transaction  as  one  securing  the  payment 
39 
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to  him  of  J280  for  postponing  the  sale,  or  he  would  not 
liave  postponed  it. 

Duff  Merrick  was  introduced  by  the  plaintiffs  and  testi- 
fied that  he  was  the  attorney  for  all  the  parties  in  drawing 
the  deed  of  trust ;  he  advertised  the  land  as  required  by 
the  deed  of  trustor  mortgage,  and  was  about  to  sell;  Crapo 
said  he  had  a  friend,  (.'aptain  Willet,  the  defendant,  who 
would  put  up  the  $280  to  pay  Penland  to  postpone  the  sale 
for  thirty  days;  the  auctioneer  was,  he  thinks,  crying  the 
sale,  and  Penland  and  Willet  came  back  and  said  they  had 
arranged  the  matter,  and  sale  was  stopped.  Since  this  suit 
was  brought  $300  was  paid  into  the  bank  in  place  of  the 
$1,000  certificate ;  the  defendant  Battery  Park  Bank  liad  the 
certificate  at  the  commencement  of  this  suit.  He  thinks 
he  drew  some  deeds  conveying  some  lots  to  Willet  on  the 
day  after  sale  was  postponed,  but  that  Penland  knew  noth- 
ing about  it. 

James  P.  Sawyer  was  introduced  as  a  witness  bv  the 
plaintiffs  and  testified :  "  He  is  president  of  the  Battery  Park 
Bank  and  was  such  at  the  time  of  the  transaction  spoken 
of  by  Mr.  Penland.  Willet  and  Crapo  came  to  the  bank 
and  said  Willet  wanted  to  pay  Penland  $280  and  Willet 
began  to  draw  a  check,  but  did  not  finish  it.  He  left  with 
the  bank  on  deposit  a  certificate  of  deposit  of  the  Bank  of 
Beaufort,  S.  C,  of  $1,000  and  indorsed  it,  to  be  held  by  the 
bank  as  security  to  Penland  for  $280.  In  a  few  days  after 
this  Willet  came  in  and  wanted  the  certificate  of  deposit, 
saying  the  matter  had  fallen  through.  He,  Sawyer,  informed 
him  that  he  could  not  give  up  the  certificate  unless  Pen- 
land  agreed  to  it.  Penland  refused  to  agree  to  it ;  after 
that  W.  W.  Jones,  Esq.,  attorney  for  Mr.  Willet,  depositeil 
$300  in  the  bank  in  the  place  of  the  certificate  to  him. 
This  was  done  after  the  suit  was  brought." 

The  defendant  J.  R.  Crapo  testified  as  follows:  "Willet 
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deposited  $280  in  the  Battery  Park  Bank  to  pay  Penland 
and  then  tore  up  tlie  check,  and  then  said  to  him,  Crapo,  in 
the  presence  of  Sawyer,  Penland  and  Rankin,  that  he  was 
drawing  the  check  to  pay  for  four  lots.  He  had  sold  to 
(xonzalles;  that  he,  Crapo,  had  told  Willet  he  could  buy 
four  lots  for  $280,  and  he  said  he  would  take  them  and*went 
down  to  the  hank  and  deposited  $280  to  pay  for  the  lots  ; 
that  he,  Crapo,  introduced  (lonzalles  to  Willet  the  day 
before;  he  knew  Willet  for  several  years,  but  had  no  busi- 
ness  dealings  with  him.  Penland  agreed  before  the  deposit 
was  made,  when  he  got  $280,  in  Moore  &  Merrick's  office. 
Merrick  was  there,  but  does  not  know  that  he  was  present, 
near  enough  to  hear  it ;  that  the  company,  Crapo  and  Gon- 
zalles,  owed  Sawyer  $loO,  for  which  Penland  was  bound, 
and  he,  Crapo,  owed  some  other  debts,  but  did  not  know 
how  much.  Penland  said  he  would  sell  by  the  trustee 
unless  he  got  $280  in  cash.  Gonzalles  had  offered  to  sell  all 
his  interest  to  Willet  and  Willet  agreed  to  buy  on  the  morn- 
ing before  the  sale.  Gonzalles  backed  out.  He  sold  out 
to  (ionzalles  that  day.  Gonzalles  agreed  to  sell  the  four 
lots.  He  asked  Penland  before  he  went  to  see  Willet  that 
he  would  release  the  lots  if  he  got  $280.  This  may  have 
been  on  the  streets." 

The  defendant  Willet  testified:  "He  did  not  know  Gon- 
zalles, but  had  seen  Crapo.  Crapo  came  to  him  on  the  day 
of  sale  by  trustee,  Merrick,  and  said  $280  was  wanted  to 
complete  the  trade  and  wanted  to  know  if  he,  Willet,  would 
buy  four  lots  for  $280,  and  he,  Willet,  agreed  to  pay  $280 
for  four  lots.  He  wrote  this  down  at  the  time.  Crapo  told 
him  they  would  be  released  by  Penland.  Crapo  came  back 
and  said  Gonzalles  refused  to"  sell  to  him,  but  they  wanted 
the  $280.  He  went  to  the  bank  to  make  his  check  to  be 
held  till  the  deeds  were  made  to  him  for  the  four  lots.  He 
started  to  write  the  che^ck  to  Merrick,  but  tore  it  up.     Pen- 
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land  then  came  in  and  said  he  wanted  to  know  where  his 
money  would  be.  He,  Willet,  told  him  there  in  the  bank. 
He,  Willet,  then  gave  a  certified  check  for  81,000  to  a  gen- 
tleman to  secure  the  $280,  Never  indorsed  by  him.  About 
one  week  afterwards  he  asked  Penland  for  his  deeds  and  he, 
Penland,  refused  to  make  them.  He  left  the  check  for  no 
other  purpose  than  to  pay  for  the  lots.  As  he  went  out  of 
the  bank  after  depositing  the  check  he  told  Penland  he  did 
not  want  to  stay  here  and  wanteil  his  deeds  and  that  Pen- 
lad  said  they  would  be  ready  to-morrow.  He  never  got  the 
deed.  Crapo  told  him,  to  induce  him  to  take  the  lots,  that 
there  would  be  a  profit  of  $385  on  the  four  lots." 

Plaintiffs  then  introduced  J.  E.  Rankin,  who  testified  as 
follows:  "I  am  cashier  of  the  Batterv  Park  Bank  and  was 
in  the  bank  at  the  time  the  check  was  deposited  by  Willet. 
The  substance  of  the  talk  between  the  parties  was  that  there 
was  a  sale  of  some  land  and  that  $280  was  needed  to  stop 
it,  and  Willet  was  to  become  T)avmaster  to  Penland  for  that 
amount.  Willet  deposited  a  certified  check  on  the  Bank  of 
Beaufort,  S.  (\,  for  $1,000  to  secure  the  $280  to  Penland.  I 
did  not  hear  all  that  was  said.  Did  not  hear  what  the  con- 
sideration of  Willet  was.  The  check  was  not  indorsed;  it 
was  not  to  be  collected." 

The  plaintiff  X.  A.  Penland,  being  recalled,  testified  :  "I 
did  not  tell  (jonzalles  or  Orapo  at  any  place  that  I  would 
release  the  four  lots  for  $280.  I  told  them  that  I  would 
release  the  four  lots  if  they  would  pay  me  $80  per  lot  as 
aijreed  in  deed  of  trust.  Don't  remember  anv  conversation 
with  Willet  about  deed.  Don't  remember  hearing  Willet 
say  in  the  bank  ilnything  about  the  $280  being'for  four 
lots." 

Mr.  Merrick,  being  recalled  by  plaintiffs,  testified:  *'l 
never  heard  Penlan<l  say  anything  about  the  release  of  four 
lots.  I  heard  Willet  say  something  about  $280  being  for 
four  lots  afterwards." 
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This  was  all  the  evidence  offered  in  the  case. 

The  Court,  upon  the  conclusion  of  the  introduction  of 
the  evidence,  being  of  opinion  in  favor  of  defendants  and 
having  so  expressed  its  opinion,  tlie  plaintiffs  submitted 
to  a  judgment  of  nonsuit  and  appealed. 

Mr.  Charles  A.  MoorCy  for  plaintiffs  (api>ellants). 
Mr.  ir.   ir.  Jones,  for  defendant. 

Per  Curiam  :  The  judgment  of  nonsuit  must  be  set  aside. 
Viewing  the  evidence  in  the  light  most  favorable  to  the 
plaintiff*,  as  we  are  retjuired  to  do  in  this  appeal,  we  find  in 
it  what  seems  to  us  amply  sufficient  to  sustain  his  demand 
that  the  check  or  certificate  of  deposit  placed  by  the  defend- 
ant Crapo  in  the  Battery  Park  Bank  at  plaintiff'^s  direction 
shall  be  condemned  to  the  payment  of  the  sum  which  that 
defendant  had  promised  to  j)ay  him,  as  he  alleges. 

Error. 


R.  T.  JONKS  V.  J,  M.  CRAKtMILPX 

(bntrad — Charge  on  Separate  Estate  of  Married  Woman — 
Consideraiion — Consent  of  Husband — Action  to  Enforce  Such 
Charge. 

1.  A  note  signed  by  husband  and  wife  containing  a  clause,  "and  the  said 

'  husband  hereby  consents  that  the  above  note  shall  be  a  charge  on 
the  separate  estate  of  his  said  wife  for  the^paynient  of  this  note,'* 
expressly  charges  the  separate  personal  estate  of  the  wife. 

2.  In  the  case  of  an  exprt»ss  charge  it  is  not  neces.sary  that  it  should 

appear  that  the  consideration  is  beneficial  to  the  wife  nor  that  the 
sejMirate  estate  should  be  siH?cifically  described. 
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3.  To  make  a  contract  of  husband  and  wife  an  express  charge  upon  her 

separate  personal  estate  it  is  unnecessary  that  the  assent  of  the 
husband  shall  be  signified  by  a  separate  clause,  his  execution  of 
the  paper  jointly  with  his  wife  being  a  sufficient  compliance  with 
the  law  in  this  respect. 

4.  It  is  necessary  in  an  action  to  enforce   an  executory  contract  of  a 

married  woman,  as  a  charge  u]X)n  her  separate  estate,  that  the 
complaint  should  describe  the  property  to  be  charged. 

5.  In  an  action  to  have  the  contract  of  a  married  woman  declared  a  charge 

upon  her  separate  estate  equity  will,  in  proper  cases,  lend  its  aid 
by  the  api)ointment  of  a  receiver  or  by  other  interlocutory  orders 
necessary  to  protect  the  rights  of  the  creditors. 

Civil  actiox,  lieard,  upon  demurror  to  the  complaint,  at 
Fall  Term,  1893,  of  Cherokee  Superior  Court,  before  Arm- 
field,  J. 

The  acition  sought  to  have  a  note  executed  by  the  defend- 
ants declared  a  charge  upon  the  separate  personal  estate 
of  the  fenie  defendant,  a  married  woman.  The  complaint 
alleged : 

•'M.  That  the  defendants  executed  to  C.  F.  PoWell  &  Co. 
their  promissory  note  on  or  about  the  20th  day  of  Decem- 
ber, 1889,  for  the  sum  of  $81.07  in  the  following  words  and 
figures,  to-wit : 

*** $81.07.  Six  months  afterdate  we,  J.  M.  Craigmilesand 
M.  S.  Craigmiles,  promise  to  pay  to  the  order  of  C.  F.  Pow- 
ell &  Co.  the  sum  of  eighty-one  (81)  dollars  and  seven  (7) 
cents  for  value  received,  and  the  said  J.  M.  Craigmiles,  hus- 
band of  the  said  M.  S.  Craigmiles,  hereby  consents  that  the 
above  note  shall  be  a  charge  on  the  separate  property  of  his 
said  wife  for  the  payment  of  this  note.  '  Witness  our  hands 
and  seals,  tliis  2()th  dav  of  December,  1889. 

** '(Signed)  J.  M.  CuAKiNfiLES,  [Seal.] 

''^M.  S.  Ckakjmiles,  [Seal.].' 
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"2.  That  the  said  note  was  executed  for  the  individual 
benefit  and  improvement  put  upon  the  individual  property 
of  the  said  M.  S.  Craigmiles,  who  is,  and  was  at  time  of 
contract,  the  wife  of  defendant  J.  M.  Craigmiles. 

**3.  That  the  said  M.  S.  Craigmiles  is  owner  in  her  indi- 
vidual capacity  of  property  subject  to  the  payment  of  this 
debt,  as  this  plaintiff  is  informed  and  believes. 

**4.  That  this  plaintiff'  is  owner  by  assignment  to  him 
for  value  of  the  note  sued  upon  in  this  action,  and  that.the 
same  is  now  due  to  this  plaintiff".'* 

Wherefore  plaintiff*  asks  the  judgment  of  the  Court: 

"1.  For  the  sum  of  the  said  debt  and  interest  and  costs 
of  the  action. 

"2.  That  the  same  be  adjudged  to  be  a  charge  on  the 
individual  personal  property  of  the  said  defendant  M.  S. 
Craigmiles,  wife  of  tlie  said  J.  M.  Craigmiles,  and  that  the 
same  be  sold  to  pay  the  same." 

The  feme  defendant,  M.  S.  Craigmiles,  demurred  to  the 
complainlupontheground  "that  the  complaint  fails  to  allege 
that  the  contract  sued  upon  was  made  with  the  written  con- 
sent of  her  husband ;  and  that  the  note  sued  upon  was  given 
for  necessaries  for  this  defendant,  or  her  family ;  and  that 
the  contract  made  bv  her  was  such  a  contract  as  she  was 
authorized  bv  statute  to  make. 

*'Also  because  it  fails  to  allege  that  said  note  was  exe- 
cuted as  a  charge  upon  any  particular  piece  of  real  estate 
or  any  particular  personal  property. 

"It  fails  to  set  forth  what  real  estate  or  personal  property, 
if  any,  this  defendant  owns.'' 

The  demurrer  was  sustained,  and  plaintiff  appealed. 


Messrs.  J.  W.  &  B.  L.  (boper,  for  plaintiff  (appellant). 
Mr.  Edmimd  B.  Norvell,  for  defendant. 
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Shei»herd,  C.  J.:  From  the  context  of  the  writing  sued 
upon  we  are  of  the  opinion  that  it  was  intended  to  expressly 
charge  the  separate  estate  of  the  wife,  and  it  is  effective  for 
that  purpose  so  far  as  the  separate  personal  estate  is  con- 
cerned. In  the  case  of. an  express  charge  it  is  not  neces- 
sary that  it  should  appear  that  the  consideration  is  bene- 
ficial to  the  wife  ;  nor  is  it  necessary  that  the  separate  estate 
should  be  specifically  described.  Flaum  v.  Wallace,  103 
N.  C,  296.  It  is  also  unnecessary  that  the  assent  of  the 
husband  should  be  signified  by  a  .separate  clause.  His 
execution  of  the  paper  jointly  with  his  wife  is  a  sufficient 
compliance  with  the  law  in  this  respect.  Farthing  v.  Shields, 
100  X.  C,  289. 

This  obligation,  however,  being  in  the  nature  of  an  execu- 
tory contract  and  enforceable  onlv  in  equity  bv  dedarincr  it 
a  charge  upon  the  separate  estate  {Douglierty  v.  Sprinkle,  88 
N.  C,  300),  it  is  necessary  that  the  complaint  should  describe 
the  property  sought  to  be  charged,  and  as  the  plaintiff  has 
fafled  to  do  this  the  demurrer  was  properly  sustained  by 
his  Honor.  Such  is  the  logical  effect  of  holding  an  action 
of  this  kind  to  be  in  the  nature  of  a  proceeding  in  rem. 
1  McCord  Married  Women,  254.  See  also,  Bell  v.  Arring- 
ton,  94  N.  C,  247,  in  which  the  proper  averments  were  made. 
In  Dougherty  v.  Sprinkle,  supra,  the  case  of  Ilalniew  Taianty 
1  Brown  ('.  C,  IG,  and  2  Story  Ecj.  Jurisprudence,  1397, 
were  (*ited,  and  it  will  be  seen  from  these  authorities  and 
many  othei-s  referred  to  in  the  notes  that  the  property,  or 
at  least  so  much  of  it  as  is  sought  to  be  charged,  must  be 
described  in  the  complaint.  • 

In  Stxton  V.  Flrrt,  0  Abbott  Prac.  Rep.  N.  Y,,  10.  it  is 
said  :  '*  Whenever  this  cipiitable  relief  has  been  granted  to  a 
creditor  he  has  set  forth  in  his  bill  or  complaint  the  [mr- 
ticular  property  out  of  which  he  has  asked  to  have  the 
ilebt   satisfied  (la^irfoAovf/rii  V.  J/a//ory,  3   Barb.  C.    R.   9  ; 
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.V.  A.  Coal  Co,  V.  Dyett,  20  Wend.,  570,  and  see  all  the  cases 
collected  in  the  English  and  American  notes  to  Hulme  v. 
Tenanty  1  White  &  Tudor's  L.  C.  Eq.,  65 ;  see  also,  McQueen 
Hushand  and  Wife,  294;  1  Daniel  Chancery  Prac,  205): 
and  where  bills  have  been  filed  to  enforce  a  charge  upon 
the  wife's  property,  merely  averring  that  she  has  a  separate 
estate,  without  stating  its  character,  nature  or  kind,  they 
have  been  dismissed." 

It  may  be  observed,  in  conclusion,  that  in  proceedings 
of  this  kind  equity  will  in  proper  cases  lend  its  aid  by  the 
appointment  of  a  receiver  or  such  other  interlocutory  orders 
as  may  be  necessary  to  protect  the  rights  of  a  creditor. 
Coon  V  Brook,  21  Barb.,  548.  Affirmed. 


R.  J.  COOK  V.  THE  NEW  YORK  CORUNDUM  COMPANY. 
Attachment — hisufficwncy  of  Affidavit — Amendme.nt — Appeal. 

1.  The   Court  has  power   to   permit  amendment   of  an   affidavit    in 

attachment  proceedings  which  was  insufficient  as  failing  to  state 
how  the  debt  arose,  and  from  an  order  granting  such  amendment 
no  appeal  lies. 

2.  An  amendment  of  an  insufficient  affidavit  in  attachment  relates  back 

to  the  beginning  of  the  proceedings,  and  no  rights  based  on  such 
irregularity  can  be  acquired  by  third  parties  by  subsequent  attach- 
ments intervening  between  the  original  affidavit  and  the  amend- 
ment. 

3.  Parties  who  intervene  in  attachment  proceedings  cannot  be  heard  to 

object  to  the  irregularity  of  the  same,  that  being  a  matter  between 
the  parties  to  the  main  action. 

This  was  a  motion  to  vacate  a  warrant  of  attachment, 
heard  before  Armfield,  /.,  at  December  Term,  1893,  of  Swain 
Superior  Court,  in  an  action  pending  in  Jackson  county. 
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The  plaintiff*,  R.  J.  Cook,  began  his  action  against  the 
defendant  and  filed  his  affidavit  in  attachment  upon  which 
a  warrant  was  issued  and  levied  upon  certain  real  estate  in 
Jackson  countv  on  the  7th  of  October,  1893.  On  the  13th  of 
the  same  month  Sheppard  Homaus  began  his  action  against 
the  same  defendant  and  upon  affidavit  had  a  warrant  of 
attachment  issued  and  levied  upon  the  same  property  that 
had  already  been  seized  under  the  plaintiff*'s  warrant  of 
attachment.  Subsequently  the  defendant  and  said  Homans 
moved,  under  section  377  of  The  Code,  to  vacate  the  plain- 
tiff^'s  warrant  upon  the  ground  that  the  affidavit  of  plaintiff 
was  insufficient  in  law  to  justify  the  issuing  of  the  warrant. 
The  plaintiff''s  counsel  admitted  the  insufficiency  of  the 
affidavit  in  that  it  fails  to  state  how  the  indebtedness  arose 
and  that  it  was  due  by  note,  and  moved  to  be  allowed  to 
amend  his  proceeding  by  filing  another  affidavit.  This 
motion  was  granted  and  the  defendant's  motion  to  vacate 
was  denied,  and  thereupon  the  defendant  and  said  HomansJ 
appealed. 

Messrs.  J.  H.  Merrimon  and  Gr.  H,  Smathers,  for  Homaiis 
(appellant). 

No  counsel  contra. 

MacRae,  J. :  As  the  plaintiff'  has  admitted  the  first  affi- 
davit to  have  been  insufiiciont  it  will  not  be  necessarv  for 
us  to  examine  it. 

His  Honor  had  full  power  to  permit  the  amendment,  as 
has  often  been  held  by  this  Court  (Sheldon  v.  Kiveit,  101  N. 
C,  408),  and  there  was  no  right  of  appeal  from  the  order 
allowing  the  amendment. 

The  appeal  is  from  the  refusal  of  his  Honor  to  vacate  the 
warrant  of  attachment.  The  Court  having  the  power  to 
allow  the  amendment,  its  only  purpose  could  have  been  to 
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cure  any  irregularity  which  might  have  existed  in  the  pro- 
ceedings upon  which  the  warrant  of  attachment  was  based. 
It  could  not  be  contended  that  the  defect  alleged  was  such 
as  to  render  the  attachment  proceedings  void.  The  power 
of  amendment  could  not  be  exercised  for  the  giving  of  life 
to  that  which  was  void,  but  it  is  in  furtherance  of  justice 
for  the  curing  of  defects  which  might  between  the  parties 
have  invalidated  the  warrant,  but  which  could  not  be 
attacked  in  a  collateral  proceeding.  Such  amendments, 
when  made,  have  relation  back  to  the  begmning  of  the 
proceeding  sought  to  be  amended.  This  principle  being 
so  well  understood,  no  rights  can  be  acquired  by  third  par- 
ties by  reason  of  subsequent  attachments  based  upon  the 
irregularity  in  question. 

The  lien  in  this  case  of  the  first  warrant  had  attached 
and  had  not  been  divested.  A  sale  of  the  property  under 
it  and  a  proper  conveyance  would  have  passed  the  title. 
A  refusal  of  his  Honor  to  permit  the  amendment,  if  the 
affidavit  were  insufficient,  would  have  been  followed  by  an 
order  vacating  the  attachment,  and  thereupon  the  second 
warrant  and  lew  would  have  constituted  the  first  lien.  It 
is  unnecessarv  to  cite  authorities  to  the  effect  that  that 
which  is  simply  irregular  is  not  void.  If  there  was  a 
defect  in  the  affidavit  it  was  cured  by  the  amendment,  which 
his  Honor  had  the  right  to  permit.  So  the  plaintiff's  lien 
had  attached  when  the  proceedings  were  begun  by  Ilomans, 
the  second  attaching  creditor,  and  no  rights  acquired  by 
the  issue  or  lew  of  the  second  warrant  have  affected  it. 
No  vested  rights  had  been  acquired  by  the  creditor  Homans 
bv  reason  of  his  lew  which  have  been  divested  by  the 
amendment  of  j)laintifr's  affidavit. 

Third  parties  are  permitted  to  intervene  not  to  defend 
the  main  action  between  plaintiff'  and  defendant,  but  to 
assert  their  superior  title  to  the  property  in  controversy. 
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They  could  not  be  heard  to  object  to  the  irregularity  of  the 
attachment  proceedings,  that  being  a  matter  between  the 
parties  to  the  main  action.     Blair  v.  Puryear,  87  N.  C,  101. 

Affirmed. 


LAURA  E.  JONES  v.  THE  CITY  OF  ASHEVILLE  et  iiL 

(appeal  of  defendant  campbkll). 

Practice  —  Appeal  Bond,  failure  to  fiU — Motion  to  Dismiss — 

Notice. 

L  The  discretion  vested  in  tliis  Court  by  ch.  llio,  Acts  of  1889,  to  permit 
an  appeal  bond  to  be  filed  here  will  not  be  exercised  unless  rea- 
sonable excuse  be  shown  for  the  failure  of  appellant  to  file  it 
below. 

2.  No  notice  is  required  to  be  jriven  of  a  motion  to  dismiss  an  apjieal 
when  no  appeal  bond  has  been  filed;  the  twenty  days*  notice 
required,  for  a  motion  to  dismiss,  by  ch.  121,  Acts  1887,  applies 
only  when  there  is  an  irregularity  in  the  bond  or  in  the  justifica- 
tion of  sureties. 

Messrs.  F.  A.  Sondley  and  J.  H.  MerrimoUy  for  plaintitt*. 
Mr.  Charles  M.  Stedman,  for  defendant  (appellant). 

Cl.ark,  J. :  In  this  cause  no  appeal  bond  a[)pears  to  have 
been  given,  and  the  appellee  moves  to  dismiss.  The 
defendant  presented  no  good  excuse  for  the  failure,  but 
offered  to  file  the  bond  here.  In  Harrison  v.  Iloff,  102 
N.  C,  25,  it  was  held  that  the  discretion  vested  in  this 
Court  by  ch.  135,  Acts  1889,  to  permit  an  appeal  bond  to 
Ik^  filed  here  would  not  be  exercised  unless  the  appellant 
shows  a  reasonable  excuse  for  his  failure  to  give  the  under- 
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taking  below  as  required  by  The  Code,  §§549  and  o")2.  In 
that  case  Mkrrimon,  J.,  said:  '* Whether  the  power  will  or 
will  not  be  exercised  must  depend  largely  upon  the  facts 
and  circumstances  of  each  case.  It  may  be  said,  however, 
that  in  all  cases  the  appellant  must  shoV  reasonable  cause 
for  his  failure  to  give  the  undertaking  promptly,  as  required 
by  law,  else  relief  will  not  be  granted.  It  is  no  part  of 
the  purpose  of  the  statute  to  excuse  or  encourage  gross 
neglect."  No  notice  is  required  of  a  motion  to  dismiss 
when  no  appeal  bcmd  is  filed.  The  twenty  days'  notice 
required  for  a  motion  to  dismiss  by  ch.  121,  Acts  1887 
(Clark's  Code,  section  560),  applies  only  when  there  is  a 
mere  irregularity  in  the  undertaking  on  appeal  or  in  the 
justification  of  the  sureties.  Apj)eal  Dismi.ssed. 


\V.  O.  WOLFE  AND  WIFP:  v.  RICHMOND  PEARSON. 

(defendant's  appeal). 

Action  for  DamageH — Abating  Nuisance — Municipal  Corporor 
tions — Poxoer  to  Change  Grade  of  Street — Ratification  by 
( 'itij  of  Unauthorized  Act  of  Individual, 

1.  I'nder  section  3803  of  The  Coile,  applicable  to  all  towns  and  cities,  in 

the  absence  of  other  modes  provided  specially  by  charter,  giving 
authority  to  keep  in  proper  repair  the  streets,  etc.,  of  the  towns, 
and  by  the  charter  of  Asheville  (chapter  111,  Private  Acta  1883), 
which  gives  authority  to  provide  for  repairing  the  streets,  remov- 
ing nuisances,  and  to  condemn  land  for  oj)ening,  widening  and 
straightening  streets,  the  city  of  Asheville  has  authority  to  change 
the  grade  of  a  street. 

2.  A  city  is  liable  for  damages  caused  by  grading  streets  only  when  the 

work  is  done  in  an  unskillful  manner. 
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8.  Ratification  is  equivalent  to  a  previous  authority;  therefore  the  ratifi- 
cation by  a  city  of  an  act  done  by  an  unauthorized  person  to  the 
injury  of  another,  but  which,  if  done  by  the  city,  would  have 
been  rightful,  relieves  such  person  from  liability  as  a  trespaseiT 
although  the  ratification  was  after  suit  brought  by  the  injured 
party. 

4.  Where  a  nuisance  is  both  public  and  private  in  its  effect  it  may  be 

abated  by  one  to  whom  it  is  specially  injurious. 

5.  Where  defendant,  assuming  to  act  for  a  city,  changed  the  grade  of  a 

street  and  removed  therefrom  plaintiff's  wall  which  encix>ache<i 
thereon  so  as  to  constitute  a  nuisance,  and  the  city  ratified  his  acts 
after  suit  brought,  plaintiff  could  only  recover  damages  resulting 
during  the  time  between  the  act  and  the  ratification. 

Civil  action,  tried  before  Ilokcy  J.,  and  a  jury,  at  Spring 
Term,  1892,  of  BrxcoMBE  Superior  Court. 

The  complaint  was  as  follows: 

"1.  That  the  plaintiff  Julia  E.  Wolfe,  wife  of  plaintiff 
W.  O.  Wolfe,  is  now,  and  was  at  the  time  hereinafter  men- 
tioned, the  owner  in  fee-simj)le  and  in  {)ossessioii  of  certain 
lot  lands  in  the  citv  of  Asheville,  countv  of  Buncombe,  and 
State  of  North  Carolina,  bounded  as  follows  (here  follow.s 
description). 

**  2.  That  there  were  at  the  time  hereinafter  named,  and 
have  been  for  many  years  prior  thereto,  a  street  or  public 
highway  on  the  north  or  front  side  of  said  lot  and  adjoin- 
ing thereto,  and  also  a  street  or  public  highway  on  the  east 
side  thereof. 

**3.  That  about  the  year  1881  the /<^?i€  idaintiff*  hereto, 
wdiile  owning  said  lot  of  land,  obtained  from  the  proper 
authorities  of  the  citv  of  Asheville  what  said  town  authori- 
ties  informed  said  plaintifl'  would  be  the  permanent  gnule 
of  the  said  street  -or  Court  Sijuare  in  front  of  siiid  lot  of 
land  and  adjacent  thereto;  and  having  reference  to  said 
grade  said  plaintiff  erected,  at  cost  of  about  three  thousand 
live  hundred  dollars  (?3,o()0),  a  certain  brick  store-house  on 
said  lot,  consisting  of  three  stories  (including  what  is  called 
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the  basemeut).  That  said  house  was  built  with  special 
reference  to  the  grade  of  the  said  street  or  public  highway 
in  front  of  the  same,  and  so  constructed  that  the  first  story 
or  floor  thereof  was  on  a  level  with  the  grade  of  said  street 
or  public  highway,  thereby  making  the  same  convenient 
and  accessible  from  said  street  and  suitiible  for  a  store-house, 
ware-room,  or  for  other  ordinary  business  purposes. 

*M.  That  on  the day  of 1890,  the  defend- 
ant hereto,  not  regarding  or  considering  the  rights  of  the 
public  in  said  street  or  highway,  nor  the  rights  of  the  said 
feme  plaintiff  in  the  same,  did  unlawfully,  tortuduslj'  and 
wrongfully  commit  and  make  certain  common  nuisance  in 
said  street  or  public  highway  by  changing  the  grade  thereof, 
and  digging  down  and  lowering  the  same  five  or  six  feet  in 
front  of  the  premises  of  the  {)laintiff,  above  described, 
thereby  leaving  the  first  floor  of  the  plaintiff's  store  some 
five  or  six  feet  above  the  level  of  the  street,  rendering  the 
same  inconvenient  and  inaccessible  and  not  easy  of 
approach,  thereby  to  a  great  extent  destroying  the  value  of 
the  same  and  otherwise  injuring  said  property  of  the  plain- 
tiff by  the  unlawful  and  wrongful  acts  aforesaid,  to  the 
plaintiff's  great  damage,  to-wit,  in  the  sum  of  three  thou- 
sand dollars  ($.3,000)." 

The  defendant,  Richmond  Pearson,  answered  as  follows: 

•*  1.  That  the  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  the  first  paragraph  of  the  complaint. 

*'2.  That  the  allegations  of  the  second  paragraph  of  the 
complaint,  in  so  far  as  they  relate  to  a  street  or  public  high- 
wjiy  on  the  east  side  of  said  lot  prior  to  1890,  are,  as  the 
defendant  is  informed  and  believes,  untrue. 

•'3.  That  the  defendant  has  no  knowledge  of  the  mat- 
ters alleged  in  the  third  fjaragraph  of  the  complaint,  but 
is  informed  and  believes,  and  so  avers  the  facts  to  be,  that 
these  allegations  are  untrue. 
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*'4.  That  the  allegations  of  the  fourth  paragraph  of  the 
complaint  are  untrue. 

'*o.  And  for  a  further  defence  the  defendant  says  that  if 
he  made  any  change  at  any  place  in  the  grade  of  the  pub- 
lic square,  or  any  part  of  it,  or  of  a  public  street,  or  any 
part  of  it,  at  any  time  in  said  city,  he  did  so  with  the 
knowledge,  consent,  concurrence  and  approval  of  said  city 
of  Asheville  and  the  proper  authorities  thereof,  which  said 
citj'  and  its  authorities  had  the  legal  right  to  change  such 
grade  or  to  authorize  such  change,  and  such  cliange  was 
afterwards  bv  said  citv  and  authorities  dulv  indorsed, 
approved  and  accepted. 

*'6.  And  for  a  further  defence  the  defendant  savs  that  if 
he  made  any  change  at  any  place  in  the  grade  of  the  pub- 
lic square,  or  any  part  of  it,  or  of  any  public  street  in  said 
city,  or  any  part  thereof,  at  any  time,  such  change  was  duly 
authorized  by  those  having  the  legal  right  to  authorize  such 
change,  and  was  made  with  their  knowledge,  consent  aud 
concurrence  and  was  afterwards  approved  by  them. 

"7.  And  for  a  further  defence  the  defendant  savs  that  if, 
at  any  time,  he  made  any  change,  at  any  place,  in  the  grade 
of  tlie  public  square  of  said  city,  or  any  part  of  it,  or  auy 
public  street  of  said  city,  or  any  {>art  thereof,  such  change 
did  not  injure  the  plaintiffs  or  either  of  them. 

"  8.  And  for  a  further  defence  the  defendant  savs  that  if 
the  defendant  did  dig  any  in  front  of  the  store-house  and 
lot  of  feme  plaintiff  he  dug  down  a  bank  there  only  aud 
said  bank  was  at  that  time  in  the  public  street  at  that  place, 
and  had  been  placed  there  by  the  feme  plaintiff,  as  defend- 
ant is  informed  and  believes,  and  prevented  the  public 
from  i)assing  and  repassing  along  the  said  public  street  at 
that  place,  and  was  a  i)ublic  nuisance,  and  prevented  the 
defendant  from  passing  along  said  public  street  to  and  from 
his  land,  which  lav  immediatelv  to  the  eastward  thereof,  or 
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nearly  so,  and  within  one  hundred  feet  or  h»s.s  thereof,  and 
thereby  did  the  defendant  special  injury,  and  the  defendant 
did  no  more  in  such  digging  than  was  necessary  to  protect 
his  rights  and  enable  him  to  reach  and  pass  to  and  from 
liis  said  land  along  said  public  street  and  prevent  a  recur- 
rence to  his  said  land  by  blocking  up  the  approacli  to  the 
same  as  aforesaid. 

**9.  And  for  a  further  defence  the  defendant  savs  th«t 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

Tlie  issues  submitted  to  the  jury  and  the  responses  were 
as  follows: 

"1.  Did  defendant  wrongfully  dig  down  and  remove 
earth  near  plaintiff's  building,  thereby  causing  damage  to 
phiintiff's  property  ?     Answer,  Yes. 

*'  2.  What  amaunt  of  damage  is  plaintiff  entitled  to 
receive  of  defendant  by  reason  of  the  injury?  Answer, 
Fiftv  dollars." 

The  action  was  to  recover  damages  for  injury  to  a  store- 
house, built  abutting  upon  the  south-eastern  corner  of  the 
public  square  in  Asheville,  X.  ('.,  and  the  title  to  the  property 
was  admitted  to  be  in  feme  plaintiff.  There  was  evidence 
tending  to  show  that  plaintiff  W.  O.  Wolfe,  for  his  wife,  had 
caused  the  store-house  to  be  constructed  on  a  lot  adjoining 
the  south-eastern  corner  of  the  public  square.  The  build- 
ing abutted  upon  said  square,  fronting  towards  the  north. 
The  house  was  built  in  1887.  Heyond  tlie  building,  and 
bounding  same  on  the  east,  was  Market  street,  which  entered 
the  square  from  the  street  designated  in  the  plot  of  the  town 
as  a  street  fortv  feet  wide.  There  was  evidence  that  at  the 
time. this  building  was  constructed  this  street,  known  as 
Market  street,  was  very  little  used  as  a  public  thoroughfare, 
and  was  regarded  and  used  onlv  as  an  allev.  The  level  of 
40 
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.siiid  street  was  some  lower  than  the  square,  which  it  ap- 
jn'oached  from  the  south  at  an  incline. 

There  was  evidence  that  said  W.  O.  Wolfe  on  construct- 
ing said  building  had  erected  a  wall  along  Market  street 
some  eight  feet  beyond  his  own  lot,  and  extending  north 
and  south  parallel  to  his  building  and  running  along  Mar- 
ket street  into  the  square  eight  feet  and  more,  and  had 
filled  in  the  wall  so  as  to  level  so  much  of  Market  street  to 
the  level  of  his  store  building,  and  to  the  level  of  the  pub- 
lic square  in  front  of  his  building. 

That  before  bringing  this  suit  and  prior  to  the  act*<of  the 
defendant  herein  complained  of  the  approach  to  said  store 
building  from  the  scjuare  was  on  a  level,  but  the  approach 
to  the  building  from  Market  street  was  made  inconvenieut 
by  the  wall,  which  was  vertical  from  the  last  approach  froui 
two  to  three  feet,  the  wall  leaving  an  entrance  of  thirty-two 
feet.  Approach  from  Market  street  to  square  was  not 
otherwise  impeded.  Plaintiff  W.  O.  Wolfe  testified  that 
before  building  this  wall  he  had  obtained  permission  from 
the  Board  of  Countv  Commissioners.  He  also  testified  that 
before  commencing  his  building  he  had  spoken  to  a  mem- 
ber of  the  Board  of  A  Idermen  and  to  one  of  the  street  com- 
mittee for  information  as  to  the  grade  of  the  public  square 
where  it  bounded  his  lot,  and  was  referred  bv  them  to  one 
Mr.  Aston,  who  was  at  that  time  city  engineer,  and  so  act- 
ing, on  such  reference,  witness  applied  to  Mr.  Aston  and 
was  informed  by  him  that  the  grade  was  as  witness  then 
found  it. 

The  charter  and  amendments  of  the  citv  of  Asheville  were 
introduced,  showing  the  grade  of  the  streets  to  be  in  con- 
tr(»l  ()f  aldermen. 

There  was  also  evidence  tending  to  show  that  sometime 
about  one  month  or  more  before  bringing  this  action,  to- 
wit,  in  November,  1890,  defendant,  who  had  bought  prop- 
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orty  in  a  part  of  the  city  that  could  he  approached  along 
Market  street,  and  desiring  to  enhance  the  value  of  his  pur- 
chase by  making  greater  facility  of  access  thereto,  hired  a 
number  of  hands  and  against  the  protest  of  plaintiffs  dug 
down  and  hauled  away  a  part  of  the  earth  from  the  public 
sijuare  in  front  of  plaintiffs'  building,  and  tore  away  and 
removed  a  part  of  the  wall  built  by  plaintiffs,  which  ex- 
tended along  Market  street  into  the  stjuare,  designing  and 
intending  to  make  the  approach  from  Market  street  into 
the  square  on  a  less  incline  and  easier  grade.  That  the 
excavation  came  within  eight  feet  from  front  door  of  plain- 
tiffs' building,  causing  an  average  depression  of  thirty-five 
inches,  making  the  ap[)roach  from  the  scjuare  much  more 
inconvenient.  The  j)ublic  stjuare  at  this  {)lace  was  proved 
to  be  seventv-five  vards  wide  or  more.  There  was  evidence 
of  plaintiffs  tending  to  show  that  the  action  of  the  defend- 
ant had  injured  the  value  of  plaintiffs'  building  as  much 
as  twenty-five  hundred  or  three  thousand  dollars;  that 
the  rental  value  was  reduced  one-half,  and  that  it  would 
cost  at  least  $2,o()0  to  lower  house  to  present  grade  of  street, 
which  was  the  only  feasible  way  to  repair  the  injury. 
There  was  evidence  on  part  of  the  defendant  tending  to 
show  that  the  action  of  the  defendant  had  benefited  the 
property  by  making  the  approach  better  from  Market 
street  and  by  placing  the  [)laintiffs'  building  as  a  corner 
store  upon  the  square  and  Market  street,  and  rendered  a 
frequented  thoroughfare  by  the  action  of  the  defendant. 
There  was  also  evidence  tending  to.  show  the  time  and  cost 
required  to  replace  the  earth.  Defendant  also  placed  in 
evidence  the  act  of  the  Board  of  Aldermen  of  the  city  of 
Asheville  taken  after  the  injury  complained  of  and  after 
action  commenced,  establishing  grade  of  street  at  the  level 
made  bv  the  defendant. 
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The  act  of  the  Board  of  AUhM'nien  referred  to  is  as  fol- 
lows : 

"Mayou's  Ofi  hi:,  January  9,  1891. 

^*  ^C  7jH  J|«  •p  ^»  ^p  ^ 

**  The  attention  of  the  Board  being  called  to  the  fact 
that  Richmond  Pearson  had,  at  his  own  exi)ense,  widened 
the  noilhern  entrance  to  Market  street  and  had  nse<l  some 
stone  belonging  to  the  city  for  the  j)urpose  of  making  steps 
to  the  front  of  certain  stores  on  south  Court  Square:  and 
it  being  the  o[»inion  of  the  Board  that  said  work  and  the 
use  of  said  stones  was  one  of  public  necessity  and  conven- 
ience, the  same  is  therefore  approved  by  the  Board." — 
Minutes,  page  91. 

The  evidence  is  set  out  in  the  case,  but  it  will  be  unnec- 
essarv  to  state  it  here :  in  addition  to  that  which  has  alread  v 
been  referred  to  there  was  evidence  on  the  part  of  the 
defendant  tending  to  prove  that  before  doing  the  work 
defendant  *' asked  the  Mavor  of  the  citv,  who  went  with 
witness  t(»  the  work,  and  he  told  witness  to  go  ahead  and 
tear  it  down;  it  was  a  nuisance.  Afterwards,  learning 
that  the  Mayor  probably  had  no  authority,  reported  the 
whole  matter  to  the  Board  of  Aldermen  as  to  what  he  had 
done,"  and  hence  the  action  of  the  Board. 

The  Court  charmMl  the  iurv  as  follows: 

''That  plaintiff  claims  in  the  action  damages  for  injury 
to  his  building  bv  defendant.  Defendant  claims  that  he 
has  done  plaintiff  no  actionable  wrong:  (1),  because  he 
was  abating  a  nuisance;  (2),  because  the  action  of  the 
Board  of  Aldermen  of  the  citv  of  Asheville  on  January  *K 
1H91,  approving  act  of  defendant  as  aforesaid,  relatinl  back 
and  justified  the  conduct  of  defendant. 

'•  Neither  position  can  be  maintained  by  defendant  on 
this  evidence,  and  if  the  iurv  believe  the  evidence  thcv 
will  answer  the  first  issue  Yes." 
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Tliere  was  a  vordiet  for  plaiiitiff.  Motion  for  a  new  trial 
by  defendant  for  erroi's  of  Court  in  its  rulings  on  (juestions 
of  evidence  and  for  error  on  charge  in  holding  that  the 
action  of  the  city  authorities  did  not  protect  defendant, 
and  in  holding  the  defendant  on  the  entire  evidence  could 
not  maintain  his  j)osition  that  he  was  acting  in  lawful  abate- 
ment of  nuisance.  Motion  overruh^d  and  defendant 
excepted.  Judgment  on  verdict  for  plaintiff.  Appeal  by 
defendant. 

^fe8srs.  (liarles  A.  Moore  and  (iiuJgcr  cO  Martin,  for  plain- 
tiffs. 

Mr.  F.  A.  Sondleji,  for  defendant  (appelhmt). 

MacRae,  J.:  It  will  not  be  necessarv  to  consider  in  their 
order  the  objections  to  evidence  and  exce{)tions  thereto,  as 
the  case  will  be  disposed  of  in  the  consideration  of  the 
errors  alleged  in  the  instructicms  of  his  Honor  to  the  jury. 

The  defendant  rested  his  defence  on  the  merits  upon  two 
grounds:  (1),  because  he  was  abating  a  nuisance;  (2), 
because  the  action  of  the  Board  of  Aldermen,  approving 
his  act,  related  back  and  justified  the  conduct  of  defendant. 
His  Honor  held  that  neither  position  can  be  maintained  by 
defendant  on  the  evidence,  and  he  directed  the  jury  if  thev 
believed  the  evidence  to  answer  the  first  issue  "Yes." 

We  have  examined  the  acts  constituting  the  charter  of 
Asheville  in  force  at  the  time  of  the  act  comi)lained  of  and 
the  general  law  concerning  cities  and  towns,  and  find  that, 
b}'  section  •5S03  of  Tfie  Code,  applicable  to  all  towns  and 
cities  unless  other  modes  are  expressly  provided  in  the 
charter,  the  commissioners  ".shall  }>rovide  for  kee{)ing  in 
proper  repair  the  streets  and  bridges  in  the  town  in  tiic 
manner  and  to  the  extent  thev  mav  deem  best."  Hv  the 
charter  of  Asheville,  cli.  Ill,  Private  Acts  of  1883, v^ec.  19, 
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among  tlie  powers  expressly,  given  to  the  Board  of  Alder- 
men are  to  ^*  provide  for  repairing  and  cleansing  the  streets 
and  sidewalks/'  also  '*to  suppress  and  remove  nuisances?." 
And  by  sections  37  and  38  an  elaborate  system  is  provided 
for  the  condemnation  of  land  foi'  streets  and  the  assessment 
of  benefits  and  damages,  "whenever  in  the  opinion  of  the 
aldermen  it  is  advisable  to  obtain  land  or  the  right  of  wav 
in  the  city  for  the  purpose  of  opening  new  streets  or  widen- 
ing or  straightening  streets  ahvady  established  or  for  mak- 
ing of  culverts  or  water-ways  for  carrying  water  out  of  the 
streets."  But  we  have  been  unable  to  find  any  special  pro- 
vision, however  desirable  it  may  be  that  some  si>ecial  pro 
vision  sliould  by  law  be  made,  for  the  grading  of  the  streets, 
and  the  assessment  of  benefits  and  damages  arising  upon 
the  change  of  such  grades. 

This  city  has,  then,  special  power  and  the  general  powers 
incident  to  all  towns  and  cities  for  keeping  its  streets  in 
repair,  which  powers  would,  in  our  oj)inion,  include  authority 
to  make  such  changes  in  the  grading  of  its  streets  iis  the 
Board  of  Aldermen  might  deem  necessary;  and  that  the 
city  was  only  liable  for  damages  caused  by  such  grading 
when  the  work  was  done  in  an  unskillful  numner.  Nearer 
v.  Wilmington^  9  Ired.,  73;  Wright  v.  Wilmington,  92  N.  C. 
I'lH.  It  is  e(|ually  clear  that  one,  acting  for  himself  an<l 
without  authoritv  from  the  Board  of  Aldermen,  who  under- 
took  to  change  the  grade  of  a  street,  would  render  himself 
Hustle  in  an  action  by  the  party  injured  for  such  damage 
as  niiij:ht  have  been  sustained  bv  the  owner  of  lands  or 
buildings  upon  said  street,  by  reason  of  such  assumption 
of  the  functions  of  the  city  by  him.  And  if  such  person 
assumed  to  be  acting  for  another  than  the  rightful  authority 
such  other  person  might  ratify  the  act  after  it  was  done, 
and  so  become  a  joint  tresi)asser  with  the  wrong-doer  him- 
self. 


I 


i 
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But  the  effect  of  a  ratification  bv  the  eitv  of  an  act  done 

%r  ft. 

by  an  unauthorized  person  under  color  of  authority  from  the 
city,  which  act,  if  it  had  been  done  by  the  city  itself,  would 
have  been  rightful,  would  be  to  relieve  such  person  from 
liability  as  a  trespasser.  A  municipal  corporation  has,  by 
its  charter,  granted  to  it  certain  portions  of  the  sovereignty 
of  the  State,  for  the  purpose  of  assuring  to  the  people  the 
right  of  local  self-government.  It  acts  under  delegated 
authority,  and  within  the  scope  of  its  powei*s  it  represents 
the  sovereignty  itself 

And  the  fact  that  the  ratification  of  defendant's  act  was 
done*  after  action  brought  against  him  by  the  plaintiff's  for 
the  injury  sustained,  cannot  affect  the  result  of  such  rati- 
fication. *'The  rule  of  law  is  that  he  for  whom  a  trespass 
is  committed  is  no  trespasser  unless  he  agrees  to  tlie  tres- 
pass; but  if  he  afterwards  agrees  to  it  his  subsequent  assent 
has  relation  back,  and  is  equivalent  to  a  command,  accord- 
ing to  the  well-established  maxim,  omnia  rafUiabitio  retro- 
trahitur  ei  mandato  priori  nqwparafur.''  Hall  v.  Picker^gill, 
5  E.  C.  L.  Rep.,  83. 

The  city  had  the  right  to  grade  the  street,  and  by  its  sub- 
sequent assent  it  has  in  effect  commanded  the  act  com- 
plained of;  if  it  were  a  person  who  had  no  right  to  do  the 
act  and  the  same  were  done  in  its  behalf  it  would  be  a 
joint  trespasser  with  defendant,  but  having  that  right  the 
defendant  is  relieved  of  liabilitv  if  he  assumed  to  do  it  fur 
and  on  behalf  of  the  citv.  The  citv  has  assumed  anv  Ha- 
bilitv  which  mav  have  accrued  to  defendant  and  now  this 
liabilitv  would  be  onlv  for  injuries  sustained  bv  reason  of 
unskillfulness  in  the  work.' 

This  doctrine  of  ratification  will  in  some  instances  a{)j)ly 
to  torts  as  well  as  to  contracts.  One  mav  under  some  cir- 
cumstances  adopt  a  wrong  and  become  a  wrong-doer  by 
ratification,  as  where  one  acts  for  another,  not  iniMiining  to 
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ad  for  himself,  but  for  the  other  jyei^son,  without  any  precedent 
ciuthority,  and  afterwards  the  act  is  ratified  by  the  princi- 
pal. Cooley  on  Torts,  127.  ''If  an  individual  ratifies  an 
act  done  on  his  behalf  the  nature  of  the  act  remains  un- 
changed;  it  is  still  a  mere  trespass,  and  the  part}'  injured 
has  the  option  to  sue  either;  if  the  Crown  ratifies  the  act, 
the  character  of  the  act  becomes  altered,  for  the  ratifica- 
tion does  not  give  the  party  injured  the  double  option  of 
bringing  his  action  against  the  agent  who  committed  the 
trespass  or  the  principal  who  ratified  it,  but  a  remedy 
against  the  Crown  only  (such  as  it  is),  and  actually  exempts 
from  liability  the  person  who  commits  the  trespass."  Barou 
V.  Dennmr,  2  Exc.  Rep.,  at  p.  188. 

So,  an  act  which,  if  done  bv  the  individual,  mav  be  a 
trespass,  but  which  if  done  by  proper  authority  is  lawful, 
mav  be  ratified  bv  such  authority  when  it  was  done  in  its 
behalf.  For  instance:  Defendants,  creditors  of  an  uncer- 
tificated bankrupt,  seized  his  goods  to  hold  for  the  as.siguee 
not  yet  ai)[)oinled  :  this  act  was  ratified  by  the  assignees, 
who  had  a  right  to  seize  them  ;  and  although  this  ratifica- 
tion was  done  after  action  brought  by  the  bankrupt  against 
the  trespa.ssers  it  was  held  that  the  defendants  were  not 
liable  to  plaiutitf.     Hall  v.  Pic/cenisffilly  supra. 

It  must  be  an  act  wliich  would  have  been  lawful  if  done 
by  proper  authority,  for,  where  a  State  Tax-collector  seizes 
property  in  satisfaction  of  taxes,  refusing  to  accept  in  pay- 
ment certain  coupons,  according  to  a  statute  of  Virginia, 
he  is  liable  for  tiespass  because  the  act  was  void.  Poindexter 
V.  Green  how,  114  U.  S.,  270. 

The  learned  counsel  for  plaintiff's,  contending  that  the 
<ity  could  not  ratify  the  act  of  defendant,  especially  after 
suit  brought,  rely  upon  Page  v.  Belvin,  14  S.  E.  Rej).,  843: 
but  in  that  case  it  was  held  that  bv  the  terms  of  the  char- 
ter  of  the  city  of  Richmond   the  grading  of  street^jj  could 
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not  be  done  until  there  had  been  a  resolution  or  ordinance 
of  the  city  council  previonslj/  eimvXQd  directing  the  iin[)rove- 
nient  to  be  made;  the  act  would  have  been  unlawful  if 
done  by  the  cit}-  in  any  manner  except  in  that  prescribed 
bv  the  charter;  therefore  the  citv  could  not  ratify  an  act 
which  it  WHS  not  authorized  to  do  itself.  '*Tlie  council  can 
onlv  act  bv  previously  enacted  ordinances."  In  this  casc^ 
it  was  also  held  that  by  reason  of '  the  injury  a  right  of 
action  against  defendants  had  vested,  and  upon  settled 
j^rinciples  it  could  noi  be  divested  V»y  subsecjuent  action  of 
tlie  council.  In  the  case  before  us  the  citv  of  Asheville 
could  have  graded  the  street  under  its  powers  in  the  charter, 
without  such  previous  action.  If  the  grading  was  done  by 
one  assiimhig  to  act  for  it  such  act,  upon  equally  well-set- 
tled principle,  was  subject  to  ratification,  and  such  ratifica- 
tion, as  we  have  seen,  had  relation  back  to  the  act  itself, 
and  took  away  no  vested  right,  l)ecause  the  right  to  recover 
damages  was  subject  to  be  defeated  by  the  subsetjuent  rati- 
fication. 

The  same  distinction  will  be  found  in  all  other  cases 
cited  for  this  j)osition,  for  in  each  of  them  the  act  or  con- 
tract was  not  in  its  origin  binding  upon  the  corporation  by 
reason  of  not  having  been  made  in  the  mode  prescribed 
by  the  charter,  and  therefore  not  a  subject  of  ratification. 
In  Zottman  v.  San  FranciscOy  20  Cal.,  102,  cited  by  plaintiffs' 
counsel,  it  was  said :  "Ratification  is  ecjuivalent  to  a  pre- 
vious authority;  it  operates  upon  the  contract  in  the  same 
manner  as  though  the  authority  to  make  the  contract  had 
existed  originally."  There  having  been  some  evidence 
tending  to  show  that  the  defendant  assumed  to  act  for  the 
constituted  authorities  of  Asheville,  it  follows  that  when 
his  Plonor  held  that  defendant's  contention  could  not  be 
maintained  upon  the  evidence  as  to  the  ratification  and 
its  relation  back   to  the  alleged  wrongful  act,  he  did  not 
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advert  to  the  testimony  tending  to  prove  that  defendant 
assumed  to  act  for  or  on  behalf  of  the  citv;  this  was  a 
material  fact  to  be  passed  upon  by  the  jury,  and  in  case 
thev  found  it  in  favor  of  defendant  he  would   have  been 

a/ 

entitled  to  the  instruction. 

As  to  the  question  whether  the  defendant  was  liable  for 
the  removal  of  the  wall  and  earth  which  had  been  erected 
at  the  opening  of  Market  street  into  the  public  square,  his 
Honor  held  tluit  upon  the  evidence  defendant  could  not 
relieve  himself  from  liability  to  plaintiffs  upon  the  ground 
that  he  was  abating  a  nuisance.  As  the  acts  of  grading 
the  street  and  of  removing  the  wall  may  be  separated,  it  is 
important  to  inquire  whether  this  wall  and  the  earth  packed 
between  it  and  i)hiintiffs'  line,  upon  the  street,  Avas  a  nui- 
.sance,  and  could  defendant  have  abated  it?  Without 
going  back  to  a  discussion  of  what  constitutes  a  nuisance 
in  general,  we  nuiy  .say,  as  applicable  to  our  [)resent  case, 
that  any  permanent  obstruction  oi  a  street  or  road,  a  public 
highway,  by  which  the  public  are  impeded  in  their  pas- 
sage over  said  highway,  is  a  iiuisance,  and  that  according 
to  the  evidence*  this  wall  and  filling  in,  erected  upon  the 
street  or  public  s(|uare,  certainly  in  the  absence  of  any 
express  authority  from  the  Board  of  Aldermen  to  do  so — 
and  this  authoritv  cannot  be  luoven  bv  testimonv  to  the 
individual  consent  of  one  or  more  members  of  the  Board — 
was  a  [>ublic  nuisance,  because  it  obstructed  a  portion  of 
the  street  or  s(|uare.     State  v.  Long,  J)4  N.  C,  Hf)G. 

It  was  broadlv  stated  in  State  v.  Dibble,  4  Jones,  107. 
that  any  unauthorized  obstruction  in  a  navigable  stream 
by  means  of  a  bridge  or  a  dam  of  any  kind  is  a  public 
nuisance  which  any  one  may  abate.  This  proposition  is 
(lualified  by  Mr.  Justice  Keadk  in  a  case  of  much  the  same 
character.  State  v.  Parrott,  71  N.  ('.,  .*>11:  *'A  common  or 
{)nl)lic  nuisance  maybe  abated  hy  any  person  who  in  annoynl 
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thereby.''  And  this  was  a  most  proper  qualification,  for 
although  the  first  expression  has  been  often  used  by  the 
Judges,  it  was  applied  to  the  special  facts  then  under  con- 
sideration. It  would  he  a  proposition  most  dangerous  to 
the  peace  of  communities  to  say  without  qualification  that 
any  one  may  abate  a  public  nuisance.  As  we  are  not 
attempting  to  write  a  treatise  or  a  text-book  it  will  not  be 
necessary  or  proper  for  us  to  discuss  the  subject  of  the 
abatement  of  nuisances  in  its  ever  varying  phase;  our 
province  is  to  apply  known  j>rinciples  already  established 
to  the  facts  of  particular  cases.  It  would  not  be  difficult  to 
demonstrate  the  general  rule  to  be  that  as  to  nuisances 
entirely  public  no  private  person  has  a  right  to  abate  them, 
and  it  is  verv  well  established  that  where  a  nuisance  is  both 
public  and  })rivate  in  its  effect  it  may  be  abated  by  those 
to  whom  it  is  a  private  nuisance.  We  do  not  undertake  to 
lay  down  any  general  rule  as  to  how  far  the  individual 
may  go  in  the  abatement  of  the  nuisance  which  is  an  injury 
to  him.  Suffice  it  to  sav  that  his  Honor  should  have 
instructed  the  jury  that  the  encroachment  upon  the  street 
or  square,  not  l)eing  proven  to  have  been  authorized,  was 
a  public  nuisance.  And  u[)on  the  evidence  it  was  a  (jue's- 
tion  to  be  submitted  to  them  under  proper  instructions 
whether  iliU  encroachment  upon  the  [)ublic  highway  was 
speciallv  injurious  to  defendant,  for  upon  the  determination 
of  this  (juestion  rested  his  right  to  remove  it  without  resort 
to  an  action.  W^'  refer  to  2  A\'o()d  on  Nuisances,  chapter 
21,  for  an  interesting  and  instructive  dij^cussion  of  the  sul)- 
ject  of  abatement  of  public  nuisances  by  act  of  private 
persons,  and  an  industrious  collection  of  authorities  thereon. 
There  must  be  ti  new  trial.  Error. 
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(plaintiffs'  appkal). 

The  plaintiff'  made  the  following  exceptions  to  rulings  of 
the  Court  on  the  adniis^sive  and  objective  evidence : 

1.  On  cross-examination  plaintiff  was  permitted,  over 
objection  bj''  his  counsel,  to  give  to  jury  the  description  of 
the  store  and  ground  prior  to  the  injury  complained  of. 
Plaintiff  objected.     Overruled,  and  j)laintilf  excepted. 

2.  Witness  Lee  was  allowed  to  testifv  that  defendant 
owned  proi)erty  across  from  plaintiff  on  Market  street,  and 
that  access  to  it  was  made  less  convenient  by  plaintiff's 
wall.  Plaintiff  excepted.  This  evidence  was  admitted  at 
the  time  over  plaintiff's  objections  on'  the  position  main-* 
tained  by  defendant  that  the  plaintiff's  wall  was  a  nuisance, 
which  defendant  had  a  right  to  abate.  The  Court,  being 
of  opinion,  on  the  whole  evidence,  that  defendant  had 
shown  no  such  nuisance  as  would  justify  his  action,  so 
ruled,  and  the  effect  of  this  evidence  was  withdrawn  from 
the  jury. 

3.  This  witness  was  also  allowed  to  testify,  over  plaintiff's 
objection,  the  time  and  (?ost  reciuired  to  put  square,  etc., 
in  condition  it  was  in  prior  to  the  injuries.  Plaintiff 
excepted. 

4.  Defendant  Pearson  was  allowed  to  testifv  that  the 
action  of  the  defendant  had  enhanced  the  value  of  ()lain- 
tiff's  property,  describing  how  the  change  of  grade  was 
beneficial.  Plaintiff  objected.  Overruled,  and  plaintiff' 
excepted. 

•").  The  minutes  of  the  Board  of  Aldermen  were  rea<l 
establishing  grade  of  street  at  present  level.  Admitte<l. 
and  plaintiff  excepted.  This  was  admitted  on  the  claim 
of  defendant  that  he  could  show  authoritv  from*  the  citv 
for  his  act,  but  the  defendant  having  failed  to  show  such 
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autliority  or  that  he  claimed  to  act  pursuant  to  such,  it  was 

■ 

decided  that  the  resohition  of  the  Board  of  Aldermen  was 
no  protection  to  defendant,  and  the  effect  of  the  evidence 
was  withdrawn  from  the  jury.  The  connection  of  evidence 
will  more  fully  appear  in  the  copy  of  entire  evidence  made 
bv  the  Clerk. 

The  plaintiff  requested  the  Court  for  the  following 
instructions: 

"1.  That  the  plaintiti's  are  entitled  to  recover  in  this 
action  for  damages  arising  both  before  and  after  suit;  that 
any  damage  found  to  be  done  to  the  property  of  the  plain- 
tiff's by  reason  of  the  defendant's  cutting  down  the  street  are 
original  and  can  be  recovered  for  as  full  compensation  in 
this  action. 

'*2.  That  if  from  the  evidence  the  jury  shall  find  that* 
tlie  defendant  cut  down  the  street  willfully  and  wrongfully 
and  with  malice  to  the  plaintiffs,  and  wickedly  and  with- 
out regard  to  the  rights  of  the  plaintiffs,  they  can  find  such 
punitory  or  vindictive  damages  as  they  shall  find  ought  to 
be  paid. 

''o.  That  if  the  jury  find  from  the  evidence  that  the 
f)laintifis'  property  has  been  made  worth  less  than  before 
in  monev  bv  reason  of  the  defendant  cuttincr  down  the 
street  in  front  of  it,  the  damage  would  be  such  permanent 
and  original  damage  as  would  entitle  the  plaintiffs  to  recover 
full  compensation  in  this  action." 

The  Court  explained  the  nature  of  the  action,  stating 
among  other  matters  not  objected  to : 

"1.  That  plaintiff  claimed  in  this  action  damages  for 
injury  to  his  building  by  defendant  in  digging  <lown  and 
carrying  away  the  earth  from  the  public  square  adjacent  to 
his  property.  Defendant  contended  that  he  had  done  plain- 
tiff no  actionable  wrong: 

*'(1).  Because  he  had  authority  from  the  city  of  Ashe- 
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ville  for  his  conduct,  or  such  conduct  had  been  subse- 
quently ratified  by  the  city. 

**(2).  Because  he  was  removing  a  nuisance;  that  neither 
position  could  be  maintained  by  the  defendant,  and  on  the 
evidence,  if  the  jury  believed  it,  they  should  answer  the 
first  issue  'Yes/ 

*'2.  Measure  of  damages  was  the  cost  of  replacing  the 
earth  as  far  as  its  removal  worked  an  injury  to  plaintifl's' 
property,  and  the  inconvenience  working  pecuniary  injury 
to  plaintiffs  in  use  of  building  for  the  time  required  to 
replace  the  earth  under  all  circumstances  of  the  case.  This 
inconvenience  could  be  estimated  in  this  case  bv  the 
impaired  rental  value  of  the  property  for  the  time  the  earth 
was  necessarily  away,  there  being  no  evidence  of  actual 
•  loss  of  rents  for  such  time. 

''3.  Evidence  as  to  increased  or  diminished  viilue  of 
property  not  to  be  considered  by  the  jury  in  (piestion  of 
damages  to  property  as  a  building  site.  Only  considered 
on  value  of  building  as  tending  to  show  increase  or  dimi- 
nution of  rental  value  for  the  time  building  remained  in 
its  injured  condition. 

*'4.  Damage  not  entire  loss  to  building.  As  between  the 
j)arties  plaintiffs  had  a  right  to  replace  the  earth,  and  the 
subsequent  order  of  the  city  authorities  making  the  change 
permanent  was  not  the  act  of  Pears(m.  The  city  authori- 
ties have  control  of  the  grade  of  their  streets,  when  acting 
in  their  judgment,  and  for  this  defendant  is  not  responsi- 
ble. But  th^ir  action  in  this  instance  would  not  relate  back 
so  as  to  justify  the  conduct  of  defendant,  who  neither  acted 
nor  claimed  to  act  under  their  authoritv.  and  the  rule  for 
damages  was  as  above  given.'' 

There  was  verdict  for  plaintitt's  as  set  out  on  recoid. 
Plaintiffs  moved  for  a  new  trial  for  errors  of  Court  in  its 
rulings  on  question  evidence,  and  for  error  in  the  charge  in 
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nroii.sure  of  damtiges.  Motion  overruled  and  plaintiff 
excepted. 

Judgment  on  verdict  and  appeal  taken. 

Plaintiffs  excepted  for  that  the  Court  erred: 

*'l.  In  overruling  the  plaintiffs  objection  to  evidence 
and  admitting  the  same  over  his  said  objections,  as  herein- 
before specified. 

'*2.  In  refusing  to  admit  certain  evidence  offered  by 
them,  as  hereinbefore  specified. 

"3.  In  refusing  to  give  the  instructions  prayed  for  by  the 
plaintiffs,  as  hereinbefore  set  forth,  to-wit,  in  refusing  to  give 
prayers  for  instructions  Nos.  1,  2  and  3. 

**4.  In  instructing  the  jury  as  follows:  'That  the  meas- 
ure of  damages  was  the  cost  of  replacing  the  earth  as  far 
as  its  removal  worked  an  injury  to  plaintiffs'  property  and 
the  inconvenience  working  pecuniary  injury  to  plaintiffs  in 
u.se  of  building  for  the  time  recjuired  to  replace  the  earth.' 

'*5.  In  instructing  the  jury  that  the  damage  of  plaintiffs 
was  not  the  entire  loss  to  the  building,  as  between  the  par- 
ties the  plaintiffs  had  the  right  to  replace  the  earth,  "and 
the  subsequent  order  of  the  city  authorities  making  the 
change  permanent  was  not  the  act  of  Pearson;  that  the 
city  authorities  have  control  of  the  grade  of  streets  when 
acting  in  their  judgment,  and,  for  this,  defendant  is  not 
responsible.'' 

MacRae,  J. :  The  conclu.sion  we  have  reached  upon  de- 
fendant's appeal  renders  it  unnecessary  that  we  should  con- 
sider any  of  plaintiffs'  exceptions  other  than  those  directed 
to  the  charge  of  his  Honor  upon  the  measure  of  damages. 

We  are  of  the  opinion  that  there  is  no  error  of  which  the 
plaintiffs  can  complain  in  the  instructions  given,  and 
defendant's  appeal  did  not  show  any  exception  to  this  part 
of  the  charge.     As  it  appeared  upon  the  trial    that  the 
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removal  of  the  wall  and  earth  and  the  grading  of  the  street 
had  been  adopted  by  the  eity  and  consequently  that  the 
earth  and  wall  could  not  be  replaced,  it  would  be  difficult 
to  compute  any  other  damage  resulting  to  plaintiffs  than 
such  inconvenience  as  mav  have  arisen  and  existed  between 
the  time  of  the  act  complained  of  and  the  adoption  thereof 
bv  the  citv.  There  was  no  testimony  upon  which  the  jurv 
could  have  been  instructed  that  they  might  give  vindictive 
damages.  No  Error. 


M.  C.  KISER  et  al.  v.  JKSSK  (^OMBS. 

Action  to  Recover  Posscman  of  Land — Mortgagee — Immaterial 

Error. 

s 

1.  The  legal  title  of  lands  paetses  by  a  mortgage  to  the  mortgagee,  who 

may  maintain  an  action  to  recover  possession  of  the  same  after 
default. 

2.  When  the  plaintiff  is  entitled  to  recover  in  any  view  of  the  testimony, 

error  in  giving  instructions  in  his  favor  is  harmless  and  not  ground 
for  reversal  of  the  judgment. 

■ 

Ac^TioN  to  recover  land,  heard  before  Graves,  ./.,  and  a 
jury,  at  July  Special  Term,  1893,  of  Chkuokek  Superii^r 
Court. 

On  the  trial  the  plaintiffs  ottered  in  evidence  a  deed  from 
the  defendant,  Jesse  Combs,  to  one  Blackwell,  <lated  July  22, 
1889,  a  mortgage  deed  from  Blackwell  and  wife  to  plain- 
titts,  dated  18th  December,  1887,  and  the  deed  of  R.  L. 
Cooper,  commissioner,  to  plaintitts,  dated  August  25,  1892, 
together  witii  the  record  in  a  suit  by  the  plaintiffs  against 
Blackwell  and  wife  which  had  been  brought  to  the  Fall 
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Term,  1891,  of  Cherokee  Superior  Court,  with  summons, 
aifidavit  for  order  of  service  by  publication,  order  of  pub- 
lication and  judgment  at  Fall  Term,  1891.  The  defendant 
objected  to  the  record  on  the  ground  that  the  affidavit  made 
by  R.  L.  Cooper,  attorney,  as  the  foundation  for  the  order 
of  service  b}'  publication,  was  not  in  compliance  with  the 
requirements  of  section^  218  and  219  of  Th^  Code,  and  that 
the  judgment  of  foreclosure  therein  was  null  and  void,  as 
well  as  the  deed  of  R.  L.  Cooper  made  in  pursuance  thereof. 

His  Honor  held  that  he  was  precluded  from  passing  on 
the  question  involved  by  the  action  of  his  predecessor  in 
the  judgment  rendered  at  F'all  Term,  1891,  and  charged 
the  jury  that  the  judgment  could  not  be  collaterally 
attacked. 

The  affidavit  of  R.  L.  Cooper,  on  which  the  publication 
of  summons  was  obtained,  was  as  follows: 

R.  L.  Cooper,  being  duly  sworn,  says:  "That  he  is 
attorney  for  the  above-named  plaintiff.  That  in  the  above 
entitled  action  now  pending  in  the  Superior  Court  of  said 
countv  the  Sheriff  of  said  countv  has  returned  the  sum- 
mons  issued  to  him  in  said  action,  indorsed,  *  Due  search 
made;  defendant  not  to  be  found  in  Cherokee  county.' 
That,  as  affiant  is  informed  and  believes,  defendants  therein 
cannot,  after  due  diligence,  be  found  within  the  State;  that 
defendants  above  named  are  proper  parties  to  said  action, 
which  is  to  foreclose  a  mortgage  deed  on  real  estate  in  this 
countv  executed  bv  defendants. 

"Wherefore  plaintiff  prays  the  Court  that  service  of 
summons  be  made  on  said  defendants  Ijy  publication." 

Me*m\s.  J.  ir.  &  B.  L.  Cooper  and  FJ.  B.  Norvell,  for  plain- 
tiffs. 

No  counsel  contra, 

Avery,  J. :  Whatever  difficultv  we  niio;ht  have  otherwise* 
41 
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eneouutered  in  establishing  the  identity  between  the  pres- 
ent plaintiffs  and  the  grantees,  to  whom  the  legal  estate 
l)assed  by  the  mortgage  deed  of  Blackwell  and  wife,  we 
are  relieved  bv  the  admission  in  the  answer  that  the  mort- 
gage  deed  was  executed  to  **  the  plaintiff's."  The  fact  that 
the  foreclosure  sale  was  ineffectual  to  transfer  the  title  of 
Blackwell  and  wife,  if  admitted,  would  not  therefore  mate- 
rially affect  the  right  of  the  plaintiffs  to  recover  on  their 
legal  title  in  this  action,  in  which  they  declare  an<l  demand 
judgment  that  they  are  tlie  legal  owners  and  entitled  to 
the  possession.  Wittkowsky  v.  Waikins,  84  N.  C,  45() ;  Bruner 
V.  Threadgill,  88  N.  C,  361.  In  this  view  of  the  contro- 
versv  it  becomes  unnecessarv  to  determine  whether  the 
affidavit,  which  constituted  a  part  of  the  foreclosure  pro- 
ceeding, was  insufficient,  as  was  contended  on  behalf  of  the 
defendants.  If  the  defendants  were  in  truth  non-residents 
of  the  Stiite  it  may  be  (juestionable  whether  a  more  specific 
allegation  that  they  had  property  in  this  State  was  not  essen- 
tial in  order  to  give  the  Court  jurisdiction  m  rem.  The  plain- 
tiff's, being  in  possession,  may  determine  whether  the  pro- 
ceeding, a  copy  of  which  accompanied  the  statement  of  the 
case  on  appeal  as  an  exhibit,  was  amenable  to  objection  for 
failure  to  comply  with  the  provisions  of  The  CodCy  §218,  or 
under  the  Fourteenth  Amendment  to  the  Federal  Constitu- 
tion, as  insufficient  to  subject  the  property  of  a  citizen  of 
another  State.  Winfree  v.  Bagley,  102  N.  C.,  ol3.  Another 
suit  may  still  be  brought  for  foreclosure  if  upon  an  investi- 
gation of  the  facts  they  are  so  advised. 

The  Judge  might  have  told  the  jury  that  in  any  view 
of  the  testimony  the  plaintiffs,  as  the  admitted  holders  of 
the  legal  title  by  virtue  of  the  mortgage  deed,  were  entitled 
to  recover  even  if  the  foreclosure  suit  was  not  conclusive 
on  the  defendants,  and  it  is  therefore  immaterial  whether 
there  was  a  harmless  error  in  his  instructions  or  not. 

The  judgment  is  Affirmed. 
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R.  L.  (M)0P1:R  v.  G.  V.  AXLEY. 

Action  to  Recover  Land — Agent — Estoppel  on  Agent  to  Davy 

Principarti  Title. 

In  an  action  to  recover  land  a  defendant  who  went  into  possession  under 
the  plaintiff's  jrmntor,  as  his  agent,  is  estopped  to  deny  plaintiff's 
title. 

Civil  action  for  the  recovery  of  land,  tried  at  July  Spe- 
cial Term,  1X93,  of  Cherokice  Superior  Court,  before  Graves^ 
J.,  and  a  jury. 

The  plaintiff  offered  in  evidence: 

'a.  Deed  from  G.  W.  Akin  and  wife  to  J.  W.  Blackwell, 
dated  December,  1889,  and  registered  June,  1893. 

*'  2.  Deed  from  Blackwell  and  wife  to  J.  E.  (Jraham,  dated 
January  8,  1891,  registered  January  30,  1891. 

*'3.  Deed  from  J.  E.  (iraham  and  wife  to  J.  W.  Blackwell, 
dated  January  30,  1891,  registered  January  31, 1891.  This 
is  a  mortgage  deed. 

"4.  Deed  from  Blackwell  to'H.  L.  (^ooper,  dated  February 
23,  1891,  and  registered  May  8,  1892.  This  is  a  mortgage 
deed.  These  deeds  all  cover  the  land  in  controversv,  which 
is  part  of  tract  No.  34  in  district  No.  3. 

**  o.  Plaintiff  offered  a  grant  from  the  State  of  North  Caro- 
lina £o  Montgomery  Bell  for  tract  No.  34,  of  which  the  land 
in  dispute  is  a  part,  which  grant  is  dated  May  31,  1853.'' 

(r.  W.  Akin,  a  witness  for  i)laintiff,  testified:  **I  was  in 
possession  eight  or  nine  years;  Blackwell  went  into  posses- 
sion under  me;  he  took  possession  in  1889,  at  the  date  of 
his  deed  from  me.  I  have  not  been  in  the  possession  since 
then.     Blackwell  built  a  store-house  on  the  land." 

A.  W.  Axley,  for  the  plaintiff,  testified  that  he  knew  the 
land.     "G.  P.  Axley  is  in  possession,  and  has  been  since 
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January,  1891 ;  he  went  there  as  mv  clerk ;  J.  E.  Gralmm 
and  myself  bought  a  stock  of  goods  in  the  store-house  on  the 
land  from  Blackwell  and  went  in  under  Blackwell.  (?.  P. 
Axlev  has  been  there  ever  since  as  mv  clerk.  I  was  two 
months  in  possession  under  (iraham.  (Iraham  and  I  rented 
the  pr()[)erty  at  $5  per  month.  G.  P.  Axley  refused  to  give 
up  land  after  dissolution  between  witness  and  Graham." 
Witness  paid  rent  to  Graham  until  he  undei'stood  his  brother 
bought. 

R.  L.  Cooper,  the  plaintiff,  testified:  **G.  P.  Axley  was 
in  possession  February  23,  1891.  I  told  Axley  I  wanted 
him  to  pay  rents.  He  said  he  had  examined  the  statute  and 
records  and  found  no  deed  from  Akin  to  Blackwell  had  been 
recorded  and  he  had  bought  from  Akin." 

The  plaintiff  offered  a  Sheriff's  deed  for  the  property, 
but  iis  no  point  arises  on  this  branch  of  the  case  it  was  not 
set  out. 

The  charge  of  the  Court,  which  was  in  writing,  is  asfol- 
laws: 

**The  plaintiff  claims  under  two  titles — first,  by  Sheriff's 
deed.  On  this  line  plaintiff'  has  failed  to  show  title  in 
Blackwell,  and  therefore  cannot  recover  on  that  ground,  for 
he  does  not  show  anvthinor  in  Blackwell  which  makes  a 
good  title." 

There  is  no  exception  to  this  part  of  his  Honor's  charge. 

"The  second  ground  upon  which  the  plaintiff  bases  his 
claim  is  that  the  defendant  is  estopped  to  deny  the  plain* 
tiffs  title.  It  is  a  general  rule  that  the  plaintiff  must  make 
his  title  good  against  all  the  world.  But  to  this  there  is  the 
exception  that  in  some  cases  the  defendant  is  not  allowed 
to  deny  the  plaintiff's  title,  and  thus  he  may  recover 
although  he  does  not  show  title  in  himself;  hence  if  the 
defendant  went  into  jmssession  under  the  plaintiff  or  those 
from   whom   he  has  deeds — that   is.  under  Blackwell  and 
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under  (Traham — he  caiuiot  be  heard  to  deny  the  plaintiff's 
title.  So  the  question  is  narrowed  down  to  this:  *Did  the 
defendant  enter  as  the  tenant  or  under  the  aiithority  of 
Graham  or  Blackwell?'  If  so,  he  cannot  deny  these  titles, 
and  Cooper,  having  deed  from  Blackwell,  would  be  entitled 
to  the  land  as  against  him.  How  this  matter  is  in  fact  is 
for  the  jury  to  determine.  It  is  not  denied  that  in  some 
instances  a  tenant  may  show  a  better  outstanding  title. 

'*In  this  action,  although  plaintiff  has  shown  a  grant  to 
Montgomery  Bell  and  has  not  connected  the  j>laintiff  with 
it  bv  mesne  conveyance,  still  he  would  not  be  allowed  to 
avail  himself  of  such  apparent  better  title  so  long  as  he 
remained  in  possession  claiming  the  land  as  his  own." 

To  the  'whole  of  the  charge  on  the  second  ground  on 
which  the  plaintiff  bases  his  claim  the  defendant  excepted. 

The  defendant  requested  the  Court  to  charge  that  **by 
his  own  evidence,  by  the  grant  to  Montgomery  Bell,  having 
shown  he  had  no  title  to  the  land  in  controversy,  but  by 
his  own  showing  the  title  was  in  Bell,  the  defendant  is  not 
estopped  to  deny  jjlaintiff 's  title,  and  that  plaintiff  cannot 
recover. 

"  That  if  G.  P.  Axlev  was  found  bv  the  jury  on  the  land 
as  the  clerk  onlv  of  A.  W.  Axlev  he,  the  defendant,  is  not 
estopped  to  deny  the  plaintiff's  title." 

Both  these  requests  were  refused  by  the  Court,  and  defend- 
ant excepted. 

There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon  defendant  appealed. 

Messrs.  J.  W,  &  R.  L,  Cooper  and  Edmund  B.  Norvell,  for 
plaintiff. 

No  counsel  contra. 

Avery,  J.:  Graham,  claiming  under  a  deed  from  Black- 
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well,  during  the  month  of  January,  1891,  put  the  defend- 
ant as  his  clerk  in  possession  of  the  land  in  dispute.  ()u 
the  31st  dav  of  the  same  month  (Jraham  reconveved  to 
Blackwell,  who  had  previously  conveyed  the  premises  to 
him.  A  person  holds  possession  for  himself  or  by  his 
agents,  his  servants  or  his  tenants.  WilliamJi  v.  Wallace, 
78  N.  C,  3o4;  Rujfin  v.  Ovei^by,  lOo  N.  C,  86.  Axley  was 
therefore  holding  as  the  agent  or  servant  of  Graham,  when 
the  latter  reconveyed  to  Blackwell,  through  whom  the 
plaintiff  claims  by  mesne  conveyances.  Being  his  servant, 
Axlev  is  as  certainly  estopped  by  (rraham's  deed  as  is  the 
grantor  himself,  with  whom  he  is  in  privity.  He  occupies 
the  same  relation  as  a  tenant  of  Grraham  as  did  Graham 
himself  to  those  holding  under  his  deed,  and  it  does  not 
seem  that  he  was  entitled  to  the  favor  which  the  Court 
extended  in  submitting  the  case  under  the  rule  of  evidence 
applicable,  where  contestants  deraign  title  from  a  common 
source.  The  defendant  in  this  case  was  estopped  by  the 
deed  of  (Jraham,  with  whom  he  is  in  privity,  not  confined 
simply  by  a  rule  of  evidence  to  testimony  tending  to  con- 
nect himself  with  the  better  title  shown  in  Montgomery 
Bell  or  his  heirs  by  the  grant  dated  May  31,  1853.  But 
he  failed  upon  the  testimony  offered  to  connect  himself 
with  that  grant,  and  in  any  view  of  the  evidence,  there- 
fore, the  plaintiff  was  entitled  to  recover. 

Judgment  Affirmed. 
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JEFFERSON   REEVES  <fe  CO.    v.   JOHN   F.    SPRAGUE   AND  J.  R. 

DAVIS. 

Irij unction — Breach  of  (bntract — Good-uill  in  Trade. 

Where  S.,  a  druggist,  in  selling  out  a  part  of  his  stock  to  plaintiffs,  agreed 
not  to  engage  in  the  drug  business  in  a  certain  town  either  directly 
or  indirectly  and  afterwards  sold  the  remainder  of  his  stock  to 
defendant  D.,  who  gave  a  mortgage  upon  the  stock  to  secure  the 
purchase  price,  and  conducted  a  drug  business  in  the  town:  Held, 
in  an  action  to  enjoin  D.  from  conducting  such  business,  that  ho  is 
not  an  agent  of  8.,  the  mortgagee,  in  the  sense  of  conducting  a 
business  forbidden  by  the  contract  between  S.  and  plaintiffs,  and 
cannot  be  enjoined  from  carrying  it  on. 

The  defendant  8prague,  in  August,  189.'^  bein-nj  engaged 
in  the  drug  business  in  Waynesville,  sold  a  portion  of  his 
stock  to  the  plaintiffs,  and  in  the  contract  was  the  following 
stipulation  : 

**And  it  is  further  agreed  that  for  the  space  of  three 
veal's  from  the  date  of  this  contract  the  said  John  F. 
Sprague  will  not  enter  into  the  drug  business  in  the  town 
of  Waynesville,  and  the  said  John  F.  Sprague  does  by  these 
presents  covenant  and  agree  with  the  said  Jefferson  Reeves 
<fe  Co.  that  during  said  space  of  three  years  he  will  secure 
the  said  Jefferson  Reeves  &  Co.  against  J.  B.  8.  Mcintosh, 
D.  M.  Mcintosh  or  Dr.  F.  A.  Walter  entering  into  the  drug 
business  in  the  said  town  of  Waynesville,  either  jointly  or 
severally,  or  being  interested  in  the  drug  business  in  the 
said  town  during  the  said  time,  either  directly  or  indirectly.'' 

Subsequently,  in  December,  18J)3,  the  defendant  Sprague 
sold  the  remainder  of  the  stock  to  the  defendant  Davis, 
w^ho  gave  notes  for  the  })urchase-money  secured  by  a  mort- 
gage upon  the  goods  so  sold. 

On  the  2d  dav  of  January,  1894,  the  plaintiffs  issued 
summons  against  the  defendants  and  on  the  same  day,  upon 
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petition  and  affidavit  of  Jefferson  Reeves,  one  of  the  plain- 
tiffs, obtained  from  his  Honor  Geo.  A.  Shuford,  Judge  of 
the  Twelfth  Judicial  District,  an  order  to  show  cause  before 
him,  the  said  Judge,  at  Chambers  in  Asheville,  N.  C,  why 
an  injunction  should  not  be  granted  against  the  defendant;> 
enjoining  them  from  the  sale  of  drugs,  chemicals,  etc.,  iu 
the  town  of  Waynesville.  The  said  order,  together  with  a 
copy  of  the  said  affidavit  of  Jefferson  Reeves,  was  served 
on  J.  R.  Davis,  one  of  the  above-named  defendants.  The 
motion  was  heard  before  Shuford^  ./.,  at  Chambers  in  Ashe- 
ville, on  January  12,  1894,  upon  affidavits  and  exhibits 
filed  by  the  plaintiffs  and  the  defendants.  I'pou  hearing  the 
affidavits  his  Honor  granted  the  injunction  until  the  trial 
of  the  cause,  from  which  order  and  judgment  the  defendaut 
Davis  appealed. 

Messrs.  J.  ('.  L.  Gudger  and  Herbeii  Ferguson^  for  plaintiffs. 
Mess^'8.  J.  B.  Bakhelor,  Ferg^ison  A  Moody  and  Avery  & 
Silver^  for  defendant  (appellant). 

Bi'RWELL,  J. :  We  have  carefullv  examined  the  affidavits 
and  exhibits  filed  in  this  cause  and  find  nothing  that  iii 
our  opinion  entitles  the  plaintiffs  to  enjoin  the  appellant,  J. 
R.  Davis,  from  carrying  on  the  business  of  a  druggist  in 
the  town  of  Waynesville.  The  defendant  Sprague  is  bound 
bj*  his  contract  with  the  plaintiffs  not  to  engage  iu  that 
business  at  the  place  named,  but  the  defendant  Davis  is 
not  under  any  such  obligation.  Indeed,  there  is  no  con- 
tract whatever  between  him  and  the  plaintiffs.  He  bought 
a  stock  of  drugs  from  Sprague,  it  seems,  as  he  was  free  to 
do.  He  secured  the  payment  of  the  purchase-money  there- 
for to  Sprague  by  giving  him  a  mortgage  thereon,  and  as 
mortgagor  he  is  in  possession  and  was  engaged  in  carrying 
on    the   business   when   stopped  by  the  injunction  order 
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issued  in  this  cause,  which  not  onlv  enioins  the  defendant 
Sprague  and  his  agents  and  servants,  but  also  the  defend- 
ant Davis  and  his  agents  and  servants.  Now,  while  it  is 
true  that  in  some  sense  the  mortgagor  of  a  stock  of  goods 
may  be  said  to  be  the  agent  of  the  mortgagee,  that  principle 
has  no  application,  we  think,  to  the  matter  now  under  con- 
sideration. It  cannot  be  seriouslj'^  contended  that  Sprague 
is  violating  a  contract  not  to  engage  in  the  business  of  a 
druggist  in  Waynesvillc  nw^rely  because  he  has  a  lien  on  a 
stock  of  drugs  at  that  place. 

We  find  in  the  evidence  adduced  no  substantial  founda- 
tion for  the  plaintiffs'  allegation  that  the  mortgage  made 
by  Davis  to  Sprague  is  a  sham,  and  that  Davis  is  merely 
the  agent  of  Sprague.  If,  in  fact,  he  is  such  agent  the 
injunction  against  the  defendant  Sprague  and  his  agents  is 
sufficient  for  the  plaintiffs'  purposes.  They  produce  no 
proof  whatever,  as  it  seems  to  us,  that  the  appellant  is 
Sprague's  agent — only  facts  that  might  raise  a  suspicion 
that  he  is.  To  stop  his  lawful  business  upon  the  evidence 
now  before  us  seems  unreasonable.  Error. 


R.  M.  DEAVER  v.  HARVEY  JONES. 

Action  to  Recover  Land — Practice — Consent  Judgment  Cannot 
be  Vacated  Except  hy  Consent — Deeds — Description — Insuffi- 
cient Description. 

1.  An  order  or  judgment  made  by  consent  cannot  be  vacated  or  modified, 
even  at  the  term  at  which  it  is  entered,  without  the  consent  or 
acquiescence  of  all  parties  to  the  action,  unless  it  appear  affirma- 
tively that  its  rendition  was  procured  by  the  mutual  mistake  of 
all  the  parties  or  by  fraud;  therefore, 
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2.  Where,  in  the  trial  of  an  action,  the  verdict  of  a  jury  was  set  aside 
by  consent,  it  was  error  to  re-instate  the  verdict  despite  the  objec- 
tion of  one  of  the  parties,  it  not  appearing  affirmatively  thstt  the 
first  order  was  procured  by  fraud. 

:^».  A  deed  showing  nothing  on  its  face  which  either  absolutely  locates  or 
points  to  any  extrinsic  evidence  from  which  the  beginning  or  any 
one  of  five  succeeding  corners  can  l)e  ascertained  is  void  for 
insufficiency  of  description. 

Action  for  the  recovery  of  land,  tried  before  Armfield,  J., 
and  a  jury,  at  August  Term,  18&3,  of  Bun'combe  Superior 
Court. 

Upon  the  return  of  a  verdict  by  the  jury  the  phiintiff 
proposed  to  the  defendant  that  the  verdict  should  be  set 
aside  by  consent  of  the  parties,  and  the  Court,  upon  such 
consent,  made'an  order  setting  the  verdict  aside  and  grant- 
ing a  new  trial. 

On  the  day  following  the  plaintiff  moved  the  Court  to 
set  aside  the  order  setting  aside  the  verdict,  and  for  judg- 
ment according  to  the  verdict. 

The  defendant  resisted  the  motion,  but  the  (*ourt  made 
an  order  re-instating  the  verdict,  and  defendant  excepted 
and  appealed. 

Mr.  J.  H.  Merrimon,  for  plaintiff. 

Mr.  CharleH  A.  Moore,  for  defendant  (appellant). 

Avery,  J.:  Wliere  an  order  or  judgment  is  made  by  con- 
sent it  cannot  be  vacated  or  modified  even  at  ftie  term  at 
which  it  is  entered  without  the  assent  or  acquiescence  of 
all  the  i>arties  to  the  action.  Whether  interlocutory  or 
final  such  judgments  are  irrevocable,  except  with  concur- 
rence of  all  whose  consent  was  requisite  in  the  first  instance, 
unless  it  ap{)ear  affirmatively  that  their  rendition  has  been 
procured  by  the  mutual  mistake  of  both  or  all  the  parties, 
or  by  the  fraudulent  practices  of  one  or  more  of  them.     A^s 
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a  rule  all  judgments  are  in  fieri  during  the  term  at  which 
they  are  rendered,  and  it  is  in  the  breast  of  the  Judge  to 
abrogate  or  alter  on  his  own  motion,  or  at  the  suggestion  of 
counsel,  judgments  by  consent  constituting  the  exception. 
1  Black  on  Judgments,  sections  305,  308,  319.  In  refer- 
ence to  an  interlocutory  judgment,  so  entered,  Justice  Mer- 
RiMON  said  in  McEachern  v.  Kerchner,  90  N.  C,  179:  '*The 
Court  could  correct  its  own  errors,  but  it  could  not  add  to, 
modify  or  correct  the  agreement."  Where  such  judgment 
is  final  it  c«in  be  set  aside  only  by  civil  action  on  the  ground 
of  mistake  of  both  parties  or  for  fraud — not  on  motion  in 
the  cause.  Stuvip  v.  Long,  84  N.  ('.,  GIG;  Vaughan  v. 
Gooch,  92  N.  C\,  524;  Kerchner  v.  McEachern,  93  N.  C, 
447:  Foivler  v.  Poor,  93  N.  C,  46(>:  Mock  v.  Coggin,  101 
N.  C,  366;  Smith  v.  Fort,  105  N.  C,  446. 

The  idea  of  impeaching  an  order  or  a  judgment  for  fraud, 
during  the  term  or  subseciuentl}',  involves  necessarily  the 
affirmative  allegation  of  the  existence  of  the  fraud.  The  gen- 
eral rule  of  pleading  is  that  fraud  must  be  alleged  and  [)roved 
when  it  is  relied  upon  as  a  ground  for  impeaching  a  decree  or 
even  a  deed,  unless  it  be  fraud  in  the  factuvi.  When,  there- 
fore, it  is  admitted  that  the  verdict  of  the  jury  was  not 
only  set  aside  by  order  of  the  Oourt  with  the  consent  of 
both  parties,  but  that  the  suggestion  of  granting  a  new 
trial  was  first  made  by  the  phiintitF,  we  cannot  assume,  upon 
the  maxim  omnia  prcxumuntur  rite  acta,  that  when  the  Judge 
subsequently  entered  another  order  re-instating  the  verdict, 
despite  the  objection  of  the  defendant,  he  acted  upon  testi- 
mony showing  that  the  making  of  the  order  vacated  was 
procured  by  fraud.  A  jwirty  to  an  action  acquires  a  right 
to  the  benefits  to  be  derived  from  a  consent  order,  and  can- 
not be  dei)rived  of  such  advantuge  against  his  own  will, 
unless  one  of  the  essential  prerequisites  to  the  exercise  of 
the  j)ower  to  annul  it  (fraud  or  mutual  mistake)  is  made  to 
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appear  affirmatively.  Freeman  on  Judgments,  section  1 11a. 
We  can  no  more  proceed  on  the  assumption  that  the  Court 
acted  upon  testimony  sufficient  to  warrant  wliat  was  done 
than  we  could  take  it  for  granted,  where  nothing  more 
appeared  than  that  a  consent  order  of  reference  had  been 
stricken  out  on  motion  of  one  party  and  in  the  face  of  the 
objection  of  the  other,  that  tlie  Court  would  not  have 
revoked  such  an  order  without  evidence  sufficient  to  war- 
rant its  action.  Nothing  is  more  clearly  settled  than  that 
sufficient  cause  must  be  made  to  appear  affirmatively  for 
vacating  such  orders  of  reference  without  the  assent  of  all 
of  the  parties  (Smith  v.  Hicks,  108  X.  C,  248),  and  that 
they  afl'ect  substantial  rights,  so  as  to  subject  them  to  review 
on  api)eal.  Stevenson  v.  Felton,  1)1)  N.  C,  58.  Upon  the 
same  principle  evidence  aliunde  may  be  adduced  to  attack 
the  award  of  arbitrators  for  fraud,  but  it  is  never  a.ssumed 
that  there  was  such  testimony  unless  it  so  explicitly  stated. 
We  think  that  the  Judge  erred  in  re-instating  the  verdict 
without  the  defendant's  consent.  Whether,  in  the  absence 
of  evidence  of  fraud,  a  Judge  has  the  power  to  restore  to 
vitality  any  verdict  that  has  been  set  aside  either  by  con- 
sent or  at  the  instance  of  one  only  of  the  parties,  is  a  ques- 
tion that  it  is  not  necessarv  to  discuss. 

As  the  cause  will  again  stand  for  trial  we  deem  it  proper 
to  indicate  to  the  parties  our  view  of  the  other  question 
which  must  necessarily  arise  again,  and  upon  which  the 
decision  of  the  main  issue  in  a  large  measure  depends^ 

We  think  that  the  deed  from  Russell  Jones  to  J.  Harvev 
Jones,  dated  February  9,  1883,  was  void  for  uncertainty  in 
the  description.  The  first  five  corners  are  stakes,  with  no 
calls  for  pointers  that  fix  their  location  or  make  them  any- 
thing else  than  imaginary  points.  The  sixth,  Tate's  corner, 
as  we  must,  in  passing  ui)on  the  sufficiency  of  the  descrip- 
tion without  the  proof  aliunde  that  was  actually  offered. 


N.  C]  FEBRUARY  TERM,  1894.  653 


WlI^SOX    r.    DEWEE8E. 


assume,  could  have  been  located.  From  that  point  the  sur- 
veyor might  have  run  north  with  Tate's  line  fifty  poles  and 
located  the  black  oak  corner.  By  running  from  the  next^ 
corner,  a  stake,  forty-three  poles  east  of  it  and  in  Burgin 
Jones*  line,  might  have  been  found  at  the  intersection  with 
that  line,  or,  if  it  could  not  be  found  at  the  end  of  the  dis- 
tance, the  last  call,  which  is  "south  to  the  beginning,'* 
could  not  be  located  by  running  indefinitely  in  that  direc- 
tion, but  only  by  reversing  the  calls  from  Tate's  corner,  in 
order,  if  possible,  to  ascertain  where  the  beginning  was. 
The  difficulty  in  so  locating  the  beginning  becomes  mani- 
festly insuperable  when  we  attempt  to  reverse  three  lines 
and  run  to  imaginary  points  without  a  given  distance  to 
fix  their  location.  There  is  nothing,  therefore,  upon  the 
face  of  the  deed  which  either  absolutely  locates  or  points  to 
anv  extrinsic  evidence  from  which  we  could  ascertain  the 
location  of  the  beginning  or  any  one  of  the  five  succeeding 
corners.  The  last  order  made  bv  the  Court,  which  vacated 
the  former  order  granting  a  new  trial,  is  reversed,  leaving 
the  consent  order,  setting  aside  the  verdict,  in  full  force. 

Reversed. 


T.  N.  WILSON  et  al.  v.  D.  W.  DEWKESE. 

Equity  in  Land  Subject  to  Execution — Admi7n8tratoi'\'i  Sale  of 

Land. 

1.  An  allegation  in  a  complaint  that  one  purchased  the  land  in  contro- 
versy and  paid  for  the  same  and  was  entitled  to  a  grant  from  the 
State  on  the  payment  of  the  grant  fees  (where  such  land  is  a  part 
of  the  "Cherokee  Lands")  is  a. sufficient  declaration  that  the 
charges  have  been  paid  to  the  proi)er  officer  and  that  nothing 
remains  to  be  done  but  to  procure  a  grant  from  the  Secretary  of 
State  in  the  usual  wav. 
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2.  ( )ne  who  has  purclmsed  lands  witliin  the  "Cherokee  T-and "  boundan', 

and  has  paid  for  them  and  is  entitled  to  a  grant  on  payment  of  the 
grant  fees,  has  a  vested  equitable  estate  therein  which  is  subject  to 
execution. 

3.  An  allegation  that  "  the  administrators,  in  the  administration  of  the 

estate  of  deceased,  sold  certain  lands  and  assigned  the  certificate 
of  survey,"  is  not  a  sufficient  averment  of  a  sale  under  lawful 
authority,  but  in  an  action  to  recover  such  lands  such  insuf- 
ticiencv  is  cured  by  the  allegation  that  the  administrator  obtained 
judgment  on  the  notes  given  for  the  purchase  of  such  lands  and 
had  the  same  sold  under  execution,  for,  in  such  case,  the  law  pre- 
sumes that  the  Court  acted  properly  in  rendering  the  judgment 
and  will  not  permit  it,  or  the  sale  made  under  it,  to  be  attacked  in 
an  indirect  and  collateral  way. 

This  was  a  civii.  action,  tried  before  ArmJieldyJ.^  at  Fall 
Term,  1803,  of  the  Superior  Court  of  ('herokee  County. 

The  defendant  demurred  to  the  complaint  of  the  plaintiffs 
and  his  Honor  sustained  the  demurrer  and  gave  judgment 
against  the  plaintiffs  and  Jas.  i\  Axley  on  their  prosecu- 
tion bond  for  the  costs  of  the  action. 

The  plaintiffs  excepted  to  the  ruling  and  judgment  and 
appealed  to  the  Supreme  Court. 

The  plaintiffs  complained  as  follows: 

**  1.  That  they  are  owners  of  the  following  described  entries 
or  tracts  of  land  in  District  No.   5  of   ('herokee  count v, 

« 

North  Carolina,  to-wit  (here  follows  the  description). 

"  2.  That  they  are  entitled  to  the  legal  title  to  the  same  by 
reason  of  the  facts  following,  to-wit :  One  Joseph  Wilson, 
late  of  said  countv,  but  now  dead,  who  was  the  father  of 
the  plaintiffs,  T.  N.  and  M.  C.  Wilson,  purchased  the  said 
tracts  of  land  and  paid  for  the  same  and  was  entitled  to 
the  grant  from  the  State  of  North  Carolina  on  the  payment 
of  grant  fees  for  same. 

"3.  That  soon  after  the  death  of  said  Joseph  Wilson,  in  the 
year ,  C.  C.  Gentry  and  T.  N.  Wilson  became  administra- 
tors of  said  deceased,  and  that  in  their  administration  of  the 


N.  C]  FEBRUARY  TERM,  1894.  655 


Wilson  v.  Deweese. 


estate  of  said  deceased  they  sold  the  said  lands  and  assigned 
the  certificates  of  survey  and  other  papers  necessary  on 
which  to  obtiiin  grants  from  the  State  to  the  defendant,  D. 
W.  Deweese,  and  one  J.  M.  Lovinggood  ;  that  the  said  sale 
embraced  other  lands  as  well  as  the  lands  herein  described 
and  was  made  on  credit  to  amount  of  $537.50,  for  which 
notes  were  given ;  that  on  failure  to  pay,  as  agreed,  said 
administrators  obtained  judgment  against  said  purchasers, 
Deweese  and  Lovinggood,  and  caused  the  lands  herein 
described  as  entries  No.  1,297  and  No.  2,124  to  be  sold  at 
execution  sale  bv  the  Sheriff  of  said  countv,  at  which  sale 
the  said  C.  C  (ientry,  administrator  aforesaid,  bid  in  the 
same  and  took  deeds  for  said  lands  in  his  own  name,  and 
has,  since  said  sale  at  execution  as  aforesaid,  conveyed  the 
same  to  T.  N.  Wilson,  M.  C.  Wilson,  and  others,  heirs  at 
law  of  said  deceased. 

**  4.  That  since  the  sale  of  the  said  land  by  the  Sheriff 
as  aforesaid  the  defendant,  D.  W.  Deweese,  ha\ing  the 
said  papers  on  which  to  obtain  grants  as  aforesaid,  has 
wrongfully  and  without  j)urchase  or  consideration  other 
than  as  aforesaid  on  the  3d  day  of  May,  1892,  procured 
grants  from  the  State  to  said  lands,  tracts  No.  1,297  and 
No.  2,194 ;  that  such  issue  of  grants  to  said  defendant  and  in 
his  name  was  without  the  consent  and  against  the  will  of 
the  plaintiffs,  and  was  greatly  to  the  injury  of  the  plaintiffs. 

**  5.  That,  as  aforesaid,  the  plaintiffs  are  equitable  owners 
and  entitled  to  the  legal  title  to  said  lands. 

"  H.  That  plaintiffs  made  demand  on  said  defendant  for 
said  title  papers  after  the  said  execution  deed  and  before 
the  grants  for  the  same. 

*' Wherefore  plaintiffs  ask  the  judgment  of  the  Court: 

*'  1.  That  they  be  adjudged  owners  and  entitled  to  the 
legal  title  to  said  lands. 

**  2.  That  D.  W.  Deweese  be  declared  trustee  and  required 
to  convey  same  to  plaintiffs. 
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**3.  For  the  costs  of  the  action." 
The  defendant,  for  cause  of  demurrer,  alleged  : 
'*  1.  That  it  appears  on  the  face  of  said  cornphuut  that 
the  plaintiffs  have  no  right  to  maintain  this  action,  because 
said  plaintiffs  have  no  interest  in  said  lands,  their  said 
interest  having  been  assigned  to  the  defendant  and  to  J.  M. 
Lovinggood  for  valuable  consideration. 

"  2.  That  at  the  time  of  the  alleged  sale  under  execution 
the  defendant  had  no  interest  in  the  lands  described  in  said 
complaint  which  was  subject  to  sale  under  execution.'' 

Messrs.  J.  W.  &.  R.  L,  Cooper,  for  plaintiffs  (appellants). 

Mr.  Edmund  B.  Noi^i^elly  for  defendant. 

• 

AvEUV,  J. :  The  allegation  in  a  complaint  that  the  father 
of  the  plaintiffs  **  purchased  the  said  land  (that  in  contro- 
versy) and  paid  for  the  same  and  was  entitled  to  the  grant 
from  the  State  of  North  Carolina  on  the  payment  of  the 
grant  fees  for  the  same,"  where  such  lands  were  located 
within  the  boundarv  known  as  the  ** Cherokee  Lands,"  is  a 
sufficient  declaration  that  the  charges  of  the  State,  under 
the  law  applicable  to  that  body  of  land,  had  been  paid  to  the 
proper  officer,  and  that  nothing  remained  to  be  done  iu 
order  to  perfect  the  title  but  to  procure  a  grant  from  the 
Secretary  of  State  upon  exhibiting  the  proper  certificates 
of  survey  and  paying  the  commissions  allowed  that  officer 
for  issuing  it.  The  charges  for  the  land  having  been  paid 
in  full,  the  interest  of  Joseph  Wilson  was  no  longer  in  the 
nature  of  an  inchoate  equity,  but  was  like  that  of  a  vendee 
holding  a  bond  for  title  or  contract  for  purchase  of  land, 
and  who  has  paid  the  whole  of  the  stipulated  price.  Hins- 
dale V.  Thomtoriy  75  N.  C,  381.  Both  the  interest  of  the 
vendee  and  of  the  proposed  purchaser,  who  has  paid  the 
price  agreed  upon  between  himself  and  the  agents  of  the 
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State,  are  liable  to  sale  under  execution  for  precisely  the 
same  reason.  Each  has  a  right  to  demand  the*  conveyance 
of  the  legal  title  from  the  contractor,  and  each  holds  a 
vested  equitable  estate  as  distinguished  from  a  mere  e(}ui- 
table  right.  Hinsdale  v.  Thornton,  mipra.  The  fact  that 
some  little  cost  may  attend  the  execution  and  registration 
of  the  deed  or  grant  fails  to  relegate -it  either  to  the  class 
of  imperfect,  incomplete  or  inchoate  equities.  The  shades 
of  difference  in  the  details  to  be  looked  to  in  perfecting 
title  are  not  sufficient  to  stamp  upon  one  the  character  of 
an  inchoate  and  on  the  other  that  of  a  'perfect  equity  or 
unmixed  trust.  This  question  has  never,  so  far  as  we  can 
discover,  been  directly  decided,  but  upon  **the  reason  of 
the  thing''  there  can  be  no  doubt  about  the  correctness  of 
the  principle  we  have  stated. 

If  Joseph  Wilson  had  paid  the  notes  given  for  tlie  pur- 
chase at  one  of  the  sales  of  Cherokee  land,  as  we  mav  infer 
from  the  language  emj)loyed  in  the  Complaint,  his  admin- 
istrators might  treat  the  interest  as  a  part  of  his  real  estate 
and  procure  a  decree  for  a  sale  of  it  to  make  assets.  They 
might  assign  it  to  the  purchaser  at  4:he  sale  made  under 
such  decree,  and  on  the  failure  of  such  purchaser  to  pay 
the  i)rice  for  which  he  gave  his  note  the  interest  might, 
like  that  of  a  vendee  who  has  paid  all  of  the  purchase- 
money  and  upon  the  same  principle,  have  been  sold  under 
execution  to  satisfj'  the  judgment  for  the  unpaid  price. 
But  the  allegation  that  "in  the  administration  of  the  estate 
of  said  deceased  they  sold  the  said  lands  and  assigned  the 
certificates  of  survev"  is  not  a  sufficient  averment  that  the 
sale  'Was  made  under  lawful  authoritv  or  bv  virtue  of  a 
decree  of  a  competent  court,  which  alone  would  authorize 
the  intermeddling  of  administrators  with  the  real  estate  of 
a  decedent.  The  statutes  which  permit  personal  represen- 
tatives to  sell  land  under  a  license  to  make  assets  are  in 
42  ' 
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derogation  of  the  common  law,  and  the  sale  of  land  is  not 
to  be  treated  in  pleadings  as  one  of  the  usual  concomitants 
of  the  *' administration  of  the  estate"  of  a  decedent.  Being 
out  of  the  ordinary  course  of  administration,  the  allegation 
should  have  been,  not  simply  that  the  administrator  sold, 
but  that  they  sold  **by  virtue  of  a  decree  of  a  competent 
Court,"  or  "by  lawful  authority,"  or  it  should  ordinarily 
have  been  couched  in  some  similar  language  that  would 
have  indicated  that  they  did  not  attempt  to  treat  the  lande<l 
interest  like  a  chattel,  to  be  disposed  of  by  personal  repre- 
sentatives in  the  ordinary  course  of  administration.  Hut 
w'hile  it  would  seem,  if  nothing  more  appeared,  that  the 
allegation  as  to  the  authority  to  sell  was  insufficient,  and 
that  the  action  might  have  been  liable  to  dismissal  on 
demurrer  ore  tenn4i,  the  case  assumes  a  different  phase  when 
we  find  further  on  in  the  complaint  the  allegation  that  the 
administrators  obtained  judgment  upon  the  notes  given  for 
the  purchase-money  of  the  land  at  the  tirst  sale,  and  sold 
upon  that  judgment.  The  law  presumes  that  the  Court 
acted  properly  in  rendering  the  judgment,  and  will  not 
permit  it  or  the  sale  jnade  under  it  to  be  attacked  in  .this 
indirect  and  collateral  way.  McGlawhom  v.  Worthin^on, 
98  N.  C,  199.  The  presumption  arises,  when  the  sale  on 
a  judgment  for  the*  purchase-money  is  admitted  to  have 
been  made,  that  the  judgment  was  valid  and  rendered 
upon  notes  given  for  the  interest  at  a  sale  under  the  proper 
license. 

For  the  reasons  given  we  think  that  the  Court  erred  in 
sustaining  the  demurrer.  The  judgment  must  be  reversed. 
The  demurrer  should  have  been  overruled  and  the  defend- 
ants allowed  to  answer  over  upon  such  terms  as  the  Court 
siiw  fit  to  prescribe.  Reversed. 
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O.  V.  F.    BLYTIIE,  Administrator  of  Rachel  (iash,  deceased,  v. 
THOMAS  J.  GAi^U,   W.  J.  HOLDEN,  et  al. 

Hoiiiestead — Judgment  Lien —  When  Enforceable. 

On  March  18,  1876,  a  judgment  was  docketed  against  G.  and  a  home- 
stead allotted  on  July  31, 1876;  she  conveyed  it  to  H.  December 
2t),  1881,  and  died  June  2,  1891:  Held,  in  a  proceeding  by  G.'s 
administrator  to  sell  the  land  for  assets  to  pay  the  judgment,  that 
the  lien  of  the  judgment  continued  so  as  to  be  a  charge  upon  the 
land  and  that  the  administrator  was  entitled  to  sell  it  to  pay  the 
judgment  and  costs  of  its  enforcement. 

This  was  a  prockedinc*,  instituted  by  the  plaintitt'  against 
T.  J.  Clash,  before  the  Clerk  of  the  Superior  Court  of  Hen- 
derson County.  H.  R.  Holden  and  W.  J.  Ilolden,  having 
made  affidavit  that  they  were  claimants  of  the  land  which 
plaintiff  asked  should  be  subjected  to  the  lien  of  the  judg- 
ment, were  made  parties  defendant.  The  case  was  certified 
by  the  Clerk  to  the  Superior  ('ourt,  and  coming  on  to  be 
heard  by  Mclver,  J.,  at  Fall  Term,  1892,  of  Hendkkson 
Superior  Court,  it  appearing  to  the  Co>irt  that  there  was  no 
personal  estate  belonging  to  the  plaintiff's  intestate,  Rachel 
Gash;  that  there  existed  a  judgment  in  favor  of  Elias, 
Cohen  &  Roessler  against  T.  J,  Gash  and  Rachel  Gash,  said 
judgment  having  been  duly  docketed  on  the  18th  of  March, 
1876,  judgment  docket  Superior  Court  Henderson  County; 
that  a  homestead  had  been  allotted  to  the  said  Rachel  Gash 
on  the  'Ust  of  July,  1876;  that  the  said  Rachel  Gash  had 
conveyed  the  said  homestead  so  allotted  on  the  29th  of 
December,  1881,  to  G.  W.  Holden,  who  had  subsequently 
conveyed  same  to  the  defendants  H.  R.  and  W.  J.  Holden, 
who  are  now  in  possession,  and  his  Honor  being  of  the 
opinion  that  the  only  question  at  issue  was  ''whether  the 
homestead  conveyed  by  R.  Gash  was  subject  to  the  lien  of 
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the  judgment  of  Elias,  Cohen  &  Roessler,  the  homestead 
estate  of  It.  Gash  having  terminated,"  it  was  therefon* 
ordered,  adjudged  and  decreed  that  the  phiintiff  have  Judg- 
ment for  the  relief  prayed  for  in  his  complaint,  and  that 
O.  V.  F.  Blythe,  administrator,  he  empowered  and  directed 
to  sell  the  homestead  conveved  hv  Rachel  (tash,  and  from 
the  proceeds  of  sale  to  discharge  the  lien  of  the  judgment 
and  costs  incurred  in  its  enforcement. 

Among  the  defences  the  defendants  alleged  that  **RaclieI 
Gash,  deceased,  was  onlv  securitv  to  the  alleged  creditors 
of  her  son,  T.  J.  Gash,  who  is  and  has  been  for  a  number 
of  years  abundantly  solvent  and  worth  the  said  indebted- 
ness,"  and  that  there  was  ample  property  of  said  T.  J.  Gash 
within  reach  of  the  creditoi's  if  thev  have  any  valid  claim. 

ft  ft 

The  defendants  appealed  from  the  judgment  rendered. 

Mr.  H.  G,  Ewarty  for  i)laintitt'. 

MesHVH.  W,  A.  Smith  and  T.  J.  Rickman,  for  defendants 
(appellants). 

Pkr  Gi  riam  :  The  very  carefully  prepared  and  interest- 
ing brief  of  the  defendants'  counsel  has  been  fully  con- 
sidered by  the  Court,  but  fails  to  satisfy  us  that  the  judgment 
is  barred  or  that  its  lien  does  not  continue  so  as  to  consti- 
tute a  charge  upon  the  land  described  in  the  complaint. 
Neither  do  we  think  the  liability  of  Mrs.  Gash's  estate  is 

ft 

to  be  post})oned  under  the  circumstances  of  this  case  until 
the  proceeds  of  the  property  of  the  alleged  surety  in  the 
judgment  can  be  followed  and  subjected.  Affirmed. 
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J.  H.  HAYES  WOOLKN  COMPANY  v.  D.  R.  McKINNON  et  al. 

(defendants'  appeal). 

('laim  and  Delivery — Right  to  Posseafiion — (bntrctct — Repudia- 

Hon — Ri(jht  to  Account, 

1.  A  bill  of  sale  which  recited  tlmt,  in  consideration  of  a  sum  *'  paid  by 

W.,  agent"  for  plaintiff,  a  bargainor  sold  and  conveyed  a  stock 
of  goods,  vetsted  the  title  in  the  plaintiff  and  not  in  the  agent,  and 
the  former  may  maintain  an  action  of  claim  and  ilelivery  for  the 
goods. 

2.  Where  plaintiff*  consigned  to  defendant^  a  stock  of  goods,  the  latter 

to  conduct  the  business  in  the  name  of  the  former  and  to  account 
to  plaintiff*  for  all  proceeds,  and  plaintiff*  brought  action  of  claim 
and  delivery:  IMfl,  that  the  denial,  in  defendants'  answer,  of 
plaintiff's  ownership  was  a  repudiation  of  the  contract  and  ren- 
dered it  unnecessary  for  plaintiff*  to  prove  a  demand  for  an  account- 
ing and  a  refusal  before  bringing  action. 

3.  In  claim  and  delivery  by  the  owner  of  a  stock  of  goods  under  a  con- 

tract with  defendants  entitling  the  latter  to  retain  possession  and 
to  be  reveate*!  with  tlie  title  w^henever  the  net  profits  paid  to  the 
owner  should  amount  to  $750,  the  defendants  are  entitled  to  an 
accounting  to  ascertain  the  amount  of  net  profits  paid  over  so  that 
the  owner  may  be  charged  with  the  same  in  adjusting  the  rights 
of  the  parties. 

Action  of  claim  and  delivery,  tried  before  Armjield,  J., 
and  a  jury,  at  August  Term,  1893,  of  Bcncomhe  Superior 
Court. 

The  following  issues  were  submitted  to  the  jury: 

**  1.  Did  the  defendants  make  the  written  contract  set 
forth  in  the  complaint  with  the  plaintitt?     Answer,  Yes. 

'*  2.  Is  the  plaintiff  the  owner  of  the  goods  which  it 
claims  in  the  complaint  and  entitled  to  the  possession 
thereof?     Answer,  Yes. 

**  3.  What  is  the  value  of  said  goods?    Answer,  $794.23. 
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^*  4.  Has  the  plaintiff  failed  to  perform  its  part  of  said 
contract  made  with  the  defendants?     Answer,  Yes. 

**  5.  What  damage  have  the  defendants  sustained  by 
reason  of  plaintiff's  failure  to  perform  said  contract? 
Answer,  $300." 

The  following  is  the  material  part  of  the  judgment,  from 
which  both  parties  appealed: 

**Now,  therefore,  it  is  ordered  and  adjudged  by  the  Court 
that  the  plaintiff  do  recover  from  the  defendants  the  goods, 
chattels  and  choses  in  action  described  in  the  inventory 
attached  to  the  complaint  in  this  case,  together  with  the 
costs  of  this  action. 

'*  It  is  also  adjudged  that  the  defendants  upon  their 
counter-claim  recover  from  the  plaintiff,  the  Jos.  M.  Hayes 
Woolen  Co.,  the  sum  of  $300  damages  for  the  breach  by 
the  plaintiff  of  the  written  contract  between  the  parties 
thereto,  as  set  forth  in  the  complaint.*' 

Mr.  James  If.  Merrimon,  for  plaintiflT. 

Mr.  Charles  A.  Moore^  for  defendants  (appellants). 

BuRWKLL,  J.:  The  plaintiff  here  brings  its  action  for  the 
possession  of  certain  personal  properly,  and  has  availed 
itself  of  the  ancillary  remedy  of  **  claim  and  deliverj'/' 
and  under  that  j)roceeding  the  property  was  taken  by  the 
Sheriff  and  delivered  to  the  plaintiff  according  to  the  pro- 
vision of  The  Code. 

In  the  second  paragraph  of  its  complaint  the  plaintiff 
says : 

"  Tluit  on  the  9th  day  of  April  the  plaintiff,  at  Asheville, 
N.  C.,  was  the  owner  and  lawf\illy  possessed  of  the  personal 
property,  the  goods  and  chattels  and  choses  in  action,  as 
set  forth  and  described  in  the  annexed  inventory,  of  about 
$750,  then  and  ever  since  its  property." 
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This  is  expressly  denied  by  the  defendants  in  their 
answer. 

In  the  third  paragraph  of  the  complaint  it  is  alleged 
that  on  the  9th  day  of  April,  1892,  the  plaintiff  entered 
into  the  following  contract  with  the  defendants: 

**This  agreement,  made  and  entered  into  this  9th  day  of 
April,  1892,  by  and  between  Robert  Winkleman,  agent  for 
the  Joseph  M.  Hayes  Woolen  Comi)any,  of  St.  Louis,  Mo., 
party  of  the  first  part,  and  D.  R.  McKinnon  and  H.  Petrie, 
of  the  countv  of  Buncombe  and  State  of  North  Carolina, 
parties  of  the  second  part,  witnesseth,  that  the  party  of  the 
first  part,  for  and  in  consideration  of  the  sum  of  ten  dollars 
to  him  in  hand  paid  by  the  parties  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  and  for  the 
further  consideration  of  the  mutual  covenants  and  agree- 
ments herein  mentioned,  has  this  day  consigned  to  the  said 
j)arties  of  the  second  part  all  of  a  certain  stock  of  goods 
and  fixtures  now  in  and  belonging  in  a  certain  store-house, 
No.  47  South  Main  street,  Asheville,  N.  C,  and  being  all 
the  goods  by  him  this  day  bought  from  J.  McD.  Whitson, 
assignee  of  McKinnon  &  Petrie. 

**  And  the  parties  of  the  second  part  agree  to  hold  said 
goods  as  the  agents  of  the  party  of  the  first  part,  and  to 
conduct  the  business,  which  is  a  tailoring  business,  in  the 
name  of  the  party  of  the  first  part,  and  to  conduct  it  in  a 
business-like  manner,  and  to  keej)  a  correct  account  of  all 
receipts  and  expenditures,  and  to  furnish  to  the  owners,  at 
any  time  demanded,  a  correct  account  of  affairs,  and  to 
%  turn  over  to  the  party  of  the  first  part  all  funds  that  come 
into  their  hands. 

"And  the  party  of  the  first  part  agrees  to  supply  from 
time  to  time  such  goods  as  are  necessary  to  keep  said  busi- 
ness in  operation,  and  when  the  {)arties  of  the  second  part 
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liave  so  conducted  said  business  that  the  net  earnings  to 
the  party  of  the  first  part  have  amounted  to  the  sum  of 
seven  hundred  and  fifty  dollars  then  the  title  to  all  tlie 
property  remaining  in  said  store-house  and  connected  with 
said  business  shall  vest  immediately  in  and  be  the  property 
of  the  parties  of  the  second  part. 

**  And  the  party  of  the  first  part  agrees  to  let  said  parties 
of  the  second  part  continue  said  business  in  said  manner 
until  January  1,  1893,  if  such  a  time  is  found  necessary 
and  so  desired  by  the  parties  of  the  second  part. 

**  And  the  parties  of  the  second  part  do  hereby,  in  con- 
sideration of  the  premises  above-mentioned  and  the  further 
consideration  of  one  dollar  to  them  paid,  the  receipt  of 
which  is  hereby  acknowledged,  sell,  transfer  and  .set 
over  all  their  personal  property  exemptions  and  rights 
thereto,  arising  out  of  and  connected  with  the  assignment 
of  the  parties  of  the  second  part  to  J.  McD.  Whitson,  to  the 
])arty  of  the  first  part,  said  assignment  being  dated  April 
(),  1892,  and  of  record  in  book  28,  in  the  office  of  Register 
of  Deeds  for  Buncombe  countv,  in  said  State. 

**  And  the  parties  of  the  second  part  agree  to  keep  said 
property  insured  in  a  sum  at  least  equal  to  seven  hundred 
and  fifty  dollars,  and  to  have  the  loss,  if  any,  made  paya- 
ble to  the  said  party  of  the  first  part,  as  his  interest  may 
appear  and  actually  be. 

**  Witness  our  hands  and  seals,  the  dav  and  date  first  above 

written. 

'*!).  R.  McKiNXON,         [Seal.] 

**H.  Petrie,  [Seal.] 

'Robert  Wixklemax,  [Seal.] 

*' Witness: 

•*Wm.  H.  Lewis." 

In  answer  to  this  paragraph  of  the  complaint  the  defend- 
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ants  say:  ''That  the  allegations  contained  in  the  third 
paragraph  of  the  complaint  are  untrue;  that,  as  they  are 
advised  and  are  informed  and  believe,  the  said  paper-writing, 
a  copv  of  which  thev  believe  is  correctlv  inserted  in  said 
third  paragraph,  was  made  with  one  Robert  Winkleman, 
and  not  with  the  plaintiff,  the  Hayes  Woolen  Co." 

The  execution  of  this  writing  being  thus  admitted  by  the 
defendants,  its  effect,  so  far  as  it  related  to  the  ownership 
of  the  property  described  therein,  which  was  conceded  to 
include  that  which  was  mentioned  in  the  complaint  and 
which  has  been  seized  under  the  warrant  of  claim  and 
delivery,  was  a  question  of  law  to  be  determined  by  tlie 
Court.  Tlie  defendants  in  their  answer  aver  that  the  goods 
in  controversy  here  were  originally  a  part  of  the  stock  of 
the  firm  of  McKinnon  &  Petrie,  which  firm  on  April  6, 
1892,  made  an  assignment  to  J.  Mel).  Whitson  for  the 
benefit  of  their  creditors,  of  whom  the  plaintiff  was  one, 
reserving  to  each  of  said  firm  his  exemptions,  and  that 
thereafter  the  following  deed  was  executed  by  the  assignee: 

'*  State  of  North  Carolina — Buncombe  Countv. 

"Know  all  men  by  these  presents  that  for  and  in  con- 
sideration of  the  sum  of  $1,500  to  me  in  hand  paid  by 
Robert  Winkleman,  agent  for  Jos.  M.  Hayes  Woolen  Com 
-  pany,  of  the  city  of  8t.  Louis,  Mo.,  the  receipt  whereof  is 
jiereby  acknowledged,  I  have  this  day  sold,  and  do  hereby 
sell  and  convey,  transfer,  assign  and  set  over,  all  and 
singular,  the  goods  and  chattels,  notes  and  accounts,  choses 
in  action,  and  other  evidences  of  debt,  together  with  all  the 
other  property  described  in  the  deed  of  assignment  executed 
to  me  on  the  6th  day  of  April,  1892,  by  D.  R.  McKinnon 
and  H.  Petrie,  of  the  citv  of  Asheville,  in  the  county  of 
Buncombe  and  State  of  North  Carolina,  said  goods  and 
chattels  being  now  in  the  store-house  No.  47,  on  South 
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Main  street,  in  said  city  of  Asheville,  a  correct  inventory 
of  which  is  this  day  given  and  furnished  with  this  bill  of 
sale. 

''In  testimony  whereof  I,  J.  McD.  Whitson,  assignee  in 
the  said  deed  of  assignment,  have  hereunto  set  my  hand 
and  seal,  this  the  9th  day  of  April,  1892. 

*'J.  McD.  Whitson,  Amgnee,  [Seal.] 
**  Witness: 

''Wm.  H.  Lewis." 

The  earnest  contention  of  the  defendants,  disclosed  bv 
their  answer,  was  that  the  plaintiff  was  not  the  owner  of 
the  goods  assigned  as  aforesaid  by  the  trustee  Whitson — 
that  that  assignment  was  to  Robert  Winkleman  and  not  to 
the  plaintiff.  We  cannot  assent  to  this  proposition.  The 
consideration,  as  stated  in  the  instrument,  was  '*paid  by 
Robert  Winkleman,  agent,"  for  the  plaintiff,  and  it  is  clearly 
indicated  by  terms  of  the  deed  that  the  title  to  the  goiMl.<5 
was  to  be  put  thereby  in  the  Jos.  M.  Hayes  Woolen  Com- 
pany, so  far  as  the  trustee  could  transfer  it.  Only  one 
other  thing  was  needed,  as  we  think,  to  make  the  plaintiff's 
title  comj)lete  on  that  day,  and  that  was  that  the  defeuti- 
ants'  claims  for  exemptions  out  of  the  stock  should  be 
adjusted.  And  this  was  done  by  the  contract  heretofore  set 
out,  the  execution  of  which  the  defendants  admit,  by  which 
they  did  ''sell,  transfer  and  set  over  all  their  personal 
property  exemptions  and  rights  thereto"  which  they  had 
reserved  under  their  assignment  to  Whitson.  That  con- 
tract was  made  by  the  defendants  with  the  plaintiff  through 
its  agent,  Robert  Winkleman.  There  is  nothing  about  it  to 
show  that  Winkleman  individually  had  anv  part  or  lot  in 
it.  It  was  plainly  expressed  in  it  that  he  was  acting  for 
the  plaintiff.  All  the  surrounding  circumstances  showed 
that  the  defendants  so  regarded  him  and  so  C(mtracteil  with 
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him.  The  fact  that  he  signed  mereW  "  Robert  Winkle- 
man  [Seal]"  to  the  instrument  has  no  importance.  The 
defendants  executed  that  contract  and  thereby  distinctly 
recognized  the  plaintiff  as  the  owner  of  the  goods  and 
agreed  to  hold  them  as  the  plaintiff's  consignees  or  agents 
according  to  the  terms  of  that  writing. 

His  Honor  did  not  err,  therefore,  when  he  told  the  jury 
to  find  the  first  fact  involved  in  the  second  issue,  to-wit,  the 
plaintiff's  ownership  of  the  goods,  in  its  favor.  That  issue 
involved  another  fact,  to-wit,  the  plaintiff's  right  to  the 
possession  of  the  goods. 

According  to  the  provisions  of  the  contract  the  defend- 
ants were  to  have  possession  of  the  goods,  with  a  right  to 
dispose  of  them  in  the  regular  usual  course  of  the  business, 
until  January  1,  1893.  This  siiit  was  brought  before  that 
time  had  expired.  Had  the  defendants  forfeited  their  right 
to  hold  and  use  the  goods  under  that  contract?  We  think 
so.  Their  right  to  the  j)Ossession  of  the  property  was  con- 
ditioned upon  their  continued  performance  of  those  duties 
to  the  plaintiff  which  they  stipulated  in  the  contract  that 
they  would  do.  Such  is  the  reasonable  and  proper  con- 
struction of  that  agreement.  There  was  to  be  a  constant 
recognition  of  the  plaintiff's  ownership.  The  business  was 
to  be  conducted  in  its  name.  They  expressly  agreed  that 
they  would  **keep  a  correct  account  of  all  receipts  and 
expenditures"  and  furnish  to  the  owners  at  any  time 
demanded  a  correct  account  of  affairs  and  turn  over  to  the 
party  of  the  first  part,  the  plaintiff',  all  funds  that  came  to 
their  hands.  Now,  the  averments  of  the  answer,  inde- 
pendent of  any  evidence,  are  themselves  sufficient  to  entitle 
the  plaintiff  to  assert  a  right  of  possession  of  the  goods. 
In  that  answer  the  defendants  distinctly  denv  that  the 
plaintiff'  is  or  was  the  owner  of  the  goods.  This  was,  of 
course,  eciuivalent  to  a  repudiation  of  all  their  obligations 
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to  the  plaintiff  growing  out  of  that  contract.  No  proof  of 
a  demand  for  an  account  and  a  refusal  was  necessary. 
Wiley  V.  Logan,  95  N.  C,  3o8.  The  title  having  been 
shown  to  be  in  the  plaintiff,  as  above  stated,  his  Honor 
miglit  well  have  held  that  the  declarations  of  the  defend- 
ants in  their  answer  showed  that  the  plaintiff  had  a  right 
to  take  possession  of  the  goods.  Thus  it  was  properly 
determined  that  the  plaintiff  was  not  only  the  owner  but 
was  entitled  to  the  immediate  possession  of  the  goods 
described  iy  the  complaint. 

We  do  not  deem  it  necessary,  in  the  view  we  ttike  of  the 
case,  to  consider  seriatim  the  objection  to  the  admissions  of 
evidence  and  to  the  charge  of  his  Honor  so  far  as  these 
excei)tions  relate  to  tlie  first  and  second  issues,  for,  as  we 
have  said,  those  issues  should  have  been  answered  in  the 
affiriiiative  upon  the  pleadings  and  the  writings  put  in 
evidence  by  the  j>arties. 

The  '*case^'  on  the  defendants'  appeal  contains  the  fol- 
lowing statement: 

*'  The  jury  returned  their  verdict  as  aj)pears  in  the  reconl, 
when  the  defendants  moved,  in  writing,  that  an  issue  be 
submitted  to  tlie  jury  or  an  account  be  taken  to  ascertain 
what  credits  the  defendants  are  entitled  to  upon  the  ?7oO, 
balance  due  to  the  plaintiff,  and  that  they  be  permitted  to 
pay  the  same  if  the  goods  could  be  re-delivered  to  them, 
and  if  they  could  not  be  re-delivered  to  them  that  the 
plaintiff  be  adjudged  to  pay  to  them  the  difference  between 
the  amount  due,  after  deducting  credits  so  ascertained,  and 
the  value  of  said  goods  as  settled  by  the  jury.  The  written 
motion  in  the  record  is  to  go  as  part  of  this  case  to  the 
Suj)reme  Court.  Tliis  motion  was  refused  by  the  Court, 
and  the  defendants  excepted.  The  judgment  appearing 
in  the  record  was  then  rendered,  and  'the  defendants  ex- 
cepted." 
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An  account  should  have  been  ordered.  The  allegations 
of  the  complaint  itself  showed  what  was  in  effect  an  agree- 
ment by  plaintiff  to  sell  the  goods  to  the  defendants  for  the 
sum  of  $750.  The  controversy  is  here  inter  partes.  It 
matters  not  whether  the  writing  be  called  a  mortgage  or  a 
contract  of  sale.  The  legal  effect  of  it  was  to  put  the  title 
to  the  goods  in  the  plaintiff  subject  to  defendants'  right  to 
pay  for  them  and  thus  actjuire  title  to  them.  The  rights 
of  the  parties  may  be  adjusted  in  this  action.  Austby  v. 
Secrest,  91  N.  C,  214.  In  such  accounting  the  goods  taken 
by  this  action  should  be  valued  at  $794.25,  as  found 
by  the  jury,  and  it  should  also  be  charged  with  such  sum 
as  it  has  collected.  Error. 


PLAIXTIFF^S    APPEAL    IN    SAME    CASE. 


BuRWELL,  J. :  After  a  careful  examination  of  the  defend- 
ants' answer  we  find  no  allegations  upon  which,  as  it  appears 
to  us,  the  fourth  and  fifth  issues  can  be  properly  supported. 
Throughout  that  pleading  there  is  a  persistent  denial  that 
there  was  any  contract  between  them  and  the  plaintiff.  It 
would  be  hard  measure,  nideed,  to  allow  the  plaintiff  to 
be  mulct  in  damages  at  defendants'  instance  for  not  doing 
what  the  defendants  themselves  insisted  the  plaintiff  was 
not  bound  to  do.  These  two  issues  and  the  findings  thereon 
should  be  stricken  out.  In  this  appeal  there  is  error.  The 
judgment  in  this  cause  wull  be  set  aside  and  an  order  for 
an  account  wull  be  made. 


670  IN  THE  SUPREME  COURT.  [114 


Atkinson  r.  Fa-krett. 


E.  B.  ATKINSON  et  al.    v.  E.  EVERETT,  Administrator  of  Clarke 

Whittier,  et  al. 

Injunction — Trust  Deed — Stipulation  in  Notes  as  to  Xou- 

assignability — Liens. 

Where  an  administrator  sold  land,  taking  grantees'  notes  for  balance  of 
purchase-money,  containing  a  stipulation  that  they  were  not  pay- 
able or  transferable  until  all  liens  and  liabilities  on  and  against 
the  lands  should  be  discharged,  and  such  notes  were  secured  by  a 
deed  of  trust  under  which  the  trustee  was  preparing  to  foreclose, 
and  vendees  sought  an  injunction  upon  the  ground  that  there  werv 
various  claimants  forparUs  of  the  land  and  suits  pending  for  one- 
sixth  of  it,  to  which  the  adminis^trator  replied  that  those  matters 
had  l?een  passed  upon  by  the  vendees*  attorney  and  that  the  ven- 
dees bought  with  full  knowledge  of  the  pending  suits  and  conflict- 
ing claims  and  that  the  stipulation  in  tJie  notes  referred  only  to 
judgments  against  decedent's  estate,  which  had  since  been  paid, 
and  to  the  balance  of  a  mortgage  debt  due  by  decedent's  estate, 
which  would  be  paid  out  of  the  money  to  be  paid  by  plaintiffs  (the 
vendees):  Hfldf  that  it  was  proper  to  continue  the  injunction  to 
the  hearing. 

x\rTi()N  brought  by  E.  B.  Atkinson  and  others  to  restrain 
defendant  administrator  and  others  from  selling  land  under 
a  deed  of  trust,  heard  before  Mclver,  J.,  at  Buncombe  Supe- 
rior Court. 

From  an  order  continuing  the  injunction  to  the  hearing 
the  defendants  appealed. 

The  affidavit  of  plaintiff"  E.  B.  Atkinson,  which  was 
supported  by  affidavits  of  C.  E.  Graham  and  others  simi- 
lar in  substance,  was  as  follows: 

"  1.  That  about  the  vear  1885  R.  V.  Welch  and  the  heirs 
of  J.  R.  Love,  and  perhaps  others  interested,  conveyed  to 
the  late  Clarke  Whittier  a  large  tract  of  laud  containing 
about  from  75,000  to  80,000  acres,  lying  in  Swain  county 
on  the  north  side  of  the  Western  North  Carolina  Railroad, 


N.  C]  FEBRUARY  TERM,  1894.  671 


Atkinson  r.  Everett. 


and  oil  the  north  side  of  the  Tuckaseigee  river,  and  now 
commonly  known  as  the  Whittier  lands,  at  the  price  of 
$50,000,  of  which  sum,  as  affiant  is  informed  and  believes, 
$10,000  was  paid  at  the  time  of  said  conveyance,  and  the 
remainder  secured  by  a  deed  of  trust  executed  by  said 
Clarke  Whittier  to  W.  L.  Hilliard,  conveying  the  said 
lands  to  said  Hilliard  as  trustee  in  trust  to  secure  the  pay- 
ment of  the  remainder  of  said  purchase-money.  That  since 
said  first  above-mentioned  conveyance,  as  affiant  is  informed 
and  believes,  various  amounts  have  been  paid  upon  said 
remainder  of  said  purchase-money  until  the  balance  now 
due  thereon  does  not  exceed  the  sum  of  $15,000.  That 
said  trustee,  Hilliard,  died  on  or  about  the  11th  day  of 
October,  1890,  and  the  defendant  W.  A.  Gibson  has  been 
duly  appointed  trustee  in  his  place.  That  on  or  about  the 
17th  day  of  May,  1887,  the  said  Clarke  Whittier  died, 
leaving  a  last  will  and  testament,  which  has  been  duly 
admitted  to  probate  in  said  county  of  Swain,  and  the 
defendant  E.  Everett,  on  the  7th  day  of  October,  1889,  was 
duly  appointed  administrator  cum  testamento  annexo  of  said 
Whittier. 

'^2.  That  on  or  about  the  2d  day  of  August,  1890,  the 
said  defendant  Everett,  as  by  said  will  he  was  duly  author- 
ized to  do,  conveved  the  lands  liereinbefore  described  to 
Natt  Atkinson,  C.  E.  Graham  and  J.  M.  Thrash  for  the 
price  of  $40,000.  That  of  this  sum  $8,000  was  paid  to  said 
Everett  on  or  about  the  2d  day  of  August,  1890,  and  the 
said  Natt  Atkinson,  C.  E.  Graham  and  J.  M.  Thrash  exe- 
cuted their  promissory  notes  under  seal  to  said  Everett  for 
$32,000,  copies  of  which  are  "hereto  annexed,  except  one 
note  for  $6,000  which  was  not  embodied  in  deed  of  trust  to 
Fry,  and  to  secure  the  payment  of  the  same  conveyed  said 
lands  to  A.  M.  Fry,  trustee,  in  trust  to  sell  said  lands  under 
certain  conditions  named  in  said  trust  deed.     That  of  the 
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said  sum  of  $40,000  there  is  still  due  said  Everett  about 
the  sum  of  $16,000,  with  some  interest,  upon  the  conditions 
hereinafter  mentioned. 

*^3.  That  on  or  about  the  15th  day  of  August,  1890,  the 
said  Natt  Atkinson,  G.  E.  Graham  and  J.  M.  Thrash  sold 
to  B.  L.  Duke  an  undivided  fourth  interest,  for  whidi  said 
Duke  has  paid  about  $23,400,  and  since  said  sale  to  said 
Duke  said  Natt  Atkinson  has  conveved  the  remainder  of 
his  interest  in  said  land  to  E.  B.  Atkinson  and  C.  B.  Atkin- 
son, two  of  the  plaintiffs  above  named,  and  the  said  C.  E. 
Graham  has  conveyed  his  interest  in  said  land  to  the  plain- 
tiff M.  S.  Ray,  wife  of  the  plaintiff  J.  E.  Ray. 

**  4.  That  since  the  convevance  to  said  Duke  he  has  made 
an  assignment,  as  affiant  is  informed  and  believes,  of  all 
his  property,  including  his  interest  in  said  land,  to  the 
plaintiffs  V.  Ballard  and  J.  F.  Wiley,  as  his  assignees. 

*'5.  That  the  plaintiffs  are  the  owners  in  fee-simple  of 
said  lands,  subject  to  liens  for  unpaid  purchase-money,  pro- 
vided the  titles  of  those  who  conveved  the  same  to  said 
Clarke  Whittier  were  not  defective.  That,  as  affiant  is 
informed  and  believes,  the  vendors  of  said  Clarke  Whittier 
did  not  have  or  convey  to  said  Whittier  a  good  and  inde- 
feasible title  to  all  of  said  lands,  but  on  the  contrary,  there 
are  large  parcels  of  the  same  held  and  claimed  by  other 
persons  under  grant  from  the  State  and  mesne  conveyances, 

'*6.  That,  as  affiant  is  informed  and  believes,  there  is 
now  an  action  pending  in  the  county  of  Swain,  or  in  the 
Supreme  Court,  between  the  heirs  of  one  Allison  as  plaiu- 
tiflfs  and  R.  V.  Welch  and  the  heirs  of  said  Clarke  Whit- 
tier as  defendants,  wherein*  said  plaintiffs  claim  to  be  the 
owners  of  an  undivided  sixth  interest  in  the  whole  of  said 
lands. 

*'7.  That  by  express  stipulation  in  the  notes  executed  by 
said  Natt  Atkinson,  C.  E.  Graham  and  J.  M.  Thrash  to  the 
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defendant  E.  Everett,  administrator  of  said  Clarke  Whit- 
tier,  said  notes  were  not  transferable  or  payable  until  all 
liens  and  liabilities  on  or  against  the  land  are  paid  and 
discharged;  but,  notwithstanding  said  express  stipulation, 
the  defendant  A.  M.  Frv,  trustee  in  the  deed  of  trust  of  said 
land,  to  secure  said  notes,  professing  to  act  under  the  power 
conferred  on  him  by  said  deed,  but  in  flagrant  violation  of 
said  stipulation  contained  in  said  notes,  has  advertised  said 
land  for  sale  to  pay  said  notes,  and  threatens  and  intends, 
unless  restrained,  to  sell  the  same  at  the  court-house  in  said 
county  of  Swain,  on  or  about  the  31st  day  of  January 
instant;  that  said  Fry  is  acting  in  concert  with  his  confed- 
erates, Everett  and  Gibson  and  Welch,  as  affiant  is  informed 
and  believes;  that  each  of  these  defendants  know  that  all 
liens  and  liabilitie^s  on  said  lands  have  not  been  paid  or 
discharged,  and  also  know  the  title  to  s»uch  of  said  lands  is 
in  dispute,  and  cannot  be  settled  until  after  protracted  liti- 
gation ;  that  affiant  is  informed  and  believes  that  the 
defendant  Welsh  has  threatened  that  if  the  defendants 
Everett  and  Fry  shall  be  restrained  from  selling  said  lands 
he  will  have  the  same  advertised  and  sold  under  the  deed 
of  trust  from  Clarke  Whittier  to  W.  L.  Ililliard  by  the 
defendant  Gibson,  who  has  been  apjiointed  trustee  in  the 
place  of  Hilliard. 

**  Affiant  further  swears  that  the  heirs  of  Clarke  Whittier 
all  reside  bevond  the  limits  of  the  State,  and  if  said  Ever- 
ett,  administrator,  is  permitted  to  collect  said  purchase- 
money  and  pay  the  same  or  any  ])art  thereof  to  said  Whit- 
tier heirs,  these  plaintiffs  will  not  be  able  to  recover  back 
the  same  without  great  trouble  and  expense,  and  perhaps 
not  at  all,  for  affiant  does  know  that  said  Wliittier  heirs  or 
nnv  of  them  are  solvent. 

*'  8.  Affiant  is  informed  and  believes  there  exists  an  agree- 
ment between  the  defendant  Everett  and  tliose  entitled  to 
43 
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receive  the  remaiuder  of  the  purchase-money  from  the  estate 
of  said  Clarke  Whittier  that  onlv  the  interest  shall  be 
required  to  bepaid  until  all  claims  and  encumbrances  shall 
be  removed  from  said  lands,  now  that  a  sum  sufficient  has 
been  paid  to  said  Everett  to  pay  said  interest. 

^'Affiant  adds  that,  as  he  is  informed  and  believes,  there 
are  several  thousand  acres  of  said  lands,  lying  near  the 
center  of  the  north-west  end  of  the  tract,  cUiimed  bv  tht- 
Foster  heirs,  and  known  as  the  P^ostcr  grant,  which  the 
plaintiffs  will  not  probably  be  able  to  hold.  At  all  eveut.s 
as  affiant  believes,  the  claim  of  said  Foster  heii-s*  will  be 
litigated,  and  considerable  time  and  expense  will  be  requiriMl 
to  procure  a  settlement  of  the  dispute. 

"The  plaiiftiffs  have  commenced  an  action  against  the 
defendants  for  an  injunction,  etc.  The  plaintiffs  pray  that 
the  defendants,  their  agents,  servants  and  emj>loyees,  be 
restrained  and  enjoined  from  selling  said  lands,  and  for 
such  other  relief  as  the  facts  of  the  case  mav  entitle  them 
to  have." 

The  stipulation  or  condition  contained  in  the  notes  was 
as  follows: 

*'  But  this  note  is  not  payable  or  transferable  until  all 
liens  and  liabilities  on  and  against  the  lands  in  Swain 
county,  N.  (A,  known  as  the  *Whit|.ier  Lands'  are  paid 
or  discharged." 

E.  Everett,  one  of  the  above-named  defendants,  being 
duly  sworn,  deposes  and  says: 

'*  1.  That  he  is  informed  and  believes  that  paragraph  1 
of  the  affidavit  tiled  by  E.  B.  Atkinson  is  true,  except  that 
there  is  not  more  than  the  sum  of  $14,000  due  on  these 
notes  secured  l)v  deed  of  trust  executed  bv  Clarke  Whittier 
to  W.  li.  Hilliard,  trustee. 

"  2.  That  paragraph  2  of  the  said  affidavit  is  true,  except 
that  there  is  due  this  affiant  the  sum  of  $19,5f52.6«,  with 
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interest  to  March  15,  1894,  a.s  udministrator  of  ('larke 
Whittier,  including  j)rincipal  and  interest,  but  there  is  nor 
has  been  no  dispute  l)etween  this  affiant  and  j>huntiffs  as 
to  the  amount  remaining  unpaid  on  said  notes. 

*''*>.  That  as  to  paragraph  .']  of  saitl  affidavit  this  affiant 
has  not  any  knowledge  or  information  sufficient  to  form  a 
belief." 

For  further  answer  to  said  affidavit  this  affiant  says: 
'*That  he  sold  what  is  known  as  the  r)0,000-acre  Whittier 
tract  of  land  to  Xatt  Atkinson,  ('.  E.  (Jraham  and  J.  M. 
Thrash  at  a  greatly  reduced  price,  to-wit,  $40,000,  because 
the  same  was  then  advertised  for  sale  by  virtue  of  a  power 
contained  in  deed  of  trust  executed  bv  Dr.  Whittier  to 
W.  L.  Milliard,  trustee,  to  secure  the  purchaSe-money ;  that 
said  sale  was  a  sale  in  gross  of  the  lands  describiMl  in  the 
deed  executed  by  this  affiant  an<l  was  not  a  sale  by  the 
acre;  that  this  affiant  cannot  speak  of  his  own  knowledge 
as  to  the  Foster  claims,  but  he  is  informed  and  believes 
that  Capt.  M.  E.  Carter,  after  a  thorough  investigation  of 
the  title  to  the  Wliittier  hinds,  made  an  abstract  of  same, 
and  in  said  abstract  stated  that  *evidentlv  Foster  and  those 
who  have  i)urchased  from  him  have  been  advised  that 
inasmuch  as  his  entries  were  junior  to  our  entry,  he  or 
they  would  be  declared  mere  trustees  of  the  legal  title  for 
the  benefit  of  the  present  owners,  should  they  ever  attempt 
to  make  any  claim ' ;  that  the  j)laintiffs  and  those  under 
whom  they  claim  have  been  in  possession  of  large  portions 
of  the  Whittier  tract,  and  this  affiant  is  informed  and 
believes  that  there  has  been  no  adverse  possession  under 
the  Foster  claims,  and  the  plaintiffs  have  not  been  evicted 
or  disturbed  in  their  possession ;  that  at  the  time  of  the 
sale  of  said  land  bv  this  afiiant  to  said  (Iraham,  Atkinson 
and  Thrash  a  suit  on  the  Allison  claim  was  then  pending 
in  the  Superior  Court  of  Swain  County  and  said  vendees 
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had  full  uotico,  both  actual  and  constructive,  of  said  claim  : 
that  the  validity  of  said  chiim  was  fullv  discussed  at  the 
time  of  said  sale,  and  Vapt  M.  E.  Carter,  the  legal  adviser 
of 'said  vendees,  advised  them  that  tliev  need  not  fear  the 
Allison  claims  as  there  was  nothing  in  it ;  *  *  *  that 
it  was  the  true  intent  of  the  conditions  in  the  notes  referred 
to  in  the  aftidnvit  for  plaintiffs  that  the  money  should  be 
first  applied  to  the  payment  of  the  ])urchas'>mi)ney  deed 
of  trust  to  W.  L.  Ililliard,  trustee,  and  any  jmigments  that 
were  a  lien  on  the  land,  and  never  contemplated  tlie  Alli- 
son claim,  or  a  defective  title,  or  defect  in  the  <iuantity  of 
land,  and  a  copy  of  the  deed  of  trust  under  which  the 
defendants  were  proceeding  to  sell  is  hereto  attached  and 
marked  Exhibit  *A' ;  that  at  the  time  of  said  sale  to  plain- 
tiffs there  were  several  judgments  docketed  which  were  a 
charge  on  the  estate  of  the  said  Clarke  Whittier,  deceased, 
but  the  same  were  fullv  satisfied  before  the  land  wasadver- 
tised  for  sale  and  before  this  action  was  brought;  that  at 
the  last  term  of  the  Superior  Court  of  Swain  County,  on 
the  trial  of  the  nction  brouglit  on  the  Allison  claim  (which 
motion  is  now  i»ending  in  the  Superior  Court),  the  follow- 
ing issue  was  submitted  to  the  jury:  ^Are  plaintiffs  the 
owners  and  entitled  to  the  possession  of  an  undivided  sixth 
I)art  of  the  o(),00()-acre  tract?*  and  said  issue  was  answoriMl 
*No';  that  in  the  deed  from  H.  V.  Welch  and  others  to 
('larke  Whittier  for  land  described  in  plaintiffs'  affidavit 
there  were  full  covenants  of  seizin,  general  warranty,  etc. ; 
that  said  grantors  are  solvent,  and  especially  R.  V.  Welch, 
who  is  a  resident  of  this  Stnte  and  amply  able  to  answer 
on  his  cov(»nants  for  an v  defect  of  title;  that  s«iid  affiant 
has  no  knowh^lge  or  information  sufficient  to  form  a  belief 
as  to  the  threats  of  Welch  to  advertise  said  land  as  sj>okeu 
of  in  plaintiffs'  affidavit;  that  this  affiant  has  no  intention 
of  paying  any  of  the  proceeds  of  the  sale  to  the  devisei»s 
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or  k'^atocs  of  Clarke  Whittier  until  all  liabilities  against 
the  estate  and  matters  in  dispute  are  settled;  that  the  deed 
of  trust,  as  this  affiant  is  advised  and  believes,  makes  it 
the  duty  of  A.  M.  Fry,  the  trustee,  to  see  that  enougli  of 
the  proceeds  of  a  saU*  should  be  ai)plied  to  the, satisfaction 
of  the  deed  of  trust  executed  to  W.  L.  Hilliard,  trustee, 
and  any  judgments,  liens,  if  tfiere  were  any;  that  if  said 
W.  L.  Hilliard  deed  of  trust  was  satisfied  out  of  the  amount 
due  this  affiant  bv  vendees,  there  would  still  l)e  due  the 
estate  (»f  (.'hirke  Whittier  a  considerable  amount,  which  is 
necessary  to  the  |)roper  administration  of  said  estate;  that 
the  amount  due  from  j»luintiffs  is  the  only  available  fund 
with  which  to  pay  the  Hilliard  trust  deed  and  to  pay  the 
costs  of  a<lministration,  as  the  balance  of  the  estate  consists 
mostly  of  mountain  lands  for  which  there  is  no  present 
sale,  and  it  would  b(?  a  great  hardshij)  to  this  affiant  to 
deprive  him  of  the  only  means  by  the  aid  of  which  he  can 
perform  the  conditions  in  the  deed  of  trust  hereto  attached  : 
that  is  to  say,  the  payment  of  the  Welch  and  Hilliard  liens, 
and  also  to  deprive  him  of  the  balance  due  the  estate  after 
satisfying  the  said  liens;  that  there  are  several  pressing 
debts  due  from  the  estate,  and  the  amount  due  from  the 
plaintiff's  is  necessary  to  discharge  same,  aw  the  other  assets 
of  the  estate  cannot  easilv  be  rendered  available  for  such  a 
purpose  without  a  great  sacrifice;  that  the  estate  of  Clarke 
Whittier  is  solvent,  and  affiant  is  informed  and  believes 
that  the  devisees  and  legatees  of  said  Whittier  are  entirelv 
solvent;  that  this  affiant  is  advised  and  believes  that  the 
title  to  the  Whittier  lands  sold  to  aforesaid  vendees,  (ira- 
ham,  Atkinson  and  Thrash,  is  good  and  indefeasible,  but 
if  there  are  unv  defects  in  said  title  thev  were  known  to 
the  said  vendees  when  they  purchased,  and  that  the  con- 
dition of  said  title  has  in  no  way  changed  since  said  pur- 
chase bv  said  vendees;  that   this  affiant  is  informed  and 
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believes  that  said  ven<l(»es  caused  the  tith'  to  said  hinds  to 
be  examined  hy  counsel  learned  in  the  law,  to-wit,  Capt. 
M.  v..  Carter,  b(»fore  they  bought  same,  and  tliat  if  there 
were  anv  defects  in  said  tith»  tliev  were  fuUv  a<l vised  of 
same  before .|)urchasing  as  aforesaid." 

Mr.  Jameii  II.  Merrimon,  for  plaintiffs. 
MeHHi's.  Fry  it*  Nf*vjbj/  and    IT.   II'.   Jones,  for  defendants 
(ai)pel  hints). 

• 

Pkk  (U'KiANf :  There  seems  to  us  to  have  been  no  error 
in  continuing  the  injunction  to  the  hearing.  Whilaker  v. 
Hill,  90  N.  ('.,  2,  and' the  numerous  cases  that  have  aifirmed 
that  decision  apply  to  this  api)eal. 

No  Ern»r.  Affirmed. 


K.   W.  (tKKKK  v.  city  ok  ASUKVIf.LE. 

Stafhtc    I  id  road  I  vc — Officer    of    (Hty — Tcrui    of    Office,    how 
ajff'ded  by  (unefuhient  to  chartrr  of  city — Appointmeikt . 

1.  A  Htatute  operates  prospectively  only  and  never  retroactively  unlecfi 

the  legislative  intent  to  tlie  eontrarv  is  made  manifent  either  bv 
tlH»  express  terms  of  tlie  statute  or  by  necessary  implication. 

2.  An  amendment  to  the  charter  of  a  rity  providing  that  the  City  Mar- 

slial  shall  hold  otiice  dnrini:  g(M)d  Indrnvior  <loes  not  have  the  effect 
of  enlarging  the  term  of  otiice  of  one  who  was  previously  elected 
to  hold  durinu:  tln»  term  of  the  aldermen. 

W.  The  term  of  othci'  of  a  City  Mai-shal  appointed  under  a  charter  pro- 
viding that  marshals  should  hold  office  during  the  otticial  term  of 
the  aldcruK'n  is  not  enlarged  from  one  to  two  yeai"s  by  an  amend- 
ment to  the  eharter  exti'uding  the  tenn  of  the  aldermen  from  one 
to  two  veal's. 
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4.  The  requirement  of  a  city  charter  that  the  aldermen  sliall  appoint  a 
marshal  at  their  first  meeting  after  their  election  is  merely  directory 
and  their  failure  to  make  the  appointment  at  the  tii*et  meeting  does 
•  not  invalidate  an  apix)intment  made  at  their  second  meeting. 

Application  for  niandunms,  heard  before  Armfield,  J.,  at 
August  Term,  1893,  of  BrxcoMBK  ^Superior  Court. 

It  being  agreed  by  all  parties  thcTeto  that  the  Court 
should  find  the  facts  and  pass  on  the  same  without  the 
intervention  of  a  jury,  his  Plonor  found  the  following 
facts,  to-wit: 

"1.  That  the  defendant,  The  Citv  of  Asheville,  is  a 
municipal  corporation,  chartered  by  an  act  of  the  (ieneral 
Assembly  of  North  Carolina  and  certain  nets  amending 
the  same,  all  of  said  acts  being  hereby  mnde  a  [)art  of 
these  findings  of  fact. 

**  2.  That  on  the  third  day  of  February,  18}»;],  tlie  jihuntitf 
was  dulv  elected  a  nnirshal  of  said  citv  bv  virtue  of  the 
authoritv  conferred  bv  the  charter  of  said  citv,  and  that  he 
was  duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  such  marshal,  and  continued  to  so  discharge  them 
till  the  third  dav  of  June,  189:^ 

'*3.  That  on  the  fourth  day  of  ihirch,  1893,  the  General 
Assembly  of  North  Carolina  passed  an  act  amending  the 
charter  of  the  said  city  of  Asheville,  chapter  2<)7,  Private 
Laws  of  1893,  and  which  is  hereby  made  a  part  of  these 
findings  of  fact. 

*M.  That  on  the  first  Mondav  in  Mav,  1893,  T.  W.  Pat- 

•  ft. 

ton  was  elected  >favor  of  the  citv  of  Ashevillo,  and  W.  W. 
Jones,  J.  M.  Westall,  B.  H.  CovSby  and  II.  Lamar  Gudger 
were  elected  aldermen  of  said  city,  and  were  duly  (jualified 
as  such  and  entered  on  the  discharge  of  their  duties  as  such 
on  the  third  Mondav  in  Mav.  1893,  and  in  connection  with 
J.  M.  (ludger  and  T.  C.  Starnes.  who  were  elected  on  the 
first   Mondav  in  Mav.  1891,  and  whose  term  of  office  did 
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not  expire  till  May,  189o,  eoustituted  the  Mayor  and  Board 
of  Aldermen  of  the  citv  of  Asheville,  all  defendants  in  this 
cause. 

"o.  That  said  Board  of  Aldermen  did  not  elect  anv  mar- 
shals  at  their  first  meeting  after  their  election  and  qualifi- 
cation, but  did  elect  certain  marshals  on  the  second  dav  of 
June,  1893. 

"  6.  That  after  the  said  election  of  marshals  on  the  second 
day  of  June,  1893,  E.  W.  Greer  was  notified  that  he  was 
no  longer  a  marshal  of  said  city,  and  his  services  as  such 
when  tendered  were  refused  bv  the  citv  authorities  and  he 
was  not  permitted  to  exercise  the  duties  of  said  office  after 
the  said  second  dav  of  June,  1893. 

"7.  That  the  j)laintitt'  insists  that  he  has  the  right  to 
enjoy  and  exercise  the  duties,  emoluments,  etc.,  appertain- 
ing to  said  office,  first,  because  the  official  term  of  the 
aldermen  in  office  when  he  was  elected,  to-wit,  J.  M.  (rud- 
ger  and  T.  C  Starnes,  had  not  expired,  and  that  he  was 
entitled  to  hold  said  oftice  during  their  official  term  of  office; 
second,  that  bv  the  act  passed  bv  the  (reneral  Assemblvou 
March  4,  1893,  the  ottice  of  marshal  was  holdable  during 
good  behavior,  and  became  operative  from  its  ratification, 
and  that  he  could  not  be  de{)rived  of  said  office  except  for 
the  causes  set  forth  in  said  act,  and  that  no  such  causes 
were  shown  as  not  to  entitle  him  to  hold  the  said  office: 
third,  that  no  marshals  were  elected  at  the  first  meeting  of 
the  Board  of  Aldermen  after  the  third  Moudav  in  Mav, 
1893,  and  that  the  aforesaid  act  passed  March  4th  would 
c(mfer  upon  him  the  right  to  said  office  as  therein  set  out." 

The  Court  held  that  the  act  did  not  apply  to  marshals 
holding  office  at  the  time  of  the  passage  thereof;  that  the 
official  term  of  tlie  aldermen  meant  till  the  next  regular 
election  after  which  thev  had  been  elected,  and  that  tl)e 
failure  to  elect  at  the  first  meeting  after  the  qualification  of 
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the  new  members  of  the  Board,  ou  the  third  Monday  in 
May,  1893,  did  not  prevent  the  election  of  marshals  at 
another  time,  and  refused  to  grant  the  mandamus  prayed 
for.     To  all  of  which  the  plaintiff  excepted  and  appealed. 

Mr.  James  H.  Mervimon,  for  plaintiff  (api>ellant). 
Messm.  IF.  IT.  Jones  and  F.  A.  Sondley,  for  defendant. 

AvKKY,  J.:  Unless  the-  legislative  intent  to  the  contrary 
is  made  manifest  either  by  the  express  terms  of  the  statute 
or  by  necessary  implication  arising  out  of  it,  it  will,  as  a 
rule,  be  held  to  operate  prospectively  only — never  retroact- 
ively. Lowe  V.  Harris,  112  N.  C,  489;  Endlich  Inst.  Stat., 
sects.  271  and  274;  Sedgewick  Stat,  and  ConBt.  Law,  p.  199; 
Southerland  on  Stat.  Ccmst.,  sec.  406;  Endlich,  supra,  271 
and  o2.').  There  is  lio  fact  found  in  this  case  which  takes 
it  out  of  the  general  rule  since  the  amendment  to  the  char- 
ter was  intended  to  affect  the  tenure  of  office  not  to  alter 
the  rules  of  evidence  or  procedure  or  to  take  effect  reme- 
dially  by  arresting  the  pernicious  conse([uences  of  enforc- 
ing an  existing  law. 

An  act  of  the  Legislature  passed  after  the  plaintiff'  was 
inducted  into  office  was  not  presumptively  intended  to 
enlarge,  diminish,  or  in  any  way  affect  his  term  of  office, 
if  his  tenure  was  definitely  fixed  at  the  date  of  its  passage, 
and  there  is  no  intimation  that  can  be  fairlv  construed  as 
indicating  a  jmrpose  to  do  either.  A  law  should  be  so 
interpreted,  if  pos.sible,  as  to  give  effect  to  all  of  its  provis- 
ions, and  thereby  carry  out  every  object  that  was  within 
the  contemplation  of  the  Legislature,  if  the  different  pro- 
visions can  be  so  harmonized  as  to  attain  that  end.  End- 
lich, supra,  sec.  294.  • 

Section  20,  ch.  Ill,  Laws  of  1883,  provided  that  the 
marshals  thereafter  elected  should   ''res])ectively  hold  their 
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offices  during  the  official  term  of  the  aldermen,  subject, 
however,  to  be  removed  at  any  time  for  misbehavior  or 
neglect  of  duties."  We  think  that  the  charter,  before  it 
was  last  amended  by  chapter  2(57,  Private  Laws  189;},  was 
properly  construed  to  fi:^  the  term  of  the  marshal  as  expir- 
ing after  the  regular  elections  of  aldermen.  The  require- 
ment that  the  aldermen  should  elect  marshals  at  the  first 
meeting  after  their  own  (jualification  was  plainly  directory, 
and  the  election  of  the  plaintiff's  successor  was  none  the 
less  valid  because  it  was  postponed  till  their  second  session. 
It  was  not  intended  that  the  omission  of  t!ie  aldermen  to 
discharge,  at  the  prescribed  moment,  a  duty  devolved  upon 
them  by  the  charter  should  be  held  to  tie  their  hands  so  as 
to  prevent  them  from  exercising  their  best  judgment  in  tlie 
selection  of  suitable  marshals  for  the  citv.  It  seems,  how- 
ever,  that  under  the  provisions  of  an  amendment  to  the 
charter  (Laws  1885,  eh.  128)  the  aldermen  hold  for  two 
vears,  three  onlv  of  the  six  beine:  elected  at  each  annual 
election.  When  the  act  was  passed,  which  fixed  the  terni> 
of  the  marshals  as  expiring  with  ''tlie  official  term  of  the 
aldermen,"  the  aldermen  were  all  elected  for  one  vearoulv 
(Private  Laws  1883,  ch.  Ill,  sec.  20),  and  tlie  amend- 
ment of  188")  cannot  be  fairly  interpreted  as  extending  the 
term  of  a  marshal  so  as  to  make  it  conform  to  that  of  the 
aldermen  holding  for  two  years,  instead  of  leaving  him,  as 
before,  to  hold  onlv  for  one  vear.  The  intention  of  the 
Legislature  was  evidently  to  elect  aldermen  in  two  clas.-ees. 
nothing  more:  and  if  there  had  been  any  purpose  to  change 
the  tenure  of  the  office  of  marshal  it  would  have  been  more 
explicitlv  declared.  When  it  became  desirable  that  thev 
should  liold  during  good  behavior  it  was  so  provided  in 
unecjuivocal  terms  by  the  Act  of  1803,  which  was  passed 
too  late  to  affect  the  status  of  the  plaintiff.  The  judgment 
of  the  Court  below  is  AffirmetL 
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*D.  S.  RUSSELL  et  al.  v.  A.  J.  LEATHERWOOD  et  al. 

m 

Highways — Public  Roads — Proceedings  to  Establish  Jurisdic- 

tioii — Incomplete  Statute. 

1.  C'h.  354,  Acts  of  1891,  providing  for  working  the  highways  of  certain 

counties  and  amending  the  general  law  as  affecting  them,  empow- 
ers "the  Board  of  Township  Trustees  and  the  Board  of  County 
Commissioners,  as  hereinafter  set  forth  in  this  chapter,"  to  lay 
out  public  roads,  and  repeals  all  inconsistent  laws,  but  does  not 
designate  how  the  joint  authority  is  to  be  exercised:  Held^  that 
the  provision  for  the  concurrent  authority  is  inoperative  and  the 
procedure  afforded  by  section  2038  d  »e(i.  of  The  Code  gives  juris- 
diction to  the  Countv  Commissioners  to  lav  out  roads  in  such 
counties  without  the  co-operation  of  the  Township  Trustees. 

2,  Where,  on  appeal  from  the  order  of  the  County  Commissioners  estab- 

lishing a  public  road,  the  Court  read  the  petition  to  the  jury  and 
charged  that  the  termini  of  the  road  were  as  set  out  in  the  peti- 
tion, it  was  not  error  to  refuse  further  instructions  as  to  the  i)oints 
named  as  termini. 

This  was  an  appeal  bv  A.  J.  Ijeatherwood  from  an  order 
of  the  Countv  Commissioners  of  Cherokee  countv  hiving 
out  a  public  road  which  the  petitioners  sought  to  have 
established,  heard  before  GrwccH,  J.,  and  a  jury,  at  July 
Special  Term,  1893,  of  Cherokee  Suj>erior  Court. 

Before 'impaneling  a  jury  the  defendant,  by  counsel, 
moved  the  Court  to  dismiss  the  petition,  because  the  peti- 
tion, as  was  shown  by  the  petition  itself  and  the  records 
and  orders  of  the  Board  of  Countv  Commissioners,  had 
never  been  acted  upon  by  the  Board  of  Township  Trustees 
for  ^^llley  Town  Townsliij)  (this  being  the  township  in 
which  the  road  .was  proj)osed  to  be  built),  as  provided  by 
chapter  854,  section  1,  Laws  1891,  but  only  by  the  Board 
of  Countv  Commissioners  of  Cherokee  countv,  on  the  jrround 
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that  the  County  Commissioners  alone  did  not  have  power 
to  act. 

Tlie  Court  refused  to  dismiss  the  petition,  and  defendants 
excepted. 

The  issues  submitted  to  the  jury  and  their  responses  were 
as  follows: 

**  1.  Is  the  road,  as  laid  out  by  the  jury,  a  public  neces- 
sity, and  is  the  same,  as  laid  out,  tlie  most  practicable  route 
between  the  points  named?     Answer,  Yes. 

"  2.  What  damage  is  Leatherwood  entitled  to  by  reason 
of  the  same?     Answer,  $200." 

In  the  course  of  the  development  of  defendants'  evi- 
dence defendants  proposed  to  show  that  a  different  route 
than  the  one  laid  out  bv  the  jurv  botweon  the  mountain  road 

I,'  O  a, 

beyond  the  brick  house  was  more  practicable  than  said 
route,  and  more  practicable  than  the  route  set  forth  in  the 
petition,  when  counsel  for  petitioners  objected,  and  proposed 
to  confine  defendants  in  the  evidence  to  the  points,  to-wit, 
**  the  depot  at  Andrews  and  the  mouth  of  the  lane."  The 
Court  overruled  the  objection  and  allowed  defendants  to 
develop  the  evidence  tending  to  show  that  there  was  a  more 
practicable  route  than  the  one  set  forth  in  the  petition  and 
the  one  laid  out  by  the  jury,  and  did  show,  by  evidence,  a 
different  route  which  it  could  be  located  on. 

The  counsel  for  petitioners,  closing  the  argument  to  the 
jury,  insisted  to  the  jury  that  *'the  depot  at  Andrews  and 
the  mouth  of  the  lane"  were  the  objective  points  set  forth 
in  the  petition.  • 

Defendants  objected  to  counsel  construing  the  petition, 
and  asked  the  Court  to  charge  the  jury  "that  the  two  point:? 
designated  in  the  petition  are  *the  depot  at  Andrews  and 
the  foot  of  the  mountain  road  leading  from  (rraham  county, 
and  beyond  the  brick  house,'  and  not  *  between  the  depot 
at  Andrews  and   tht^  mouth   of  the   lane,'  and   vou   are  to 
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consider  the  practicability  of  tlie  route  as  between  *tlie 
depot  at  Andrews  and  the  foot  of  the  mountain  road  lead- 
ing from  Graham  county,  beyond  the  brick  house/  and  not 
confine  yourselves  to  the  route  between  the  *  depot  and  the 
mouth  of  the  lane.'  " 

Ilis  Honor  refused  to  give  the  charge,  but  read  the  peti- 
tion, and,  instead,  said  to  the  jury,  "The  termini  are  as  set 
out  in  this  petition." 

Defendants  excepted,  and  from  the  judgment  rendered 
for  the  petitioners  on  the  verdict  the  defendant  Leather- 
wood  appealed. 

Messrs.  J.  W.  &  R.  L.  Cooper,  for  i)laintiffs. 

Mr.  Edmund  B.  Norvell,  for  defendant  (appellant). 

MacRae,  J.:  By  the  Act  of  1891,  chai)ter  354,  entitled 
*'An  act  to  provide  for  working  the  public  roads  and  high- 
ways of  Clay  and  other  counties,"  the  general  law  of  the 
State,  chapter  50,  Vol.  I  of  The  Code,  was  amended  in  several 
material  particular3  as  fixr  as  the  same  was  applicable  to  the 
five  counties  lying  in  the  extreme  western  part  of  the  State, 
Cherokee  being  one  of  said  counties.  It  was  provided  in 
section  2014  of  The  Code,  which  is  the  first  section  in  chap- 
ter 50,  that  the  Justices  of  the  Peace  in  each  townshij) 
should  have  the  supervision  and  control  of  the  public  roads 
in  their  respective  townships  under  the  name  of  the  Board 
of  Supervisors  of  Public  Roads.  And  it  was  further  pro- 
vided that  *'the  Board  of  Couutv  Commissioners,  as  here- 
after  in  this  chapter  set  forth,  shall  have  full  power  and 
authority  within  their  respective  counties  to  appoint  and 
settle  ferries,  to  order  the  laying  out  of  public  roads  where 
necessary,"  etc.,  etc.  It  was  also  provided  in  section  2023 
that  '"the  Board  of  Supervisors  shall  have  the  right  to  lay 
out  and  discontinue  cart-wavs,  and  the  Board  of  Commis- 
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.sioiiers  of  the  county  only  shall  have  the  wght  to  lay  out 
and  establish  and  discontinue  public  roads." 

The  Act  of  1891,  first  above  referred  to,  provides  that 
*'the  Justices  of  the  Peace  in  each  township  shall  have 
the  supervision  and  control  of  the  public  roads  in  their 
resj)ective  townships;  they  are  hereby  incorporated,  and 
the  Board  of  Trustees  of  such  township  shall  be  their  cor- 
porate name  ;  they  shall  have  the  right  to  sue  and  be  su'ed, 
plead  and  be  impleaded  in  any  of  the  courts  of  this  State. 
The  Board  of  Township  Trustees  and  the  Board  of  County 
( ■ommissioners,  as  hereinafter  set  forth  in  this  chapter ,  shall 
have  full  power  and  authority  within  their  respective  coun- 
ties to  aj)point  and  settle  ferries  and  to  order  the  laying  out 
and  rei)airing  of  public  roads  where  necessay,"  etc.  It  is 
not  provided  or  set  forth,  however,  in  said  chapter  how  the 
joint  authority  is  to  be  exercised  with  regard  to  the  laying 
off  of  public  roads,  although  the  power  and  authority  are 
expressed  to  be  given  **as  hereinafter  set  forth  in  this 
chaj)ter." 

The  law  with  regard  to  the  establishment  of  public  roads 
providing  a  system,  beginning  with  a  petition  to  the  Board 
of  County  Commissioners  and  with  notice  to  parties  inter- 
ested, opportunity  of  hearing  and  of  appeal,  is  set  out  in 
sections  2038,  2039  and  2040  of  The  Code.  The  proceed- 
ing is  to  be  instituted  before  the  Board  of  County  Commis- 
sioners and  carried  on  before  them,  and  from  their  action 
lies  an  appeal  to  the  Superior  Court. 

The  petitioners  in  the  present  proceeding  filed  their 
•petition  with  the  Board  of  Commissicmers  and  the  usual 
orders  were  made  by  the  Board  without  the  co-operation  of 
the  Township  Trustees,  and  all  of  the  proceedings  were  regu- 
lar under  the  general  law.  The  appellant  contends  that 
the  Board  of  Commissioners  had  no  jurisdiction  to  determine 
the  matter  in  the  absence  of  the  Township  Trustees,  and 
moves  here  to  dismiss  for  want  of  jurisdiction. 
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The  right  to  open  public  roads  through  tlie  hinds  of  the 
citizen,  founded  upon  the  necessities  of  the  people  and  their 
convenience,  is  one  to  be  exercised  strictly  within  the  bounds 
of  the  statute  conferring  such  authority,  because  it  involves 
the  principle  of  eminent  domain,  the  taking  of  private 
property  upon  just  compensation  for  the  use  and  benefit  of 
the  general  public.  A  well-digested  system  for  the  laying 
oLlt  of  public  roads  has  long  been  in  operation  in  this  State, 
in  which  is  provided  by  la'w  a  regular  procedure  before  the 
County  Commissioners  upon  petition  duly  advertised,  w^ith 
the  opportunity  to  all  persons  over  whose  lands  the  proposed 
road  is  to  be  opened  to  be  heard  and  to  appeal,  and  to  have 
compensation  in  case  it  is  finally  adjudged  to  be  a  public 
necessity  that  such  road  should  be  opened.  Special  acts 
have  also  been  passed  for  the  benefit  of  certain  counties, 
providing  special  procedures  within  their  limits  for  the  pur- 
poses indicated  with  regard  to  the  public  highways,  differ- 
ing from  those  provided  in  the  general  law^,  and  these  acts 
in  some  instances  have  proved  highly  beneficial,  and  no 
question  can  be  made  of  the  {)ower  of  the  Legislature  to 
enact  these  special  laws.  In  the  Act  of  1891  such  special 
provision  was  made  for  the  county  of  Cherokee  and  four 
other  counties,  and  this  act  has  been  modified  as  to  some 
and  repealed  as  to  others  of  the  said  counties.  Indeed,  by  the 
Act  of  1893,  entitled  **  An  act  for  the  better  working  of  the 
public  roads  of  Cherokee  county,'*  much  of  the  Act  of  1891 
has  been  repealed  and  a  new  system  adopted,  but  we  have 
been  unable  to  find  any  change  in  the  act  last  named  with 
regard  to  the  opening  of  new  roads  within  that  county. 
At  any  rate  the  said  act  was  in  force  at  the  time  these  pro- 
ceedings were  instituted  and  the  road  named  therein  was 
laid  off.  Wo  are  confronted  bv  the  fact  that  while  this 
authority  to  open  public  roads,  theretofore  delegated  exclu- 
sively to  the  County  Commissioners,  was  given  to  the  Town- 
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ship  Trustees  and  the  County  Commissioners,  it  was 
expressed  in  terms  that  such  power  and  authority  was  to  be 
**as  hereinafter  set  forth  in  this  chapter/'  and  that  there  is 
no  further  direction  in  said  chapter  of  the  mode  in  which 
such  power  shoukl  be  exercised.  It  was  plainly,  tlien,  tlie 
intention  of  the  Legislature  to  provide  such  method:  if  it 
had  been  expressed,  the  further  provision  in  section  2S 
repealing  all  laws  in  conflict  with  this  act  would  mnke  the 
new  the  exclusive  mode  of  laViui^  out  new  roads  in  said 
countv.  But  there  is  no  conflict  between  the  old  law  and 
the  new  act  as  they  now  stand.  There  is  an  evident  defect 
or  omission  in  this  respect  in  the  Act  of  1891.  While  with- 
out doubt  a  clerical  error  niav  be  read  as  amended,  or  words 
may  even  be  transposed  in  the  interpretation  of  a  st-atute. 
in  order  to  reach  the  clear  intention  of  the  Legislature, 
there  is  no  warrant  to  the  Courts  to  supply  apparent  omis- 
sions, although  the  result  may  be  to  render  the  act  inopera- 
tive. *'8o  an  act  which  authorized  municipalities,  acconl- 
ing  to  a  procedure  therein  described,  to  open  and  widen 
streets,  and  prescribed  a  procedure  for  the  opening  but  none 
for  the  widening  of  the  same,  was  held  to  that  extent  inoji- 
erative."  Endlich  on  Statutes,  sec.  22;  Chaffee's  Appeal. 
56  Mich.,  244;  Southerland  on  Stat.  Con.,  sees.  431  and  4:J2. 
If  the  legislative  intent  was  not  plainly  ex[)ressed  to  give 
this  joint  authority  to  be  exercised  as  hereinafter  set  forth 
it  might  be  that  the  jurisdiction  of  the  two  bodies  would 
be  held  to  be  concurrent;  but  as  we  have  seen  it  is  sucli 
jurisdiction  as  in  its  nature  cannot  be  exercised  without  a 
statutory  procedure,  which  procedure  is  already  aflbrded  to 
the  County  C-onlmissionei's  by  the  general  law  as  already 
cited,  and  not  given,  as  it  was  intended  to  be,  to  the  Town- 
ship Trustees,  or  to  the  two  Boards  jointly.  We  must  con- 
clude, therefore,  that  the  provision  of  the  act  is  inoperative, 
and  that  the  petitioners  have  pursued  the  course  [>r()vidcMl 
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by  law  to  effect  their  object.  The  motion  to  dismiss  for 
want  of  jurisdiction  was  the  point  principally  relied  upon 
by  the  appellant.  The  other  exception  was  to  the  refusal  of 
his  Honor  to  instruct  the  jury  as  to  the  points  designated 
in  the  petition.  We  can  see  no  force  in  this  exception. 
His  Honor  read  the  petition  itself  to  the  jury,  and  told 
them  that  the  termini  are  as  set  out  in  this  petition. 

No  Error. 


W.  L.  MYERS  V.  WILLIAM  STAFFORD  et  al. 

Dissenting  opinion  of  Associate  Justice  Clark  (filed  after  the 
case  reported  on  page  234-  of  this  volume  wa^  printed). 

Clark,  J. :  I  concur  in  the  result,  but  dissent  from  so 
much  of  the  opinion  as  holds  that  bastardy  is  a.  criminal 
action.  The  ten-dollar  penalty,  even  if  held  to  be  a  fine, 
pure  and  simple,  and  not  a  fiscal  regulation,  would  be 
simply  one  criminal  feature  added  to  this  anomalous  pro- 
ceeding, which  has  been  often  held  to  have  both  criminal 
and  civil  features,  but  to  be,  notwithstanding,  purely  a 
police  regulation.  State  v.  Edwards^  110  N.  C,  511.  I  will 
merely  add  to  what  was  said  in  the  concurring  opinion  in 
State  v.  Burtorij  113  N.  C,  664,  this  consideration:  that  if 
the  proceeding  is  now  a  criminal  action  it  is  difiicult  to  see 
why  the  woman  is  not  equally  guilty  with  the  man.  If  it 
is  a  crime  she  is  a  participant.  To  make  it  a  crime  merely 
makes  it  a  substitute  for  the  offence  of  fornication  and  adul- 
terj^  but  punishing  the  man  alone.  This,  too,  loses  sight 
of  the  entire  object  of  this  law,  which  is  a  civil  regulation 
44 
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to  provide  for  the  support  of  the  child  and  protect  the 
county  from  liability  therefor.  I  cannot  think  that  by 
incidentally  providing  for  a  revenue  of  ten  dollars  to  the 
school  fund  (probably  in  view  of  the  fact  that  the  child 
will  require  education  from  the  public  schools)  the  whole 
nature  of  the  procedure  is  made  criminal,  though  the  acces- 
sory and  participant,  the  woman,  is  not  made  indictable. 
The  statute  certainly  does  not  contemplate  she  should  be, 
yet  why  is  she  not  if  she  is  present  aiding  and  abetting  in 
what  is  now^  held  to  be  a  criminal  offence? 


WELLINGTON  &  POWELLSVILLE  RAILROAD  COMPANY  v.  THE 
CASHIE  &  CHOWAN  RAILROAD  AND  LUMBER  COMPANY. 

Coij)orations — Right  of  Waij — Eminent  Domain — Collateral 

Attack  of  Corporation. 

The  existence  of  a  railroad  corporation  cannot  be  attacked  or  queetioned 
in  an  action  brought  by  it  to  condemn  land  for  its  purposes. 

PROCEEDiNCi  for  the  condemnation  of  right  of  way  for  a 
railroad  over  defendant's  land — the  area  of  the  land  sought 
to  be  condemned  being  about  eleven  acres — heard  on  affida- 
vits and  on  the  application  of  the  defendant  for  injunction, 
etc.,  before  Bynmn,  J.,  at  Chambers  at  Newbern  on  the  6th 
December,  1893. 

The  defendant  alleged  tliat  the  plaintiff,  instead  of  being 
incorporated  for  the  purpose  of  becoming  a  public  common 
carrier,  was  a  purely  private  corporation  and  formed  as  a 
subterfuge  and  for  the  purpose  of  evading  the  result  of  a  liti- 
gation pending  between  the  defendant  and  the  Bninning 
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Manufacturing  Company,  which  had  been  restrained  from 
entering  upon  the  lands  of  the  defendant  and  whose  officers 
etc.,  were  the  same  as  those  of  plaintiff  corporation.  The 
plaintiff  acknowledged  in  the  affidavits  of  its  officers  that  it 
was  incorporated  in  the  interest  of  the  Branning  Manufac- 
turing Company,  which  owned  lands  which  could  only  be 
reached  by  traversing  the  lands  of  the  defendant,  but  that 
it  was  a  boiia  fide  railroad  corporation,  formed  for  the  pur- 
pose of  not  only  hauling  the  lumber  of  the  Branning  Manu- 
facturing Company,  but  also  of  other  companies  and  indi- 
viduals, wiio  could  not  get  their  lumber  to  market  except 
across  the  defendant's  land,  as  well  as  for  the  purposes  of 
general  transportation  and  traffic. 

Upon  considering  the  affidavits  of  the  parties  his  Honor 
adjudged  that  the  defendant  was  not  entitled  to  the  injunc- 
tion, and  refused  it,  dissolving  the  restraining  order  there- 
tofore issued  upon  the  plaintifi*'s  filing  with  the  Clerk  of 
the  Superior  Court  of  Bertie  County  a  bond  in  the  sum  of 
one  thousand  dollai-s  ($1,000)  conditioned  to  pay  to  the 
defendant  such  damages  as  it  might  recover  in  this  action, 
the  solvency  of  said  bond  to  be  approved  by  said  Clerk. 

From  this  order  dissolving  the  restraining  order  plaintiff 
appealed. 

Messrs.  R.  JS.  Peebles  and  Battle  &  Mordecai,  for  plaintifi'. 
Mr.  F.  D.  Winston,  for  defendant  (appellant). 

Per  Curiam  :  Upon  a  consideration  of  the  affidavits  filed 
we  are  of  the  opinion  that  the  order  of  his  Honor  should 
not  be  disturbed.  It  may  also  be  observed  that  the  exist- 
ence of  the  corporation  cannot  be  assailed  in  this  collateral 
manner  {Asheville  Div.  v.  Aston,  92  N.  C,  o78),  and  that  the 
amount  of  land  sought  to  be  condemned  does  not  appear 
to  be  unreasonable.     The  very  granting  of  a  charter  like 
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this  implies  that  land  is  necessary  to  be  taken  for  the  right 
of  way,  and,  unless  the  discretion  is  abused,  the  Courts  will 
not  interfere.     Railroad  v.  Railroad,  106  N.  C,  23. 

Affirmed. 


MARTHA  A.  LIVERMAN  v.  ROANOKE  &  TAR  RIVER  RAID- 
ROAD  COMPANY. 

Action  for  Damages  —  Eminent  Domain  — Injury  to  Ijands 
.  Adjoining  Lands  Sought  to  be  Condemned  —  Damages 
Recoverable  by  Grantee  of  Lands. 

1.  Where  the  enjoyment  of  an  casement  by  a  railroad  in  the  lands  of  a 

land-owner  has  the  effect  of  injuring  adjoining  lands  of  the  owner 
damages  are  recoverable  for  such  injury. 

2.  In  condemnation  proceedings  there  can  be  no  recovery  of  damages 

incident  to  the  entry — such  as  for  destruction  of  crops  and  the 
like — nor  for  use  and  occui^ation  before  plaintiff  acquired  title,  for 
these  are  personal  to  the  owner  and  do  not  pass  to  the  grantee. 

Action  for  damages  to  land,  tried  at  November  Special 
Term,  1893,  of  Bertie  Superior  Court,  before  Bynum,  /. 

The  facts  of  the  case  appear  in  the  report  of  the  former 
appeal  (109  N.  C,  52).  Upon  the  filing  of  the  certificate 
of  the  Supreme  Court  commissioners  were  appointed  to 
assess  damages  sustained  by  plaintiff,  and  at  May  Term, 
1893,  of  Bertie  Superior  Court,  the  Court  being  of  opinion 
that  the  plaintiff  was  entitled  to  a  jury  trial,  it  was  ordered 
that  the  case  be  tried  by  a  jury  on  the  issues  arising  on  the 
pleadings  as  to  damages  and  exceptions  to  the  report  of 
the  commissioners.  On  the  trial  at  November  Term,  1893, 
the  plaintiff  insisted  that  she  had  the  right  to  recover 
actual  damages  to  the  land  besides  the  actual  value  of  the 
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land  taken.  The  defendant  insisted  that,  under  the  decis- 
ion of  the  former  appeal  ^s  reported  in  109  N.  C,  p.  52,  the 
plaintiff  was  limited  to  the  value  of  the  land  actually 
taken,  and  this  was  the  sole  contention. 

The  following  facts  were  admitted  by  both  parties: 

"  1.  The  railroad  was  completed  on  the  locus  in  quo  more 
than  two,  but  less  than  three,  years  before  this  action  was 
commenced. 

"2.  Tliat  at  the  time  said  railroad  was  constructed  and 
completed  the  plaintiff  was  not  the  owner  of  the  locus  in 
quo. 

"3.  That  at  the  time  the  road  was  built  Joseph  John 
Harrell  and  wife  were  the  mortgagors  in  possession  of  said 
land  and  J.  W.  Perry  and  T.  R.  Jernigan  the  mortgagees, 
and  under  a  foreclosure  of  said  mortgage  J.  W.  Perry 
became  the  purchaser,  and  on  May  15,  1890,  conveyed  the 
locus  in  quo  to  defendant. 

"4.  On  May  19,  1887,  said  J.  John  Harrell  and  wife 
conveyed  to  defendant  the  right  of  way  over  said  land. 
The  said  mortgage  was  registered  prior  to  the  commence- 
ment of  the  construction  of  said  road,  and  no  consent  to 
said  right  of  way  was  obtained  from  said  mortgagees. 

"  5.  And  the  damages  (if  the  plaintiff  is  entitled  to 
recover)  are  to  be  hereafter  assessed  according  to  law. 

**  6.  The  charter  of  defendant  company,  as  it  appears  in 
tlie  Act  of  Assembly,  is  made  a  part  of  the  statement  of 
facts." 

The  plaintiff  tendered  the  following  issue: 

"What  amount  of  compensation  is  the  plaintiff  entitled 
to  by  reason  of  the  construction  of  the  road  across  her  lands 
and  building  the  depot  thereon?'' 

The  defendant  tendered  the  following  issue: 

"What  was  the  value  of  the  lands  taken  and  occupied 
by  the  defendant  at  the  time  of  its  occupancy?" 
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The  Court  declined  to  submit  either  of  these  issues,  and 
submitted  the  following: 

"1.  What  was  the  value  of  the  land  taken  and  occupied 
by  the  defendant  at  the  time  of  its  occupancy?  Answer, 
$125. 

"  2.  What  is  the  damage,  if  any,  to  the  other  lands  of  the 
plaintiff  (set  out  in  the  pleadings)  by  reason  of  the  build- 
ing of  said  railroad  through  her  lands  and  its  use  and 
operation  by  the  defendant?     Answer,  $375. 

The  plaintiff  then  introduced  as  a  witness  one  White, 
and  proposed  to  ask  him  how  much  damage  the  railroad 
and  depot  do  the  lands  of  the  plaintiff.  To  this  question 
the  defendant  objected.  Objection  overruled,  and  the 
defendant  excepted. 

Witness  testified  that,  considering  the  way  the  land  was 
left,  injury  to  drainage  and  inconvenience  the  road  made 
in  farm,  it  was  damaged  $1,000. 

The  plaintiff  offered  several  other  witnesses,  whose  evi- 
dence tended  to  show  that  the  land  actually  taken  was  worth 
$125;  that  the  damage  to  the  land  not  actually  taken  was 
from  $500  to  $800,  caused  by  draining  water  on  the  land, 
thereby  rendering  it  unproductive,  and  the  inconvenience 
caused  in  getting  about  the  farm,  the  road  running  entirely 
across  the  farm,  from  three-quarters  to  one  mile,  cutting  it 
in  two  parts ;  could  not  cross  the  railroad  in  the  farm  except 
at  one  place ;  could  not  drain  the  land. 

The  defendant  introduced  witnesses  tending  to  show  that 
the  actual  value  of  the  land  taken  was  $125,  and  the  dam- 
age to  the  other  lands  nothing. 

Upon  the  conclusion  of  the  evidence  the  defendant  asked, 
in  writing,  for  the  following  instructions: 

'*1.  That  the  i)laintiff  can  only  recover  the  value  of  the 
land  taken  and  occupied  by  the  defendant  for  its  road-bed 
and  de])Ot. 
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"2.  That  if  the  jury  find  that  the  defendant  company 
had  appropriated  the  land  described  in  the  pleadings  before 
the  plaintiff  acquired  the  same  by  deed  from  J.  W.  Perry, 
then  that  the  plaintiff,  not  being  the  tenant  in  possession  at 
the  time  of  its  occupation,  is  not  entitled  to  such  damages 
as  were  incidental  to  defendant's  entrv  thereon." 

There  was  no  exception  by  the  defendant  to  the  instruc- 
tion of  the  Court  as  to  the  measure  of  damages,  the  only 
point  raised  being  that  the  plaintiff  was  limited  to  the  value 
of  the  land  actually  taken. 

The  jury  returned  a  verdict  answering  the  first  issue 
'^$125,"  and  the  second  issue  **$375.''  The  defendant 
then  prepared  and  tendered  to  the  Court  judgment  for 
$125,  upon  the  payment  of  which  the  plaintiff  should  exe- 
cute deed  to  the  defendant  for  the  land  actuallv  taken  and 
in  the  occupation  of  the  defendant. 

The  Court  refused  to  sign  such  judgment,  and  adjii<lged 

that  the  plaintiff  recover  of  the  defendant  the  sum' of  $oOO 

« 

and  costs  of  the  action,  upon  payment  of  which  title  to  the 
land  taken  should  vest  in  the  corporation  as  allowed  by  its 
charter  and  by  chapter  49,  Vol.  I  of  The  Cbde,  ind  that  the 
right  of  the  plaintiff  should  thereupon  be  divested  in  and  to 
the  same.     From  this  judgment  the  defendant  appealed. 

Mr.  F,  D.  Winstoriy  for  plaintiff. 

Messrs,  J.  B.  Martin,  R.  B.  Peebles  and  W,  H.  Day,  for 
defendant  (appellant). 

Shepherd,  C.  J. :  When  this  case  was  before  us  on  a 
former  appeal  (109  N.  C,  52)  it  was  held  that  the  defendant 
acquired  no  title  to  the  right  of  way  under  the  deed  of  the 
mortgagor,  and  that  the  mortgage  having  been  foreclosed 
the  title  to  the  land  became  vested  in  the  plaintiff,  who  pur- 
chased at  the  foreclosure  sale.     We  also  held  that  under 
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the  general  railroad  act  (the  provisions  of  which  control 
this  case)  the  simple  entry  and  occupation  of  the  defendant 
confei'red  upon  it  no  right  to  the  easement,  and  that  this 
could  only  be  acquired  by  grant  or  by  virtue  of  proceed- 
ings to  condemn.  This  being  so  it  is  plain  that  unless  an 
easement  is  acquired  in  some  way  by  the  defendant  it  has 
no  legal  right  to  occupy  any  part  of  the  plaintiff's  land  ; 
and  as  this  right  is  to  be  acquired  in  this  proceeding  it 
must  follow  that  compensation  must  be  awarded  the  plain- 
tiff not  only  for  the  land  actually  occupied,  but  also  for 
damages  to  her  adjoining  land,  as  in  other  cases.  The 
plaintiff,  as  we  remarked  on  the  former  appeal,  can  recover 
no  damages  incident  to  the  entry — such  as  the  destruction 
of  crops  and  the  like — nor  for  use  and  occupation  before 
she  acquired  title.  These  damages  are  personal  to  the 
owner — "fruit  fallen" — and  do  not  pass  to  his  grantee. 
The  plaintiff  is  not  seeking  to  recover  such  damages  in  this 
action,  but  simply  compensation  for  an  easement  which  the 
defendant  is  now  to  acquire  in  her  land,  and  if  the  enjoy- 
ment of  this  easement  will  have  the  effect  of  injuring  the 
adjoining  lands  of  the  plaintiff  it  must  follow  that  such 
damages  must  also  be  assessed.  Counsel  for  defendant  con- 
tended that,  conceding  this  to  be  true,  there  was  error  in 
submitting  issues  which  comprehended  other  elements  of 
damage,  and  that  the  jury  might  have  included  the  dam- 
ages personal  to  the  former  owner.  In  answer  to  this 
proposition  it  is  only  necessary  to  say  that  there  was  no 
evidence  of  any  damage  except  for  the  land  taken  and  the 
injury  to  the  adjoining  land.  It  is  further  to  be  noted  that 
there  is  no  exception  whatever  as  to  the  measure  of  dam- 
ages nor  to  the  charge  of  the  Court,  "the  only  point  raised 
being  that  the  plaintiff  should  be  limited  to  the  value  of 
the  land  actually  taken.'* 
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As  the  leading  principle  governing  the  case  was  examined 
and  passed  upon  in  the  opinion  upon  the  former  hearing 
it  is  unnecessary  to  enter  into  a  more  elaborate  discussion 
of  the  subject. 

We  will  remark,  however,  that  a  different  rule  prevails 
where  a  right  is  acquired  by  the  entry  alone,  leaving  the 
damages  to  be  subsequently  assessed,  and  the  authorities, 
therefore,  from  such  jurisdictions  are  not  in  point.  It  maj' 
further  be  observe<l  that  if  the  previous  owner  had  sued  for 
permanent  damages  by  reason  of  the  location  and  con- 
struction on  the  road  he  would  by  such  act  have  conferred 
the  easement  upon  the  defendant.  White  v.  Railroad^  113 
N.  C,  610 — 622.  Such  does  not  appear  in  this  case,  and 
we  can  see  no  error  in  the  ruling  of  the  Court.  The  excep- 
tion relating  to  the  right  of  a  jury  trial  upon  the  exceptions 
of  the  commissioners  was  abandoned  on  the  argument. 

Affirmed. 


SUSAN  M.  FULP,  Administratrix  of  J.  Wesley  Fulp,  v.  ROANOKE  & 

SOUTHERN  RAILWAY  COMPANY. 

Action  for  Damages  for  Injury  Resulting  in  Death — Negli- 
gence— r  Failure  to  Give  Signal  of  Approach  of  Train — 
Person  Walking  on  Track, 

Where,  in  an  action  against  a  railroad  company  for  negligently  causing 
the  death  of  plaintiff's  intestate,  the  complaint  alleges  no  other 
negligence  than  the  failure  of  the  engineer  to  give  any  notice,  by 
whistle,  bell  or  otherwise,  of  the  approach  of  the  train  to  intestate, 
who  was  walking  on  the  track  and  was  run  over  and  killed  by  the 
locomotive,  no  sufficient  cause  of  action  is  stated. 

Civil  action,   heard   before   Winston,  J.,  at   Deeenlber 
Term,  1893,  of  Forsyth  Superior  Court. 
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The  plaintiff  sought  to  recover  damages  for  the  negli- 
gent killing  of  her  intestate  by  the  defendant.  The  only 
allegation  of  negligence  stated  in  the  complaint  was  as 
follows : 

**That  on  the  ..--_  day  of  ,  18-_,  the  deceased, 

the  plantiff' 8  intestate,  was  going  to  his  home,  and  walking 
upon  the  defendant's  track;  he  was,  by  the  negligence  of 
the  defendant  and  its  servants,  in  that  it  failed  to  give  any 
notice  of  its  approach  by  whistle  or  bell  or  otherwise, 
run  over  by  defendant's  locomotive  and  killed  without  any 
fault  of  plaintiff's  intestate." 

When  the  case  was  called  for  hearing  the  defendant 
moved  to  dismiss  the  complaint  on  the  ground  that  the 
same  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  as  an  oral  demurrer.  The  demurrer  was  sustained, 
and  plaintiff  appealed. 

Mr.  J.  S.  GrogaUy  for  plaintiff  (appellant). 
Xo  counsel  contra. 

Shepherd,  C.  J. :  The  demurrer  was  properly  sustained, 
as  the  only  negligence  is  that  the  defendant  failed  to  give 
any  notice  of  the  approach  of  its  train  **  by  whistle,  bell  or 
otherwise"  to  the  intestate,  who  was  walking  on  it^  track. 
We  know  of  no  law  which  imposes  a  liability  upon  a  rail- 
road company  upon  such  meagre  allegations. 

Affirmed. 
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CLAUDIUS  BOTTOMS   v.    THE  SEABOARD   &  ROANOKE 

RAILROAD  COMPANY. 

Action  for  Damages — Negligence — Contributory  Negligence  of 
Child — Negligence  of  Child  ^mp^ded  to  Parent — Railroad 
Companies,  their  privileges  and  didies. 

1.  An  infant  twenty-two  months  old  is  incapable  of  contributory  negli- 

gence so  as  to  relieve  a  railroad  from  lial>ility  for  the  negligent 
acts  of  its  employees. 

2.  The  negligence  of  a  parent  or  guardian  in  allowing  a  child  of  tender 

years  to  stray  and  wander  on  a  railroad  track  cannot  be  imi)uled 
to  such  child  so  as  to  relieve  a  railroad  company  from  resi)onsi- 
bility  for  the  negligence  of  its  employees  in  an  action  brought  by 
•  or  on  behalf  of  the  child. 

3.  While  an  engineer  of  a  moving  train  has  the  right  to  suppose  that  an 

adult  on  the  track  will  leave  it  and  is  not  required  to  slacken 
si>eed,  yet  w^hen  a  child  without  discretion  or  intelligence  is  seen 
or  can  be  seen  its  presence  must  be  regarded;  and  if  the  engineer, 
by  the  exercise  of  reasonable  care  and  prudence,  can  discover  a 
child  on  the  track  in  time  to  stop  the  train,  or  can,  with  the  exer- 
cise of  reasonable  or  ordinary  care  and  prudence,  discover  that  a 
small  child  is  going  towards  the  track  or  running  near  so  as  to 
make  it  prolmble  that  it  will  go  on  the  track,  and  such  discovery 
can  be  made  in  time  to  stop  the  train,  it  is  the  duty  of  the  engi- 
neer to  stop  and  negligence  in  the  company  if  he  does  not  stop. 

(Discussion  by  the  Chief  Justice  of  the  doctrine  of  "imputed  negli- 
•   gence"). 

This  was  a  civil  action,  tried  at  Spring  Term,  1893,  of 
the  Superior  Court  of  Northampton  County,  before  Hokey 
J.J  and  a  jury. 

The  following  issues  were  submitted  to  the  jury: 

*'  1.  Was  the  plaintiff  injured  by  negligence  of  defendant? 

"2.  Did  plaintiff's  own  negligence  contribute  to  his 
injury? 

**3.  Notwithstanding  the  contributory  negligence  of 
plaintiff  could  defendant  have  avoided  the  injury  by  the 
exercise  of  ordinary  care  and  prudence? 
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**4.  What  damage  is  plaintiff  entitled  to  recover?'' 
The  defendant,  after  the  evidence  was  closed,  objected  to 
the  submission  of  the  third  issue.     Objection  overruled, 
and  defendant  excepted. 

John  Morgan,  witness  for  the  plaintiff,  testified:  "The 
plaintiff  was  struck  by  defendant's  train  at  Seaboard,  in 
this  count}',  in  the  fall  of  1889;  happened  near  a  house 
five  hundred  yards  from  depot,  on  south  side  of  road.  Tur- 
ner Bottoms  is  father  of  Claudius.  His  house  is  fifteen 
yards  from  railroad,  on  north  side;  a  house  thirty  or  forty 
yards  on  south  side  road.  It  was  eleven  o'clock  a.  m.;  fair 
day  and  little  wind.  I  saw  the  engine  when  it  struck 
plaintiff;  it  occurred  thirty  or  forty  yards  from  witness's 
house,  almost  opposite  the  house,  little  towards  Seaboard.* 
There  was  a  county  crossing  at  place.  There  was  no  ring- 
ing of  bell  or  blowing  of  whistle.  Mother  was  at  my  well, 
drowing  water.  I  saw  it  before  it  was  struck  in  middle  of 
the  track,  and  at  that  point  track  a  little  elevated,  and 
place  approached  on  an  up  grade  from  Seaboard ;  think 
train  had  stopped  at  Seaboard  that  day.  Engineer,  by 
looking  out,  could  have  seen  the  child  from  Seaboard  five 
hundred  yards;  there  was  nothing  to  obstruct  view.  Wit- 
ness got  to  child  first;  it  appeared  to  be  about  dead  when 
others  got  to  it ;  blood  running  from  its  mouth  and  nose  ;  ^ 
did  not  examine  its  legs;  back  part  of  head  seemed  injured, 
but  child  appeared  to  be  dying  and  witness  didn't  observe 
it  closely.  There  was  a  path  crossing  road  at  place,  going 
from  one  place  to  other ;  county  crossing  is  between  this  path 
and  Seaboard.  There  were  no  bushes  to  obstruct  view;  no 
other  obstruction  between  Seaboard  and  place  where  child 
was  struck ;  child  was  running  from  engine  towards  south, 
and  had  gotten  twenty-five  or  thirty  yards  from  path;  wit- 
ness didn't  know  how  long  it  had  been  on  track;  child  was 
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twenty-two  months  old;  one  hundred  yards  between  the 
crossing  and  path." 

Cross-examined, — "The  mother  was  m  habit  of  coming 
for  water,  but  witness  don't  know  that  child  had  come  with 
mother  before.  Witness  said  on  another  trial  that  he  first 
saw  child  ten  steps  from  engine;  child  was  twenty-five  or 
thirty  yards  from  path  where  it  was  struck.  Witness  said 
before,  and  says  now,  that  child  was  knocked  as  high  as 
head-light.  County  crossing  three  or  four  hundred  yards 
from  depot;  didn't  whistle  that' day  at  depot.  They  whis- 
tle for  crossing  at  or  near  depot  usually.  Train  was  run- 
ning at  pretty  good  speed." 

Ed.  Smith,  witness  for  plaintiff,  testified :  "  Saw  child  at 
a  distiince  of  four  or  five  hundred  vards  down  track  towards 
Seaboard.  Witness  went  up  on  baiik  to  see  train  pass,  and 
was  looking  towards  train ;  saw  child  and  saw  train  when 
it  struck  child;  child  was  coming  towards  witness  when  it 
was  struck ;  child  was  thrown  down  the  embankment  on 
the  south  side;  pitched  up  first  towards  head-light ;  up 
grade  from  Seaboard  nearly  all  the  way  from  depot  to  child, 
and  there  was  a  bank  three  or  four  feet  high  where  child 
was  struck ;  child  was  twenty  or  thirty  yards  beyond  path 
from  depot  when  struck :  saw  child  when  it  got  upon  road ; 
it  had  to  get  up  the  bank  to  get  on ;  train  was  at  switch, 
one  hundred  and  fifty  or  two  hundred  yards  from  where 
it  struck  child.  If  child  was  on  track  it  could  have  been 
seen  from  depot,  and  could  also  see  child  at  side  of  the 
track  from  depot.  There  was  nothing  to  obstruct  view. 
Witness  could  s6e  both  child  and  engine  from  point  where 
witness  was.  It  was  clear  view.  Witness  never  heard  train 
blow  or  give  any  signal  for  crossing,  nor  when  it  approached 
child.  It  was  a  fair  day ;  train  made  no  stop  after  striking 
child,  nor  before,  that  witness  could  discover;  witness  could 
have  heard  signal  if  it  had  been  given;  was  in  five  feet  of 
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track ;  the  view  was  clear  and  unobstructed  forty  or  fifty 
feet  on  either  side  of  the  track,  looking  from  depot :  saw 
child  after  carrying  it  home,  either  in  evening  or  next 
morning." 

Other  witnesses  for  the  plaintiff  testified  that,  though 
they  were  a  few  hundred  yards  from  the  place  of  the  acci- 
dent, they  heard  no  whistle  or  ringing  of  bell  at  or  about 
the  time  the  accident  occurred. 

Witnesses  for  the  plaintiif  also  testified  that  there  were 
no  bushes  or  other  obstructions  to  the  view  near  the  track 
where  child  was  struck. 

Mary  J.  Bottoms,  witness  for  defendant,  testified:  **Ani 
mother  of  plaintiff.  I  left  child  in  the  house  and  left  the 
door  open;  child  had  not  been  in  habit  of  following  wit- 
ness for  water;  witness  might  have  said  child  had  followed 
before,  but  don^t  recollect  it;  no  one  was  left  with  child  in 
the  house;  child  had  seen  witness  going  in  that  direction; 
house  was  one  step  above  the  ground ;  the  child,  at  that 
time,  could  wuilk  all  about,  but  didn't  walk  off  by  itself." 

Cross-examined. — **  When  train  struck  child  witness  was 
at  well." 

Re-direct. — "Child  fell  off  bed  and  re-broke  its  leg  after 
the  doctor  had  set  it,  two  or  three  weeks  after  injury; 
witness  and  her  husband  worked  for  a  living,  and  had  no 
one  to  leave  wnth  child. '^ 

Ed.  Clark,  a  witness  for  defendant,  testified:  "Am  loco- 
motive engineer,  and  have  been  for  fifteen  years;  was  the 
engineer  on  passenger  train  that  day ;  when  witness  left 
depot  blowcd  crossing  blow  at  whistle-post,  a  post  to  notify 
engineer  when  to  blow ;  this  post  is  fifty  yards  from  Sea- 
board; blew  two  long  and  two  short  blows;  know  where 
Bottoms'  house  is,  and  was  running  twenty  or  thirty  miles 
an  hour ;  witness  was  an  engineer,  and  his  duties  were  to 
look    ahead    as   much    as   possible  when    not  necessiirily 
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engaged  on  matters  in  engine ;  it  was  possible  for  child  to 
have  gotton  on  track  one  hundred  yards  ahead  and  witness 
not  seen  it  at  all ;  engineer's  first  duty  is  to  look  after  safety 
of  his  passengers  by  keeping  water  to  proper  level  and  in 
other  ways  in  engine,  and  by  looking  ahead  on  track ;  chief 
observation  is  to  the  track  proper,  down  the  center  of  it, 
and  does  not  observe  objects  on  side  of  track  unless  some- 
thing unusual  attracts  his  attention ;  Vitness's  position  is 
on  right,  and  everything  on  left  side  would  have  to  be  at 
least  forty  yards  forward  on  left  side  to  come  in  sight ; 
witness  did  not  see  child  that  day;  was  looking  ahead 
that  day;  saw  something  cross,  and  asked  fireman  if  he 
hit  anything;  fireman  looked  back  and  said  a  w^oman  there 
was  wringing  her  hands  and  seemed  crazy." 

Cross-examined, — **  Witness  don't  know  what  he  was  doing 
at  the  particular  time,  but  swears  he  was  attending  to  some 
duty  as  engineer;  said  on  former  trial  that  there  were  some 
bushes  or  undergrowth  along  bank  that  might  have  hid 
child  from  view,  and  says  that  now;  track  up  grade;  could 
have  seen  child  from  depot;  could  have  seen  it  was  some 
object  on  track.  Morgan  swore  before  that  he  heard  mother 
say  child  was  left  at  home  by  itself  and  followed  her  after 
water." 

Dr.  Stephenson,  witness  for  defendant,  testified :  "Don't 
think  the  injury  of  the  plaintiff'  permanent;  child  is  awk- 
ward an<l  clumsy." 

George  Davis,  witness  for  defendant,  testified:  "Was 
fireman  on  engine;  whistle  was  blown  and  bell  rung  at 
crossing." 

Civss-examined. — "Didn't  see  child;  saw  pig;  curve  to 
right  going  towards  Weldon ;  looking  back  to  see  if  engine 
had  struck  some  pigs,  and  saw  back  one  hundred  yards  to 
woman  wringing  her  hands,  etc.  I  called  Mr.  Clark's 
attention  to  pigs." 

Defendant  closed. 
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The  Court  charged  the  jury,  as  to  the  first  issue,  as 
follows : 

"If  the  defendant,  bv  the  exercise  of  reasonable  care  and 
prudence,  could  have  discovered  the  child  on  the  track  in 
time  to  have  stopped  the  train,  it  was  its  duty  to  have  done 
so ;  or,  if  defendant,  in  the  exercise  of  reasonable  or  ordi- 
nary care  and  prudence,  could  have  discovered  that  a  child 
of  the  age  of  twen'ty-two  months,  or  very  small,  was  going 
towards  the  track  or  running  along  very  near  it,  so  as  to 
render  probable  that  it  would  go  on  the  track,  and  discovery 
could  have  been  made  in  time  to  have  stopped  the  train,  It 
was  the  defendant's  duty  to  stop,  and  the  defendant  would 
be  guilty  of  negligence  in  failing  to  stop.  The  engineer 
has  a  right  to  suppose  that  an  adult  will  leave  the  track 
and  continue  its  speed,  but  when  a  child,  without  discretion 
or  intelligence,  is  seen,  or  could  have  been  seen,  its  presence 
must  be  regarded.  If  the  child  came  on  the  track  sud- 
denly or  unexpectedly,  so  near  ahead  of  the  train  that  it 
could  not  be  discovered  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  then  there  is  no  negligence;  or, 
if  it  came  on  the  track  when  the  engineer  and  fireman 
were  engaged  in  their  necessary  duties  in  the  cab,  and  they 
were  so  engaged  long  enough  to  prevent  them  from  observ- 
ing the  child,  then  there  was  no  negligence.  The  engineer's 
first  duty  to  passengers  is  to  keep  his  engine  in  proper  con- 
dition, and  also  to  keep  a  proper  outlook  on  the  track,  and 
for  objects  so  near  it  as  to  make  their  presence  a  probable 
obstruction  or  interruption.  If  the  sight  of  the  child  was 
prevented  by  the  necessary  attendance  by  the  engineer  and^ 
fireman  to  matters  inside  the  cab,  and  this  continued  until 
the  time  they  reached  the  child  or  came  so  near  it  that  the 
engine  could  not  be  stopped  in  the  exercise  of  ordinary  care, 
the  defendant  would  not  be  guilty  of  negligence." 

To  this  charge  the  defendant  excepted. 
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The  Court  further  charged  the  jury  that  if  they  believed 
the  evidence  thev  should  answer  the  second  issue,  *' Yes." 

The  Court  further  charged  the  jury  as  to  the  third  issue: 
'*But  the  contributory  negligence  of  the  plaintiff  does  not 
necessarily  justify  or  excuse  the  defendant.  If,  notwith- 
standing this  negligence  of  the  plaintiff,  the  defendant  could 
have  avoided  inflicting  the  injury  by  the  exercise  of  ordi- 
nary care,  the  defendant  would  still  be'  responsible,  and  the 
jury  should  answer  the  third  issue,  *  Yes.^  If  the  defendant, 
by  the  exercise  of  reasonable  or  ordinary  care  and  pru- 
<lence  could  have  discovered  the  child  on  the  track  in  time 
to  have  stopped  the  train,  it  was  its  duty  to  have  done  so  ; 
or,  if  defendant,  in  the  exercise  of  reasonable  or  ordinary 
care  and  prudence,  could  have  discovered  that  a  child  of 
the  age  of  twenty-two  months,  or  very  small,  was  going 
toward  the  track  or  running  along  very  near  it,  so  as  to 
render  it  probable  that  it  would  go  on  the  track,  and  dis- 
covery could  have  been  made  in  time  to  have  stopped  the 
train,  it  was  thcMlefendant's  duty  to  stop.  The  engineer 
lias  a  right  to  suj)pose  that  an  adult  will  leave  the  track 
and  continue  his  speed,  but  when  a  child,  without  discre- 
tion or  intelligence,  is  seen,  or  could  have  been  seen,  its 
presence  must  be  regarded.  If  the  child  came  on  the 
track  suddenly  or  unexpectedly,  so  near  ahead  of  the  train 
that  it  could  not  be  seen  in  time  to  stoj)  the  train  in  the 
exercise  of  ordinarv  care,  then  vou  will  answer  the  third 
issue,  *Xo.'  The  engineer's  first  duty  to  passengers  is  to 
keep  his  engine  in  pro])er  condition,  and  also  to  keep  a 
j)roper  outlook  on  the  track,  and  for  objects  so  near  it  as  to 
make  their  presence  a  probable  obstruction  or  interference, 
and  if  the  sight  of  tlie  child  was  prevented  by  the  neces- 
sarv  attendance  bv  the  en«:ineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the  time  thev 
reached  the  child,  or  so  near  the  child  that  the  engineer 
45 
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could  not  have  stopped  the  train  bj'  the  exercise  of  ordi- 
nary care,  then  you  will  answer  the  third  issue,  *No.*'' 

Upon  this  issue  the  Court  repeated,  in  substance,  its 
charge  to  the  jury  on  the  first  issue,' and  charged  the  jury, 
among  other  things,  as  follows  : 

*^The  failure  to  blow  the  whistle  was  not  of  itself  negli- 
gence, because  the  injurj'  did  not  result  from  it,  but  the 
failure  to  blow,  if  it  occurred,  is  evidence  on  the  general 
question  as  to  whether  the  defendant  was  in  the  exercise  of 
ordinarv  care." 

To  this  charge  defendant  excepted. 

There  was  a  verdict  for  the  plaintiff  and  judgment  thereon 
for  $1,200,  and  defendant  appealed. 

Mr.  E.  C.  Sviithj  for  plaintiff. 

^fr.  W.  H.  Day,  for  defendant  (appellant). 

Shepherd,  C.  J. :  It  is  un(iuestionably  true,  as  argued 
by  counsel,  that  in  order  to  maintain  an  action  for  negli- 
gence the  plaintiff  must  not  only  show  the  existence  of  a 
duty  on  the  part  of  the  defendant,  but  he  must  also  show 
that  the  duty  is  due  to  him.  Emry  v.  Navigation  Co,,  111 
N.  C,  94.  It  has  been  decided  by  this  Court  that  it  is  the 
duty  of  an  engineer  in  running  a  railroad  train  to  exercise 
ordinary  care  by  keeping  a  lookout  on  the  track  in  order 
to  discover  and  avoid  any  obstructions  that  may  be  en- 
countered thereon.  This  duty  is  due  to  passengers ;  and,  as 
a  general  rule,  the  duty  is  likewise  due  to  the  owner  of  cattle 
running  at  large;  to  the  owner  of  other  property  which, 
under  certain  circumstances,  may  be  on  the  track;  and 
also,  as  a  general  rule,  to  pei-sons  who  may  be  on  the  same 
at  places  other  than  crossings.  It  has  also  been  decided  in 
many  cases,  and  may  be  regarded  as  perfectly  well  settled, 
that  the  failure  to  exercise  such  ordinary  care  in  discover- 
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iiig  persons  or  property  in  time  to  avoid  a  collision  can- 
not, except  in  the  case  of  cattle  running  at  large,  be  made 
the  subject  of  a  recovery  where  the  plaintiff's  negligence  is 
the  proximate  cause  of  the  injury. 

In  the  present  case  the  jury  have  found,  under  proper 
instructions  of  the  Court,  that  the  plaintiff  was  injured  by 
reason  of  the  negligence  of  defendant.  The  plaintiff  is, 
therefore,  entitled  to  recover  unless  he  was  guilty  of  negli- 
gence as  above  stated.  The  real  questions  presented,  there- 
fore, are  whether  the  plaintiff  was  of  sufficient  age  and  dis- 
cretion to  be  capable  of  contributory  negligence,  and  if 
not  so  capable,  whether  the  negligence  of  the  parent  can 
be  imputed  to  him? 

It  is  admitted  by  the  pleadings  that  the  plaintiff  was  at 
the  time  of  the  accident  *^an  infant  of  tender  vears"  who 
had  been  permitted  bv  its  mother  *'  to  strav  and  wander '' 
on  the  track  of  the  defendant.  From  the  language  of  the 
admission  we  would,  if  it  were  necessary  for  the  purposes 
of  this  decision,  be  well  warranted  in  holding  that  prinia 
facie  the  plaintiff  was  of  such  a  tender  age  as  to  be  incapa- 
ble of  negligence.  Apart  from  this,  however,  it  is  estab- 
lished bv  uncontradicted  testimonv,  and  also  admitted  bv 
counsel  for  the  defendant,  that  the  plaintiff  at  the  time 
of  the  accident  was,  in  fact,  but  twenty-two  months  old. 
In  several  of  the  States  it  has  been  held  that  an  infant  of 
that  age  is  as  a  matter  of  law^  incapable  of  contributory 
negligence  (2  Thompson  Neg.,  1181);  while  in  others  it  is 
held,  in  analogy  to  the  rule  of  the  common  law  as  to  crimi- 
nal responsibility,  that  an  infant  under  the  age  of  seven 
years  is  also  incapable,  but  that  the  presumption  may  be 
rebutted  by  testimony  and  that  the  (|uestion  may  be  deter- 
mined by  the  jury.     1  Shearman  &  Red.  Neg.,  73,  n. 

Applying  either  rule  to  the  present  case,  it  is  clear  that 
the  plaintiff  was  incapable  of  contributory  negligence,  and 
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it  must  follow  that  unless  the  negligence  of  his   mother 
can  he  imputed  to  him  there  is  nothing  to  hnr  his  recovery. 

Conceding  only  for  the  j)urposes  of  this  discussion  that 
the  mother  was  guilty  of  contributory  negligence  in  going 
to  the  well  and  leaving  her  infant  child  in  the  house  with- 
out closing  the  door,  and  also  conceding,  what  is  intimated 
in  Manly  v.  Railroad,  74  X.  C'.,  Goo,  and  'indeed  is  well 
sustained  by  the  authorities,  that  if  it  be.  contributory  neg- 
ligence it  w^ould  defeat  an  action  brought  by  the  parent, 
we  are  not  prepared  to  accept  the  doctrine  wliich  obtains 
in  some  few-jurisdictions  that  such  negligence  can  be  so 
imj)Uted  to  tlie  child  as  to  defeat  an  action  when  brought 
in  its  own  behalf. 

As  the  question  has  never  been  passed  upon  in  this  State 
it  may  not  be  inappropriate  to  quote  at  length  from  some 
of  the  leading  authorities  upon  the  subject.  The  imputa- 
tion of  the  negligence  of  parents  and  guardians  to  children 
of  tender  age  is,  says  Shearman  <fe  Redfield  (Vol.  I,  74),  an 
invention  of  the  Supreme  Court  of  New  York  in  the  lead- 
ing case  of  IlartfiM.  v.  Ropery  21  Wend.,  615,  and  has  been 
followed  in  manv  of  the  decisions  of  that  State,  althousch 
it  is  said  by  these  authors  to  be  founded  upon  a  dictum 
which  has  only  been  assumed  to  be  the  law  by  the  Court  of 
last  resort,  but  never  squarely  presented  to  that  tribunal  for 
decision.  And  they  further  remark  that  it  may  well  V>e 
doubted  whether  the  question  has  ever  been  fully  argued 
anywhere,  and  that  tlie  result  of  their  examination  of  the 
cases  is  to  satisfy  them  *'that  the  last  of  the  long  serie^*^  of 
so-(?alled  decisions  on  this  point  is  like  the  first,  a  mere 
dictum  uttered  without  hearing  argument  and  witliout  con- 
sideration." 

Some  of  the  decisions  approving  tlie  doctrine  are  based 
upon  the  ground  that  the  parent  must  in  law  be  deemed 
the  agent  of  the  child,  while  others  put  it  upon  the  ground 
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that  the  child  is  identified  with  its  parent  or  guardian,  "a 
legal  fiction  which  led  to  the  famous  and  now  exj)loiled 
decision  of  Thoronghgood  v.  Bnjan,  8  C.  B,  116,'*  recently 
overruled  by  the  English  appellate  Court  in  **The  Bernia." 
L.  R.,  12;  Pro.  Div.,  58;  1  Shearman  &  Red.,  supra,  sects. 
66-75.  In  reviewing  the  case  of  Ifartjicld  v.  Roper,  supray 
Mr.  Beach  says  that  the  doctrine  as  a[)[)lied  to  children  too 
young  to  exercise  discretion  is  an  anomaly  and  in  striking 
contrast  with  the  case  of  a  donkev  wliich  is  carelesslv 
exposed  in  the  highway  and  negligently  run  down  and 
injured,  and  also'with  the  case  of  oysters  carelessly  j)laced 
in  the  bed  of  a  river  and  injured  by  the  negligent  opera- 
tion of  a'vcssel;  in  both  of  which  cases  actions  have  been 
maintained.  And  he  forciblv  observes  that  under  the 
principle  referred  to  ''the  child,  were  he  an  ass  or  an  oys- 
ter, would  secure  a  ])rotection  which  is  denied  him  as  a 
human  being  of  tender  years."  This  author  in  his  exami- 
nation of  the  doctrine  remarks  as  follows:  "It  is  not  true 
that  an  infant  is  not  sai  juris.  In  the  sense  of  being  enti- 
tled to  maintain  an  action  for  his  own  benefit  he  is  sui  juris. 
As  far  as  his  right  of  action  is  concerned  he  is  in  no  respect 
the  chattel  of  his  father.  *  *  *  ''pj^^.  judgment  (when 
suing  by  guardian  or  next  friend),  if  any  is  recovered,  is 
the  property  of  the  minor;  it  is  recovered  to  his  sole  use. 
It  is  an  enfirely  false  assumption  in  Ifarfjield  v.  Roper  that 
the  parent  or  guardian  may  recover  heavy  verdicts  for  their 
own  misconduct.  Again,  it  is  assumed  in  that  opinion  that 
an  infant,  injured  by  tlu^  joint  negligence  of  his  parent  and 
a  third  person,  can  have  legal  redress  against  the  parent. 
'It  is  much  more  fit,'  say  the  Court,  'tliat  he  should  look 
for  redress  to  that  guardian.'  If  this  be  so,  if  the  right  of 
the  infant  be  so  distinct  from  the  duty  of  the  parent  that 
the  relation  of  parent  and  child  is  not  an  objection  to  the 
maintenance  of  such  a  suit,  then  tlie  whole  theory  upon 
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which  this  chiss  of  cases  rests  lulls  to  the  ground.  Agaiu, 
it  is  falsely  assumed  that  the  jjarent  is  the  agent  of  the 
child.  *  *  *  r|',j^^  relation  of  child  and  parent  is 
not  the  relation  of  principal  .md  agent,  neither  is  it  analo- 
gous to  it.  The  child  does  not  appoint  his  father:  he  has 
no  control  over  his  acts;  he  cannot  remove  him  from  power 
and  appoint  another  in  his  stead;  he  has  no  right  of  action 
against  him ;  every  clement  of  agency  is  wanting.  The 
want  of  any  one  of  these  elements  is  sufficient  to  prevent 
the  acts  or  omissions  of  tlie  parent  from  being  received  as 
the  acts  or  omissions  of  the  child  upon  any  analogy  drawn 
from  the  law  of  agency.  By  the  common  law  a  child  can- 
not appoint  an  agent.  The  authority  by  which  the  parent 
exercises  control  over  the  child  is  therefore  an  authority 
derived  from  the  law.  It  is  a  principle  of  law  laid  down 
before  'the  spacious  days  of  great  Elizabeth'  that  the  abuse 
of  an  authoritv  derived  from  the  law  shall  not  work  harm 
to  or  prejudice  the  rights  of  the  person  subjected  to  it. 
Tlie  parent's  authority  is  given  for  the  'protection  of  the 
child,  but  the  principle  of  Hartfidd  v.  Roper  turns  the 
shield  into  a  sword  and  uses  it  to  deprive  the  child  of  the 
very  protection  arising  from  the  parental  relation."  Beach 
Con.  Neg.,  42. 

In  Wood  on  Railroads,  sec.  '322,  it  is  said:  "The  doc- 
trine announced  in  this  case  (Harifeld  v.  Roper)  has  been 
followed  in  .'t^onie  jurisdictions,  but  the  modern  tendency  is 
to  reject  it,  and  to  hold  the  negligent  injurer  liable  for  the 
conse^piences  of  his  own  wrongful  act  regardless  of  the 
contributory  negligence  of  the  child's  parent  or  guardian/' 

Bisho]),  in  his  work  on  Non-contract  Law,  582,  emphati- 
cally rejects  the  doctrine,  and  observes  that  it  is  *'as  flatly 
in  conflict  with  the  established  system  of  the  common  law 
as  anything  ])ossible  to  be- Suggested."  And  an  examina- 
tion  of  the  leading  text-books  which  treat  of  negligence 


N.  C]  FEBRUARY  TERM,  1894.  711 


Bottoms  v.  Railroad. 


will  disclose  that  it  is  also  disapproved  as  being  contrary 
to  principle  and  reason  as  well  as  the  rapidly  accumu- 
lating weight  of  authority.  Wharton  Neg.,  312-314;  Pol- 
lock Torts,  299;  Cooley  Torts,  681 ;  2  Thompson  Neg., 
1184;  Shearman  &  R.,  supra;  Beach,  supra. 

In  Tennessee  the  doctrine  is  denounced  as  being  opposed 
*' to  every  principle  of  reason  and  justice"  (  Whirly  v.  White- 
man,  1  'Head.,  BIO),  and  in  Pennsylvania  it  is  declared  to  be 
"repulsive  to  our  natural  instincts  and  repugnant  to  the 
condition  of  that  class  of  persons  who  have  to  maintain 
life  by  daily  toil.''     Kay  v.  Railroad,  (So  Pa.,  269. 

In  Newman  v.  Phillipsburg  Horse  Car  Co.,  52  N.  J.  Law, 
446,  Chief  Justice  Beasly,  after  exposing  the  fallacy  of 
basing  the  doctrine  on  the  ground  of  agency,  demonstrates 
its  untenableness  by  conducting  us  to  the  rather  absurd 
conclusion  of  making  an  infant  in  its  nurse's  arms  answer- 
able for  all  the  negligence  of  such  nurse  while  thus  em- 
ployed in  its  service.  ''Every  j)erson  so  damaged  by  the 
careless  custodian  would  be  entitled  to  his  action  against 
the  infant.  If  the  neglect  of  the  guafdian  is  to  be  regarded 
as  the  neglect  of  the  infant,  as  was  asserted  in  the  New 
York  decision,  it  would  from  logical  necessity  follow  that 
the  infant  must  indemnifv  those  who  should  be  harmed  bv 
such  neglect." 

In  Vermont  the  subject  was  examined  with  much  care 
in  the  leading  case  of  Robinson  v.  Cone,  22  Vt.,  213,  in 
which  the  Court  denied  the  doctrine  of  imputed  negligence 
as  laid  down  in  Hartfield's  case,  and  held  that,  although 
a  child  of  tender  years  may  be  in  the  highway  tli rough  the 
fault  or  negligence  of  his  parents  and  so  improperly  there, 
yet  if  he  be  injured  through  the  negligence  of  the  defend- 
ant, he  is  not  precluded  from  redress.  "All,"  says  Judge 
Rkdfieli)  in  delivering  the  opinion,  ''that  is  re(iuired  of 
an  infant  plaintiff'  in  such  a  case  being  that  he  exercise 


712  IN  THE  SUPREME  COURT.  [114 


Bottoms  v.  Railroad. 


care  and  prudence  equal  to  his  capacity."  This  rule  is 
also  laid  down  in  Railroad  v.  Gladman,  15  Wall.,  401, 
which  is  cited  with  approval  in  Murray  v.  Railroad,  93  N. 
C,  92. 

**The  Vermont  rule,  as  it  is  called, '^  remarks  Shearman 
&  Redfield,  **  commends  itself  to  our  judgment  and  is 
abundantly  justified  by  the  reasoning  of  the  Courts  which 
have  adopted  it.  *  *  *  It  should  be  fully  applied  to 
such  cases,  giving  to  defendants  who  suffer  from  its  hard- 
ships the  same  consolation  which  Courts  administer  to 
plaintiffs  when  nonsuiting  them — that  their  case  is  very  hard 
and  deserves  sympathy,  but  that  the  law  must  not  be 
relaxed  to  meet  hard  cases."  '*If,  where  one  or  two  inno- 
cent persons  must  suffer,  the  law  puts  the  loss,  as  it  justly 
does,  upon  the  one  who  has  by  some  negligence  enabled  the 
wTong  to  be  done,  surely  when  there  are  two  guilty  persons 
in  the  transaction  the  hxw  should  not  leave  the  onlv  inno- 
cent  one  to  suffer,  as  it  practically  does,  by  referring  him 
to  his  parent  or  guardian  for  an  injury  of  which  a  stranger 
has  been  the  principal  cause"  (sections  77,  78).  **Xo 
injustice  can  be  done  to  the  defendant  by  this  limitation  of 
the  defence  of  contributory  negligence  since  the  rule  itself 
is  not  established  primarily  for  his  benefit,  and  he  can  never 
be  made  liable  if  he  has  not  been  himself  in  fault"  (section 
73).  The  doctrine  of  Ilartfield  v.  Roper  lias  also  been  deuie<l 
in  Pennsylvania,  Ohio,  Connecticut,  ALissouri,  Nebraska, 
Alabama,  Tennessee,  Texas,  (ieorgia,  Louisiana,  Illinois, 
Iowa,  Maryland,  Michigan,  Mississippi,  New  Hampshire, 
Virginia,  and  perhaps  in  other  States,  while  some  of  the 
Courts  whicli  have  heretofore  adopted  the  rule  are  subjtH:ting 
it  to  so  many  (jualifications  in  order  to  escape  its  harshness 
and  injustice  thatbutlittlcwfit^  original  similitude  remains. 
Iron  Co.  V.  Brawley,  83  Ala.,  371;  Daley  v.  Railroady  26 
Conn.,  591;  Ferguson  v.  Railroad,  11  (Ja.,  102;  Railroad  v. 
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Wilcox,  33  111.  App.,  450;  27  N.  E.  Rep.,  899;  Wymore  v. 
Maharica  Co.,  78  Iowa,  396;  Westerfield  v.  Lewis,  43  La.  A., 
63  ;  Railroad  v.  McDowell,  43  Md.,  534:  Shippy  v.  An  Sable, 
85  Mich.,  280;  Westbrook  v.  Railroad,  66  Miss.,  560;  Win- 
ters \.  Railroad,  99  Mo.,  509;  Huffy.  Ames,  16  Nebraska, 
139 ;  Basilon  v.  Blood,  64  N.  H.,  565  ;  Railroad  v.  Snyder, 
30  Ohio  St.,  451;  aS/m/^/a  v.  OTb/r/^^',  48  Pa.,  218;  Rail- 
%vay  Co.  V.  Moore,  59  Tex.,  64;  Railroad  v.  Ormsby,  27 
Gratt.,  455.  These  numerous  authorities  which  we  have 
thought  proper  to  cite  very  abundantly  .♦sustain  the  posi- 
tion enunciated  by  the  Supreme  Court  of  the  Tnited  States 
and  adopted  by  this  Court  in  Murray  v.  Railroad,  supra,  that 
in  the  law  of  negligence  the  degree  of  care  and  discretion 
required  of  an  infant  of  tender  years  *'  depends  upon  his  age 
and  knowledge,"  and  they  also  sustain  the  position  that 
where  the  child  is  too  young,  as  in  this  case,  to  exercise 
any  discretion  whatever,  the  negligence  of  his  parent  or 
other  custodian  in  permitting  him  to  escape  and  place 
himself  in  a  perilous  position  will  not  be  imputed  to  hini 
so  as  to  defeat  his  action  for  damages  sustained  by  reason 
of  the  negligence  of  another. 

There  is  nothing  in  Murray's  case,  supra,  which  at  all 
conflicts  with  this  view.  The  plaintiff  was  nearly  eight 
vears  of  age  and  of  sufficient  discretion  to  understand  the 
danger  to  which  he  had  exposed  himself,  and  under  the 
circumstances  the  Court  held  that  he  could  not  recover. 
The  authorities  quoted  in  the  opinion,  so  far  as  they  have 
any  bearing  upon  tliis  case,  are  in  support  of  the  view  we 
have  taken.  Our  attention,  however,  was  called  to  a  part 
of  the  opinion  purporting  to  be  founded  upon  a  paragraph 
in  a  former  edition  of  Shearman  &  Rediield,  to  the  effect 
that  while  an  infant  should  be  held  to  a  degree  of  care 
only  as  is  usual  among  children  of  his  age,  yet,  'Vif  his 
own   act  directly  brings  the  injury  upon  him,  while  the 
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negligence  of  the  defendant  is  only  such  as  exposes  the 
child  to  the  possibility  of  injury,"  he  cannot  recover.  In 
the  fourth  and  later  edition  (section  73)  of  the  same  work 
this  passage  is  reproduced  with  the  following  comments: 
"It  was  held  in  some  English  cases  that  if  a  child's  own 
act  directly  brings  the  injury  uj)on  him,  while  the  negli- 
gence of  the  defendant  is  only  such  as  exposes  the  child  to 
the  possibility  of  danger,  the  latter  cannot  recover  dam- 
ages. But  these  decisions  have  been  condemned  in  Eng- 
land and  are  directly  opposed  to  the  current  of  American 
cases.  The  law  has  been  settled  to  the  contrarv  in  America 
bv  the  famous  series  of  turn-table  cases,  in  which  railroad 
companies  have  been  held  liable  by  the  Fe<leral  Supreme 
Court,  as  well  as  bv  several  State  Courts  of  last  resort." 
While  the  passage  is  really  inapplicable  to  cases  like  the 
present,  but  only,  it  seems,  to  those  in  which,  like  the  turn- 
table cases,  the  child  meddles  with  something  which  is  per- 
fectlv  harmless  if  let  alone,  and  he  thus  "directlv''  l)rin2:s 
the  injury  upon  himself,  we  have  nevertheless  thought  it 
best  to  show  that  in  the  opinion  of  the  learned  authors  the 
proposition  stated  in  the  former  edition  of  their  valuable 
work  is  not  sustained  bv  the  weight  of  authoritv. 

Neither  is  there  anything  in  Meredith  v.  Railroad,  108 
N.  C,  616,  cited  by  counsel,  whicli  ai)proves  of  the  princi- 
ple of  imputable  negligence.  The  question  was  not  before 
us,  but  what  was  said  arguendo^  assimilating  a  child  appar- 
ently too  snuill  to  appreciate  its  danger  to  persons  who  are 
apparently  helpless  on  the  track,  in  respect  to  the  duty  of 
the  engineer  to  use  all  available  means  to  avert  a  collision, 
is  really  in  support  rather  than  in  contradiction  of  the 
views  we  have  expressed  in  this  ojunion. 

We  commend  the  charge  of  his  Honor  upon  the  first 
issue  as  a  correct  exposition  of  the  duty  of  railroad  compa- 
nies in  moving  their  trains,  and  especially  the  limitations 
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with  which  it  is  accompanied.  The  use  of  the  words 
*'  ordinary  care,"  unattended  with  explanation,  would  have 
been  obnoxious  to  the  a'uthorities  in  this  State  (Entry  v. 
Railroad,  109  N.  C,  589),  but  as  it  is  apparent  from  the 
instructions  that  they  were  used  to  indicate  a  vigihmt  look- 
out and  also  the  exercise  of  all  efforts  within  the  power  of 
the  engineer  to  stop  the  train,  we  do  not  see  how  they  could 
have  prejudiced  the  defendant.  Indeed,  no  objection  to 
the  charge  in  this  particular  was  made  on  the  argument 
and  this  we  suppose  for  the  reasons  we  have  given. 

Under  the.se  instructions  it  has  been  found  that  the 
defendant  has  been  guilty  of  negligence,  and  as  we  are  of 
the  opinion  upon  the  admitted  facts  that  the  plaintiff*  was 
incapable  of  contributory  negligence  the  judgment  of  the 
Court  below  must  be  sustained,  and  it  therefore  becomes 
unnecessary  to  consider  the  learne<l  argument  of  defend- 
ant's counsel  upon  the  subject  of  contributory  negligence 
in  its  relation  to  what  is  commonlv  known  as  the  rule  of 
Davies  v.  Mann.  Affirmed. 

Clark,  J.,  concurring:  I  concur  in  the  conclusion  reached, 
but  dissent  from  some  of  the  reasons  given.  The  Judge 
charged  the  jury,  I  think,  correctly,  that  '*If  the  defend- 
ant by  the  exercise  of  reasonable  care  and  prudence  could 
have  discovered  the  child  on  the  track  in  time  to  have 
stopped  the  train,  it  was  its  duty  to  have  done  so;  or  if 
the  defendant  in  the  exercise  of  reasonable  or  ordinarvcare 
and  prudence  could  have  discovered  that  a  child  of  the  age 
of  twenty-two  months,  or  very  small,  was  going  towards 
the  track  or  running  along  very  near  it,  so  as  to  render  it 
probable  that  it  would  go  on  the  track,  and  discovery  could 
have  been  made  in  time  to  have  stopped  the  train,  it  was 
defendant's  duty  to  stop,  and  defendant  would  be  guilty  of 
negligence  in  failing  to  sto{).     The  engineer  has  a  right  to 
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suppose  that  an  adult  will  leave  the  track,  and  continue 
the  speed,  but  when  a  cliild,  without  discretion  or  intelli- 
gence, is  seen  or  could  have  been  seen,  its  presence  must 
be  regarded.  If  the  child  came  on  the  track  suddenly  or 
unexpectedly,  so  near  ahead  of  the  train  that  it  could  not 
be  discovered  in  time  to  stop  tlie  train  in  the  exercise  of 
ordinary  care,  then  there  is  no  negligence;  or  if  it  came 
on  the  track  when  the  engineer  and  fireman  were  engaged 
in  their  necessary  duties  in  the  cab,  and  they  were  engaged 
long  enough  to  prevent  them  from  ol)serving  the  chiM, 
then  there  was  no  negligence.  The  engineer's  first  duty  to 
passengers  is  to  keep  his  engine  in  proper  condition,  and 
also  to  keep  a  proper  lookout  on  the  track,  and  for  objects 
so  near  it  as  to  make  their  presence  a  probable  obstruction 
or  interruption.  If  the  sight  of  the  child  was  prevented 
by  the  necessary  attendance  by  the  engineer  and  firemau 
to  matters  inside  the  cab,  and  this  continued  until  the  time 
thev  reached  the  child  or  came  so  near  it  that  the  engine 
could  not  be  stopped  in  the  exercise  of  ordinary  care,  the 
defendant  would  not  be  guilty  of  negligence";  and  upon 
that  instruction  the  jury  found  against  the  defendant. 
While  the  general  underlying  princii)les  of  the  law  do  not 
change,  their  application  in  the  changing  conditions  of 
life  and  the  progress  and  development  of  the  age  mi,ist 
change.  Originally,  when  air-brakes  were  unknown,  and 
even  after  they  were  first  introduced,  a  railroad  company 
would  not  have  been  held  liable  for  an  injurv  caused  bv  not 
stopping  within  the  distance  air-brakes  would  have  made 
possible.  The  law  is  otherwise  now.  80,  recently  Congress 
by  an  enactment  has  followed  some  Courts  and  anticipat^nl 
others  \)\  making  railroad  companies  liable  after  a  given 
date  for  all  injuries  caused  by  failure  to  use  automatic 
couplers  on  freiglit  as  well  as  on  passenger  cai>«.  And 
there  are   many  similar  instances  of  the  progress  of  the 
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law,  baud  in  baud,  with  the  progress  and  development  of 
the  times.  So,  when  the  speed  of  railway  trains  was  a 
fraction  of  what  it  is  now,  and  the  popjulation  sparse,  it 
was  not  recklessness  to  fail  to  keep  such  a  lookout  as  is 
now  necessary  to  prevent  accidents.  But  now  tliat  the 
number  and  speed  of  railway  trains  are  vastly  increased, 
and  the  population  of  the  country  also,  a  better  lookout  is 
required.  A  failure  to  keep  a  lookout,  which  in  a  given 
case  the  jury  find  would  have  ])revented  an  accident,  not- 
withstanding the  negligence  of  the  plaintiff  in  being  help- 
less on  the  track,  is  recklessness  in  a  high  degree.  It  has 
always  been  held,  and  by  all  Courts,  semper  et  uhique,  that 
though  the  plaintiff  has  been  negligent,  if,  notwithstand- 
ing that  fact,  injury  by  the  defendant  could  have  been 
avoided,  but  the  defendant  through  recklessness  or  wanton- 
ness committed  the  injury,  the  defendant  is  liable. 

There  is  no  disposition  in  the  Courts  to  throw  restrictions 
around  railroads  in  tlie  free  use  of  their  tracks.  Thev  are 
becoming  more  and  more  important.  Over  their  tracks 
roll  daily  the  commerce  of  a  people,  the  transportation  of  a 
continent.  But  with  development  comes  the  duty  of 
increased  care  to  avoid  injury.  Air-brakes,  automatic 
couplers.  Miller  platforms,  electric  head-lights,  heavier  rails 
and  other  improvements  permit  accelerated  speed,  and  the 
public  demands  it.  But  with  the  increased  speed  comes 
the  duty  of  a  better  lookout.  It  is  recklessness  not  to  have 
it.  The  company  should  be  held  liable  for  every  injury 
which  could  be  avoided  by  a  proper  lookout,  whether  as  to 
passengers,  children,  live  stock,  or  people  temj)orarily  disa- 
bled and  lying  on  the  track.  As  to  whatever  it  strikes  a 
railroad  engine  is  as  deadly  as  a  cannon  ball.  When  there 
is  target  firing,  though  due  notice  is  given,  if  a  drunken 
man  wanders  across  the  field  of  fire  and  is  lying  asleep  at 
foot  of  the  target,  but  by  proper  lopkout  could  be  seen,  yet 
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for  waat  of  it  he  is  struck  and  killed,  I  apprehend  this 
would  be  deemed  recklessness.  The  same  holds  true  as  to 
a  drunken  man  down  and  helpless  on  the  track,  when  by 
keeping  a  proper  lookout  he  would  be  seen  and  his  death 
or  injury  avoided. 


JAMES  C.  MASON  v.  RICHMOND  &  DANVILLE  RAILROAD 

COMPANY. 

Action  for  Damages — Negligence — Contributory  Negligence — 
Proximate  Came  of  Injury — Brakeman  Coupling  Cars — 
Disobedience  to  Rules — Waiver — Vice-principal. 

1.  Where  a  plaintiff  brakeman  disregarded  the  rules  of  a  railroad  com- 

pany forbidding  brakemen  to  go  between  the  cars  in  coupling  theui, 
which  he  had  agreed  to  observe,  and  was  injured,  the  fact  that  the 
conductor  of  the  train,  who  had  previously  seen  him  go  between 
care  in  coupling  them,  told  him  to  **  hurry  up  and  couple  the  can?  '* 
did  not  amount  to  an  order  to  go  between  the  care  so  as  to  relieve 
the  plaintiff  from  the  imputation  of  contributory  negligence  in  so 
doing. 

2.  While  a  brakeman  is  not  culpable  for  exposing  himself  to  danger  in 

disregard  of  the  rules  of  the  company  but  in  obedience  to  the 
orders  of  the  conductor  in  charge  of  the  train,  yet  the  fact  that  a 
conductor  under  whom  a  brakeman  formerly  served  told  him 
to  go  between  the  cars  when  they  could  not  otherwise  be  coupled 
did  not  justify  him  in  doing  so  several  months  later  when  under 
the  control  of  another  conductor  who  gave  no  such  order. 

3.  Where  plaintiff  and  defendant  were  both  concurrently  negligent  and 

the  negligence  of  the  former  was  the  proximate  cause  of  injur}'  to 
the  plaintiff  the  latter  cannot  recover  damages  for  the  same. 

4.  A  conductor  in  charge  of  a  railroad  company's  train  is,  as  to  those 

subject  to  his  orders  on  the  same  train,  a  vice-principal  acting  for 
the  company. 
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Civil  action  for  damages,  brought  by  the  plaintiff 
against  the  defendant  for  personal  injury  suffered  on  the 
morning  of  December  14,  1889,  at  Durham,  N.  C,  tried 
before  Brown,  /.,  and  a  jury,  at  Augut  Terra,  1893,  of  Guil- 
ford Superior  Court. 

The  plaintiff'  was  a  brakeman  on  a  ** mixed  train"  run- 
ning between  Raleigh  and  GreeUvsboro  on  December  14, 1889, 
of  which  Capt.  C.  B.  Guthrie  was  the  conductor.  Plaintiff 
had  served  under  Captain  Guthrie  for  three  months  previ- 
ous and  had  formerly  been  w^orking^on  a  train  of  which 
Capt.  J.  E.  Dick  was  conductor.  While  serving  under  Dick 
plaintiff  signed  a  printed  agreement  as  follows: 

'*I  fullv  understand  that  the  rules  of  the  Richmond  & 

ft/ 

Danville  Railroad  Company  positively  prohibit  brakemen 
from  coupling  or  uncoupling  cars  except  with  a  stick ;  and 
that  brakemen  or  others  must  not  go  between  the  cars 
under  any  circumstances  for  the  purpose  of  coupling  or 
uncoupling,  or  for  adjusting  pins,  etc.,  when  an  engine  is 
attached  to  such  cars  or  train;  and  in  consideration  of 
being  employed  by  said  company  I  hereby  agree  to  be 
bound  by  said  rule,  and  waive  all  or  any  liability  of  said 
companv  to  me  for  anv  results  of  disobedience  or  infrac- 
tion  thereof.      I  have  read  the  above  and  fullv  understand  it. 

'^(Signed)        J.  C.  Mason." 

Part  of  the  agreement  is  in  his  own  writing,  to-wit,  "I 
have  read  the  above  and  fully  understand  it."  This  paper 
is  dated  February  2,  1889. 

On  the  trial  the  agreement  was  read  to  the  jury  and  put 
in  evidence. 

Plaintiff  testified  that  at  the  time  he  signed  the  agree- 
ment, February  2,  1889,  and  afterwards  Captain  Dick  told 
him,  "When  you  cannot  couple  with  a  stick  couple  wuth 
vour  hand." 
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Concerning  the  injury  complained  of,  plaintiff  testified: 
*'That  on  December  14,  1889,  he  was  in  the  employment 
of  the  Richmond  &  Danville  Railroad  Company  as  a 
brakeman  and  baggage-master,  on  a  mixed  train  running 
between  tireensboro  and  Jlaleigh.  That  he  arrived  at  Dur- 
ham on  J  the  morning  of  the  14th  December,  1889,  at  6 
o'clock,  and  it  was  still  dark  at  that  time.  The  conductor, 
Mr.  C.  B.  Guthrie,  ordered  the  witness  to  get  some  freight 
cars  from  a  side-track,  which  he  did  and  threw  the  cars  out 
on  the  main  line,  Guthrie  told  witness,  ** Hurry  up  and 
couple  cars;  we  are  behind  and  must  get  away  from  here.'* 
He  went  back  to  couple  the  cars.  He  had  a  coupling  stick 
about  four  feet  long,  which  he  had  picked  up  from  the  side 
of  the  track.  The  railroad  company  did  not  furnish  the 
sticks,  but  the  brakemen  got  them  from  the  saw-mills  and 
other  places  along  the  line  of  the  road.  The  witness  had 
a  lantern  whicli  he  used  in  making  the  cou[)lings.  It  was 
quite  dark  and  the  lantern  was  the  only  light  he  had.  Ho 
put  the  pin  in  the  drawhead,  as  he  thought  it  would  easily 
couple,  but  the  pin  was  crooked  and  did  not  slip  down. 
The  witness  then  stepped  in  between  the  cars  so  as  to  push 
tlie  pin  down  with  his  hands.  While  thus  engaged  he 
lieard  the  cars  attached  to  the  engine  coming  back.  Wit- 
ness looked  to  see  if  there  were  any  bumpers  attached  to 
the  cars  and  saw  none.  He  commenced  going  back  to  get 
out,  but  before  he  got  out  the  corners  of  the  cars  came 
together  and  crushed  him.'  He  was  injured  in  tlie  breast, 
hurting  his  lungs,  ribs  and  breast-bones.  He  knew  nothing 
for  several  hours.  He  was  hurt  about  0  o'clock  in  the 
morning.  The  ends  of  the  cars  struck  him  and  the  corners 
caught  him  between  them. 

"Witness  had  coupled  cars  with  his  hands  before.     He 
thinks  Guthrie  had  seen  him  do -it.'' 
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Plaintiff  ^s  counsel  in  response  to  an  inquiry  by  the  Court 
stated  that  he  did  not  claim  that  Guthrie  ever  gave  ordera 
to  the  plaintiff  to  use  his  hand  in  coupling.  Conductor 
Dick  left  the  service  of  the  company  some  little  time  after 
witness  was  hurt.  Witness  had  not  served  under  Dick  for 
S(mie  months  before  witness  was  hurt. 

Upon  the  evidence  of  the  witness,  and  upon  the  state- 
ment of  the  counsel  that  the  plaintifi'  did  not  claim  that 
Conductor  (luthrie  ordered  him  to  use  his  hand  in  coupling 
cars  on  December  14,  1889,  or  that  Conductor  Guthrie  had 
ever  at  any  time  told  him  to  use  his  hand  in  coupling 
when  he  could  not  adjust  the  pin  with  a  stick,  the  Court 
intimated  the  opinion  that  the  plaintiff  could  not  recover. 
In  deference  to  the  opinion  a  juror  was  withdrawn,  and  the 
plaintiff  took  a  nonsuit,  and  excepted  to  the  ruling  and 
intimation  of  the  Court  and  appealed. 

J/r.  J.  A.  Barrinf/er^  for  plaintiff. 

Messrs,  D.  Schenck  and  Bmbee  &  Busbee,  for  defendant. 

Avery,  J.:  When  this  case  was  brought  before  us  by  the 
former  appeal  (111  N.  C,  482)  there  was  evidence  that  the 
conductor  in  charge  of  the  train,  when  the  defendant  was 
injured  between  two  of  the  cars  composing  it,  had  told  the 
defendant  that  "whenever  he  could  not  couple  the  cars 
with  a  stick,  to  go  in  and  couple  them  with  his  hands," 
and  that  the  latter,  finding  it  impossible  to  couple  other- 
wise, had  exposed  himself  to  danger  in  obedience  to  that 
order.  In  that  aspect  of  the  testimony  the  question  arose 
whether  a  conductor  in  charge  of  a  separate  train  was  a 
vice-principal  clothed  with  authority  of  the  corporation  to 
waive  its  own  rule  and  thereby,  in  advance,  condone  the 
negligent  conduct  of  the  defendant,  or  prevent  the  company 
from  pleading  it  as  his  voluntary  act.  *'The  question 
46 
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involved"  (said  the  Court)  "iu  all  such  cases  is  whether  the 
subordinate  feels  constrained  to  obey  the  orders  of  his  supe- 
rior, though  apparently  obedience  will  be  attended  with 
peril,  rather  than  run  the  risk  of  defying  his  authority. 
*  *  *  That  a  brakeman  feels  impelled  to  obey  the 
orders  of  the  conductor  no  observant  person  can  deny; 
and  since  we  can  take  judicial  notice  of  a  relation  so  com- 
mon and  well  understood  it  would  be  a  voluntary  prefer- 
ence of  fiction  to  fact  were  we  to  adhere  to  an  arbitrarv 
rule  founded  upon  a  supposed  reason  that  we  know  does 
not  exist." 

It  was  admitted  on  the  trial  below,  however,  that  the 
conductor  in  charge  w^ien  the  defendant  was  injured  was 
not  the  same  person  who  had  on  a  former  occasion  given 
the  general  order  mentioned  for  the  government  of  the 
brakeman  in  coupling  cars.  We  still  adhere  to  the  doc- 
trine that  a' brakeman  is  not  culpable  for  exposing  himself, 
in  obedience  to  the  orders  of  the  conductor  in  charge  of 
the  train,  to  peril  to  which  his  voluntary  exposure  of  him- 
self would  constitute  contributory  negligence.  Our  ruling 
W'as  founded  both  upon  the  principle  that  the  conductor,  as 
middle-man,  had  on  behalf  of  the  company  waived  its 
express  regulation,  and  upon  the  idea  that  the  known  rela- 
tion between  a  conductor  and  a  brakeman,  running  on  the 
same  train  as  his  subordinate,  was  such  as  to  subject  him 
to  a  well-grounded  fear  of  dismissal  should  he  hesitate  to 
obey  such  an  order,  and  thereby  relieve  him  of  legal  culpa- 
bility for  conduct  which,  but  for  the  fact  of  his  acting  under 
the  fear  of  the  consequences  of  disobedience,  would  consti- 
tute negligence.  But  we  did  not  intimate  or  intend  to  inti- 
mate that  Qt  brakeman  would  be  warranted  in  assuming 
that  another  conductor,  under  whom  he  had  served  for  sev- 
eral months  without  receiving  any  order  modifying  the 
written  rule,  would  discharge  him  for  failure  to  couple  with 
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his  hands  when  a  stick  would  not  answer  the  purpose. 
And  we  do  not  think  that  the  command  of  Guthrie  to 
'*  hurry  up,"  coupled  with  the  testimony  of  the  plaintiff 
that  he  thought  Guthrie  had  seen  him  couple  with  his 
hands  before  that  time,  is  tantamount  to  an  express  com- 
mand, such  as  was  given  by  Conductor  Dick,  who  had  pre- 
viously been  his  superior. 

The  case  now  presented  for  our  consideration  is  therefore 
materially  different  from  that  upon  which  we  passed  in  the 
former  appeal,  especially  in  the  fact  that  the  plaintiff  vol- 
untarily subjected  himself  to  danger  not  necessarily  inci- 
dent to  the  duty  which  he  had  contracted  to  perform,  and 
when,  but  for  his  needless  exposure  of  himself,  the  injury 
would  not  have  been  received.  Plis  own  carelessness  being 
by  that  test  the  proximate  cause  of  the  injury,  we  have 
here  the  converse  of  the  general  legal  proposition  to  which 
we  gave  our  sanction  in  Deans  v.  Railroad,  107  N.  C,  686. 
In  the  one  case  the  defendant  company  is  relieved  from 
liability,  because,  but  for  the  negligence  of  the  plaintiff 
supervening  upon  its  own  previous  want  of  care,  no  injury 
would  have  been  inflicted ;  while  in  the  other  the  plaintiff^s 
previous  culpability  would  not  have  caused  the  injury  if 
the  defendant  in  turn  had  not  been  guilty  of  subsequent 
carelessness.  There  is  no  better  tost  of  the  accuracy  of 
mathematical  or  the  soundness  of  metiiphysical  reasoning 
than  by  considering  the  reasonableness  of  the  converse  of 
the  proposition  submitted  as  a  rule. 

While  we  do  not  consider  ourselves  under  any  obligation 
to  change  our  rulings,  in  order  to  conform  to  those  of  any 
Court  in  the  country,  except  in  so  far  as  the  Supreme  Court 
of  the  United  States  has  power  of  review  by  virtue  of  the 
Constitution,  it  may  not  be  amiss  to  say  that  upon  a  care- 
ful examination  of  the  late  authority  to  which  counsel 
called  our  attention  {Railroad  v.  Boiighj  149  U.  S.,  368) 
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we  find  that  the  Supreme  Cour^  of  the  United  States  has 
not  modified  or  receded  from  the  principle  announced  in 
Railroad  v.  Ross,  1 12  U.  S.,  377,  that  a  conductor  in  charge 
of  a  train  i.s,  as  to  those  subject  to  his  orders  on  the  same 
train,  a  vice-principal,  acting  for  the  company. 

For  the  reasons  given  we  think  that  there  was  ^lo  error 
in  the  intimation  of  the  trial  Judge  that  the  plaintifl*  was 
not  entitled  in  anv  view  of  the  evidence  to  recover. 

No  Krror. 

BniwELL,  J.,  concurring:  I  concur  in  the  <lisposition 
made  of  this  appeal  because  I  see  in  the  case  no  evidence 
whatever  of  negligence  on  the  part  of  the  defendant,  and 
abundant  evidence  of  negligence  on  the  j^art  of  the  [)laiu- 
tiff.  The  rule  of  the  defendant  company,  of  whicli  the 
plaintiff  had  full  knowledge,  and  which,  out  of  abundance 
of  caution,  he  had  be(4i  requiretl  specially  to  promise  to 
obey,  prohibited  him  from  going  between  cars  for  the  pur- 
pose of  coupling  or  uncoupling  them,  *' under  any  circum- 
stances," when  they  were  attached  to  an  engine.  Having 
promulgated  this  general  and   imperative  rule  to  all  its  , 

couplers,  the  servants  of  the  company  who  were  charged 
with  the  duty  of  making  up  and  inspecting  trains  were 
permitted  to  act  upon  the  sui>j>osition  that  it  would  be 
obeyed.  The  engineer  was  permitted,  in  moving  his  engine, 
to  act  upon  the  same  belief.  The  rule  was  notice  to  the 
plaintiff  that  he  should  expect  no  provision  for  his  safety 
when  the  cars  were  pushed  together  by  tlie  movement  of 
the  engine,  for  he  was  expected  not  to  go  between  them. 
Assuming  that  it  was  made  in  good  faith  (and  there  is  no 
pretence  or  proof  that  it  was  not),  I  feel  constrained  to  say 
that  it  seems  to  me  a  beneficent,  not  an  unreasonable  regu-  | 

lation,  and  that  while  for  some  j)uri)Oses  a  conductor  in  I 

charge  of  a  train  is  an  alter  ego  of  the  corporation  that 
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principle  should  not,  in  my  opinion,  be  construed  to  author- 
ize the  abrogation  by  him  of  rules  made  by  the  managing 
officers  of  the  company  to  govern  the  conduct  of  its 
employees.  The  servants  of  a  great  transportation  company 
constitute  an  army  in  which  rigid  discipline  must  be 
enforced,  not  less  for  the  safety  of  the  public  than  for  the 
safetvof  its  own  members.  There  must  be  obedience  or  there 
will  be  disaster.  I  think  the  Courts  shouhl  seek  to  encour- 
age the  strict  enforcement  of  all  reasonable  regulations 
made  in  good  faith. 


THE  ASHF.VILLE  STREET-RAILWAY  COMPANY  v.  THE  AVEST 
ASHEVILLE  AND  SULPUrR  SPRINCJS  RAILWAY  COMPANY. 

Injunction — Street-rail  ways — Charter — Exclusive  Privileges — 

Power  of  City. 

The  legislative  charter  of  a  street-railway  company  granting  to  it  certain 
powers  and  privilege^*,  and  *'siich  other  privileges  as  may  be 
granted  b\'  the  municipal  authorities  of  a  town,"  gave  such 
authorities  no  power  to  grant  tjcltimre  privileges  to  the  railway 
company. 

Qiiivn'j  whether  the  Lesris^lature  has  the  right  to  authorize  a  city  to  grant 
such  exclusive  privileges. 

Civil  action,  pending  i;i  BuNcoMr>E  Superior  Court, 
heard  before  Hoke,  J.,  at  Chambers  at  Bryson  City,  June 
13,  1892,  on  motion  to  dissolve  the  restraining  order  there- 
tofore issued. 

In  considering  the  affidavits  and  exhibits  filed  in  the 
cause  the  Court  found  the  facts  to  be  as  follows: 

"  1.  That  the  plaintiff,  under  a  charter  granted  by  the 
Legislature  in   1881,   Laws   1881,  ch.   64,  p.    780,  made  a 
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contract,  or  obtained  permission  from  the  Board  of  Aldermen 
of  the  city  of  Asheville,  to  place  and  operate  a  '  single  street- 
railway  along  certain  streets  of  the  city  of  Asheville,  and 
amongst  other  streets  were  Depot  street  and  Patton  avenue; 
that  this  permissioh  was  given  in  form  of  an  ordinance  of 
the  Board  of  Aldermen  of  the  city  of  Asheville,  passed  in 
session  on  December  3, 1887 ;  and  of  said  ordinance  the  grant 
was  made  exclusive  for  ten  years  from  its  date,  December 
3,  1887. 

"  3.  That  under  such  grant  so  given  the  plaintiff  con- 
structed and  operated  a  line  of  street-railway  in  said 
city  in  and  upon  the  streets  designated,  and  has  been 
operating  same  for  three  or  four  years,  and  on  this  line  so 
constructed  has  been  carrying  freight  and  passengers  from 
the  railroad  depot  in  said  city  to  the  Court  Square  and 
business  centers  of  the  city;  and  its  company  has  to  this 
time  furnished  sufficient  menils  and  facilities  to  supply 
the  demand  between  the  two  points. 

"  o.  That  the  defendant,  under  an  act  of  the  Legislature 
subsequently  passed.  Laws  1891,  ch.  262,  p.  208,  and  under 
grant  and  permission  from  the  Board  of  Aldermen  of  the 
city  of  Asheville,  is  about  to  construct  and  put  in  operation 
a  street-railway  running  from  Sulphur  Springs,  about  five 
miles  from  the  city,  into  said  city,  and  its  route  passes 
the  railroad  depot  above  mentioned,  which  is  the  only  rail- 
road depot  in  said  city  at  present  time,  and  will  run  into 
the  business  center  of  the  same,  at  or  near  the  Court  Square, 
on  a  street  called  College  street. 

*'6.  That  in  running  said  line  the  defendant  will  place 
its  track  on  Depot  street  a  distance  of  450  feet,  and  ou 
Patton  avenue  250  feet;  that  the  route  of  the  defendant 
as  j)roposed  runs  from  the  railroad  depot  along  Depot  street 
450  feet,  and  then  leaves  said  street,  running  along  the 
streets  of  said  city  not  granted  to  plaintiff  until  it  again 
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reaches  the  line  of  plaintiff  at  Patton  avenue,  and  runs 
along  said  avenue  a  distance  of  250  feet  until  it  reaches 
College  street,  passing  the  post-office,  and  runs  down  Col- 
lege street  to  a  point  about  thirty  feet  from  public  square. 

**7.  That  the  line  of  the  defendant's  track  and  its  con- 
struction will  not  physically  interfere  with  plaintiff's  track, 
but  will  cause  the  defendant  to  compete  for  passengers  and 
traffic  between  the  railroad  depot  and  business  centers  of 
Asheville,  and  so  will  greatly  impair  the  balance  of  plain- 
tiff's franchise  and  railwav. 

*'8.  That  the  defendant,  by  using  the  portions  of  Patton 
avenue  and  Depot  street  as  described,  is  enabled  to  ap- 
proach the  business  centers  of  Asheville  by  a  more  direct 
route  than  it  could  otherwise  obtain,  and  while  its  line,  with 
the  exception  of  the  above  interference,  runs  along  a  dif- 
ferent way  and  supplies  the  residents  along  such  different 
way  with  railroad  facilities,  it  is  substantially  a  complete 
line  for  patronage  between  the  railroad  depot  and  Court 
Square  in  the  city  of. Asheville." 

From  the  above  facts  the  Court,  being  of  the  opinion  that 
the  Board  of  Aldermen  of  the  city  of  Asheville  had  no 
authority  under  existing  statutes  to  make  the  grant  to 
plaintiff  exclusive,  dissolved  the  restraining  order  thereto- 
fore issued,  and  plaintiff  appealed. 

Mr.  J.  If.  Merrimayiy  for  plaintiff  (appellant). 
Mr.  Charles  M.  Stedman,  for  defendant. 

Avery,  J. :  If  the  Legislature  had  the  power  to  grant  or 
to  delegate  the  authority  to  a  municipality  to  grant  the 
exclusive  privilege  of  constructing  a  track  or  running  a 
street-railway  on  particular  streets,  we  find  nothing  in  the 
charter  of  the  city  of  Asheville,  or  that  of  the  plaintiff 
company,  that  can  be  fairly  construed  as  an  attempted  exer- 
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cise  of  such  power  either  directly  or  through  the  medium 
of  its  agent.  The  charter  conferred  on  the  plaintiff  all  of 
the  powers  and  privileges  granted  to  the  street-railway  of 
Fayetteville,  etc.,  and  '*such  other  privileges  as  may  be 
granted  by  the  municipal  authorities  of  Asheville,  in  the 
county  of  Buncombe  aforesaid."  Clearly,  this  language 
clothed  the  municipality  with  no  new  of  additional  power, 
but  authorized  it  onlv  to  exercise  such  authoritv  as  it 
already  possessed  for  the  furtherance  of  the  objects  for 
which  the  comi)any  was  chartered.  It  is  familiar  and 
elementary  learning  that  the  authority  of  municipal  cor- 
porations is  restricted  to  such  powers  as  are  expres.sly 
granted  by  their  charters,  or  such  as  arise  by  fair  implication 
out  of  or  as  are  necessarv  to  tlie  exercise  of  those  ijranted. 
1  Dillon  Corp.,  sec.  89  (oo);  2  Dillon,  sec.  GOo.  It  is  need- 
less, therefore,  to  discuss  the  question  whether  the  Legisla- 
ture had  the  authority  to  do  what  it  did  not  attempt  to  do. 
The  judgment  of  the  Court  below  is  Affirmed. 


MARTHA  SMITH,  Administratrix  of  Joseph  Smith,  v.  NORFOLK  & 

SOUTHERN  RAILROAD  COMPANY. 

Action,  for  Darnages — Iifjury  Resulting  in  Death — Bailfoach — 
Duty  of  Engineer  to  Keep  Lookout  —  Person  on  Track — 
Drunkenness  —  Negligence  —  Contribuiory  Negligence  — 
Pro.vinuite  Cause  of  Injury. 

I.  It  is  the  duty  of  a  raihoad  company  in  running  its  trains  to  keei>  * 
lookout  on  its  track  in  order  to  discover  and  avoid  any  obstmo- 
tions  that  mav  bo  encountered  thei-eon,  and  if  bv  reasonable 
watchfulness  on  the  i>art  of  tiie  en^rineer  lie  mij^ht  discover  a 
person  on  the  track  in  a  i>erilous  position  and  apparently  insens?i- 
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ble  to  danger,  in  time  to  avoid  injury,  and  the  engineer  fails  to 
keep  such  lookout  and  by  reason  thereof  injury  results,  the  rail- 
road company  is  guilty  of  negligence  for  which  an  action  may  be 
maintained,  provided  that  the  person  injured  has  not  been  guilty 
of  contributory  negligence.  •     *         ^ 

2.  In  the  absence  of  imminent  danger  the  mere  going  upon  the  track  is 
not  contributor}'  negligence  but  it  is  tfie  duty  of  a  person  to  look 
and  listen  for  the  approach  of  the  train,  and  if,  by  his  failure  to 
exercise  such  care,  a  collision  occurs  he  will  be  deemed  guilty  of  such 
contributory  negligence  as  would  bar  an  action  for  the  injury. 

.'J.  It  is  an  elementary  principle  that  intoxication  will  never  excuse  one 
for  a  failure  to  exercise  the  measure  of  ordinary  care  and  prudence 
which  is  due  from  a  sober  man  under  the  same  circumstances;  a 
j)erson  cannot  thus  voluntarily  incapacitate  himself  from  ability 
to  exercise  ordinary  care  and  then  set  up  such  incapacity  as  an 
excuse  for  his  negligence;  therefore,  where  the  breach  of  duty  on 
the  part  of  the  defendant  consisted  simply  in  a  failure  to  discover 
an  intoxicated  persgti  Iving  on  its  track  in  time  to  ^vert  injury, 
the  negligence  of  such  person  continues,  as  in  the  case  of  a  sober 
man,;up  to  the  moment  of  tk\e  collision,  is  concurrent  with,  if  not 
indeed  subsequent  to,  that  of  the  defendant,  and  thus,  being  a 
proximate  cause  of  the  accident,  constitutes  contributory  negli- 
gence which  bars  a  recovery.  It  would  be  otherwise  if  the  engineer, 
knowing  or  having  reason  to  Vjelieve  that  such  person  was  lying 
helpless  on  the  track,  failed  to  use  all  the  means  in  his  power  to 
avoid  the  injury. 

(Discussion  by  the  Chief  Justice  of  the  rule  in  Davies  v.  Manny  in  its 
relation  to  contributory  negligence  and  the  issues  that  should  be  sub- 
mitted; also  of  the  duty  of  railroads,  in  running  trains,  to  persons  on 
the  track  who  have  been  stricken  down  bv  visitation  of  Providence,  to 
children  of  tender  age  and  others). 

Associate  Justices  Avery  and  Clark,  dissenting,  arguendo. 

Action  for  damages  for  the  negligent  killing  of  plaintiff's 
intestate  by  the  defendant  company,  tried  before  7??//^um,  J., 
and  a  jury,  at  S[)ring  Term,  1893,  of  WasiiixctTox  Superior 
Court. 

The  issues  submitted  to  the  jury  and  the  responses  were 
as  follows : 

"1.  Was  Joseph  Smith  killed  by  the  negligence  of  the 
defendant?     Answer,  Yes. 
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"2.  Did  the  said  Joseph  Smith,  by  his  own  negligence, 
contribute  to  his  own  death?     Answer,  Yes. 

*S3.  Could  the  defendant,  bv  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  injury?  Answer, 
Yes. 

"4.  What  daiuilge,  if  any,  is  the  plaintiff  administmtrix 
entitled  to  recover?     Answer,  $1,000.'" 

It  was  in  evidence  that  the  engineer  blew  the  locomotive 
whistle  for  the  crossing  and  in  a  few  minutes  blew  it  again, 
the  brakes  were  applied  and  the  train  stopped.  The  train, 
which  was  a  long  one,  was  running  thirty  or  forty  miles  an 
hour  according  to  one  witness,  and  twenty  or  thirty  accord- 
ing to  another.  There  were  besides  the  locomotive  ten  or 
twelve  box  and  flat-cars  in  front,  then  the  second-class  car 
and  then  a  first-class  car.  When  the  train  stopped  the 
remains  of  the  deceased  were  under  or  opposite  to  the  car 
in  front  of  the  second-class  car.  There  were  no  air-brakes, 
but  the  brakes  in  use  were  good  ones. 

It  was  in  evidence  that  deceased  was  addicted  to  the  u.se 
of  licpior  and  that  he  had  been  drunk  for  several  days  prior 
to  his  death,  one  witness  saying  that  two  houi^s  before  his 
death  deceased  was  ''crazv  drunk.''  Another  man  was 
found  lying  drunk  a  few  feet  from  deceased ;  an  engineer 
by  keeping  proper  lookout  on  the  track  might  have  seen 
a  man's  head  on  the  track  two  hundred  or  three  hundred 
vards  distant. 

The  engineer  testified  for  the  defendant  that  upon  seeing 
an  object  on  the  track  at  a  distance  of  about  one  hundred 
and  fifty  yards  he  blew  distress  whistle  to  make  it  get  off, 
blew  for  brakes,  reversed  the  engine  and  used  steam  brake 
on  engine,  continuing  to  blow  the  distress  whistle;  that  he 
discovered  it  to  be  a  man,  but  could  not  stop  the  train  bt^fore 
it  ran  over  deceased;  whistles  were  blown  l)ut  the  man  did 
not  move.     As  soon  as  he  saw  the  man  did  not  move  the 
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engineer  blew  whistle  and  applied  brakes  and  the  train 
slackened. 

On  cross-examination  the  engineer  said  :  **  It  was  about 
one  hundred  and  fifty  yards  from  the  crossing  to  where 
deceased  was  killed.  I  blew  for  firet  crossing  one  hundred 
and  fifty  yards  back ;  saw  object  as  I  was  going  over  the 
last  crossing.  I  felt  the  jar  of  the  brakes.  Had  two  brake- 
men  and  fourteen  cars  in  all.  There  were  no  brakes  on 
the  flat-cars;  was  running  about  twenty  miles  an  hour; 
when  train  ran  over  deceased  it  was  running  about  four 
miles  an  hour.  I  could  not  stop  the  train  at  speed  I  was 
running  in  less  than  one  hundred  and  fifty  yards;  if  I  had 
had  air-brakes  I  could  have  stopped.  Ordinarily  trains  like 
the  one  I  was  in  charge  of  have  hand  brakes." 

Other  witnesses  testified  to  the  sharp  and  quick  blowing 
of  the  distress  signals  and  that  the  train  was  stopped 
quickly  by  the  brakes. 

His  Honor  instructed  the  jury  (among  other  things)  as 
follows: 

'*It  is  the  duty  of  the  engineer  or  fireman  in  running 
the  train  to  keep  a  lookout  in  front  of  the  train  to  see 
objects  on  the  track  in  order  to  avoid  accidents,  and  if  they 
fail  to  do  so  this  failure  is  negligence  on  the  part  of  the 
company,  and  if  an  injury  results  from  a  failure  to  keep 
this  lookout  the  company  will  be  liable;  and  if  you  find 
that  the  plaintiff's  intestate  was  run  over  by  the  train  of 
the  defendant  and  killed  because  of  a  failure  of  the  otticers 
in  charge  of  and  running  the  train  to  keep  this  lookout  and 
see  deceased  lying  on  the  track,  it  would  be  negligence,  and 
vou  will  answer  the  first  issue,  *  Yes.' 

"  If  you  find  the  facts  to  be  that,  by  reasonable  diligence 
in  keeping  a  lookout,  the  engineer  could  have  seen  the 
deceased  lying  on  the  track  in  time  to  have  stopped  the 
train  before  it  ran  over  the  deceased  and  he  did  not  stop  it, 
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it  would  be  negligence,  and  you  will  answer  the  first  issue, 
'Yes.' 

'*The  fact  that  the  defendant  did  not  have  air-brakes  on 
the  train  is  not  negligence. 

**It  was  the  dutv  of  the  defendant  to  have  sufficient 
brakes  and  appliances  to  have  stopped  the  train  in  emer- 
gencies of  this  character  in  a  reasonable  distance,  and  if 
you  find  that  the  brakes  were  not  sufficient  for  that  pur- 
pose it  would  be  negligence,  and  if  the  deceased  came  to 
his  death  in  consequence  of  this  fact,  you  will  answer  the 
first  issue,  *Yes.' 

''It  is  insisted  by  the  defendant  that  the  train  was  prop- 
erly equipped  and  manned  for  trains  of  the  character  of 
this  one,  being  a  mixed  train  of  passenger  and  freight  cars. 
The  plaintiff  insists  that  two  brakemen  to  fourteen  cars 
was  insufficient.  This  is  a  question  for  you.  If  you  find 
from  all  the  evidence  in  this  case  that  two  brakemen  and 
the  steam  brake  on  the  engine  were  sufficient  to  properly 
run  the  train  and  control  it,  then  the  failure  to  have  more 
is  not  negligence ;  but  if  you  find  from  all  the  circumstances, 
growing  out  of  this  evidence  as  you  find  it  to  be,  that 
two  brakemen,  the  steam  brake  on  engine  and  the  number 
of  brakes  you  find  were  on  this  train  were  insufficient  to 
properly  run  and  control  it,  then  the  failure  to  have  a  suffi- 
cient number  would  be  negligence  in  the  company. 

''If  you  find  that  the  train  could  have  been  stopped  with 
the  appliances  with  which  it  was  equipped  after  the 
deceased  could  by  reasonable  diligence  have  been  seen,  and 
it  w^as  not  stoj)ped,  but  ran  over  deceased  and  killed  him,  it 
would  be  negligence,  and  you  will  find  the  first  issue,  'Yes.' 

"The  question  for  you  as  to  the  outlook  is  not  whether 
the  engineer  did  see  the  deceased  lying  on  the  track,  but 
wdiether  he  could  by  the  exercise  of  reasonable  diligence 
have  seen  him;  and  if  he  could  by  reasonable  diligence 
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have  seen  him  in  time  to  stop  the  train,  but  did  not  in  fact 
see  him  in  time  to  stop  it,  it  would  be  negligence. 

''If  you  find  the  engineer  kept  a  lookout  and  saw  the 
deceased  lying  on  the  track  as  soon  as  he  could  have  seen 
him  and  immediately  used  all  the  appliances  he  could  con- 
trol in  order  to  stop  the  train  and  could  not  do  so,  it  would 
not  be  negligence,  and  you  will  answer  the  first  issue,  'No.* 

"If  vou  answer  the  first  issue  'No,'  vou  heed  not  answer 
the  others,  for  unless  the  deceased  came  to  his  death  bv  the 
negligence  of  the  defendant  the  plaintiff  cannot  recover. 

"If  vou  answer  the  first  issue  'Yes/  I  instruct  vou  to 
answer  the  second  issue  "Yes,"  if  vou  believe  the  evidence 
in  this  case. 

"If  vou  answer  the  first  and  second  issues  'Yes/  then 
come  to  the  third.-  On  this  issue  the  same  law  is  applica- 
ble that  I  have  laid  down  to  you  as  applicable  to  the  first, 
and  the  facts  that  would  constitute  negligence  under  the 
first  issue  would  constitute  negligence  under  the  third  issue ; 
so  that  if  the  facts  proven  satisfv  vou  that  the  defendant 
was  guilty  of  negligence  and  you  answer  the  first  issue 
'  Yes/  it  wmII  be  vour  dutv  to  answer  the  third  issue  '  Yes.' 

"  If  VOU  answer  this  issue  '  No,'  then  vou  need  not  con- 
sider  the  question  of  damages,  because  the  plaintiff  would 
not  be  entitled  to  recover  damages;  but  if  you  answer  the 
first  three  issues 'Yes,' then  vou  will  consider  the  fourth 
issue.  Tor  although  the  deceased  may  have  contributed  to 
his  own  death  by  his  own  negligence,  still  if  the  defendant 
could  by  reasonable  care  have  stopped  its  train,  and  not 
run  over  and  killed  him,  the  plaintiff*  would  still  be  enti-' 
tied  to  recover." 

The  defendant  excepted  to  the  charge  delivered  by  the 
Court,  and  assigned  the  following  errors : 

"1.  The  charge  assumes  that  the  defendant  failed  to 
keep  proper  lookout  on  its  track  to  avoid  the  accident,  and 
did  not  properly  leave  the  question  to  the  jury. 
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"  2.  In  the  instructions  on  the  third  issue  that  *the  «ime 
law  is  applicable  to  it  as  the  first  and  the  same  facts  that 
would  constitute  negligence  on  the  first  issue  would  con- 
stitute negligence  on  the  third  issue ;  so  that  if  the  facts 
proven  satisfy  you  that  the  defendant  was  guilty  of  negli- 
gence and  you  answer  the  first  issue  *  Yes/  it  will  be  your 
duty  to  answer  the  third  issue.*  Yes.' '  *' 

There  was  judgment  on  the  verdict  for  plaintiff,  and 
defendant  appealed. 

Mi\  A.  0.  Gaylord,  for  plaintiff. 

3/esa?'.s.  \V.  D.  Ihmden  and  IF.  //.  Day,  for  defendant  (ap- 
pellant). 

Shepherd,  C.  J.:  1.  Wo  are  of  the  opinion  that  there 
should  be  a  new  trial  upon  the  charge  of  his  Honor  on  the 
third  issue.  This  issue  was  intended  to  present  to  the  jury 
the  principle  of  Davies  v.  Mann,  10  M.  &  W.,  546,  and  the 
iurv  were  instructed  that  the  same  law  and  facts  which 
would  constitute  negligence  under  the  first  issue  would  be 
applicable  to  the  third  issue.  The  evidence  upon  the  first 
issue  tended  to  prove  negligence  on  the  part  of  the  defend- 
ant by  reason  of  its  failure  to  keep  a  proper  lookout  in 
order  to  discover  the  deceased  in  time  to  avoid  the  acci- 
dent, and  also  because  of  its  failure  to  properly  equip  the 
train  by  providing  sufficient  brakes  and  brakemen.  Now, 
as  the  doctrine  of  Daviea  v.  Mann  is  based  upon  some  omis- 
sion of  duty  occurring  after  the  negligence  of  the  deceased, 
•  Gimtei'  V.  Wicker,  85  N.  C,  310  (which  negligence  was 
found  by  the  Court  on  the  second  issue),  it  is  plain  that 
there  w^as  error  in  blending  these  two  essentially  different 
elements  of  negligence — the  one  existing  prior  and  the 
other  occurring  subsequently  to  the  negligence  of  the 
deceased — and  applying  them  indiscriminately  to  the  third 


N.  C]  FEBRUARY  TERM,  1894.  735 


Smith  r.  Railroad. 


issue.  We  cannot  know  upon  what  phase  of  the  testimony 
the  jury  acted  in  determining  the  question  of  negligence 
upon  the  first  issue,  and  we  have  just  as  much  right  to 
assume  that,  under  the  charge  of  the  Court,  they  found  that 
the  negligence  consisted  simply  in  the  failure  to  property 
equip  the  train  as  that  they  predicated  it  upon  the  alleged 
failure  to  observe  ordinary  care  in  keeping  a  reasonable 
lookout,  etc.  Under  the  first  view  there  can  be  no  doubt 
that  the  finding  upon  the  second  issue  would  have  barred 
a  recovery;  for  if  the  engineer  discovered  the  deceased  as 
soon  as  he  could  have  done  so  by  keeping  a  proper  lookout, 
and  immediately  applied  all  the  means  within  his  control 
to  avoid  the  collision,  and  his  failure  to  do  so  was  by  reason 
of  the  improper  equipment  of  the  train  (an  omission  of 
duty  which  might  have  existed  for  weeks  or  months),  then 
the  negligence  of  the  defendant  would  be  no  more  proximate 
than  thai  of  the  deceased,  and  there  would  be  no  ground 
whatever  for  the  operation  of  the  principle  of  Davies  v. 
Mann,  If  this  be  not  so,  and  the  principle  of  that  case  is 
to  be  extended  to  negligence  occurring  both  prior  as  well 
as  that  which  is  subse(iuent  to  the  negligence  of  the 
deceased,  it  is  perfectly  useless  to  pretend  that  the  doctrine 
of  contributory  negligence  as  to  cases  of  this  character  has 
any  place  in  the  jurisprudence  of  this  State.  This  inad- 
vertence on  the  part  of  his  Honor  (and  such  alone  do  wu 
consider  it)  affords  the  defendant  a  clear  ground  of  new 
trial,  and  this  would  be  equally  true  if,  as  suggested,  the 
third  issue  had  been  omitted  and  the  same  instruction  had 
been  given  on  the  first. 

2.  We  are  also  of  the  opinion  that  there  was  error  in 
ignoring  that  universally  established  principle  in  the  law  of 
contributory  negligence  which  imposes  upon  one  who  has 
voluntarilv  disabled  himself  bv  reason  of  intoxication  the 
same  degree  of  care  and  prudence  which  is  required  of  a 
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sober  person.  This  is  so  well  established  that  it  would 
seem  unnecessary  to  cite  authority  in  its  support,  but  as  it 
appears  to  be  questioned  we  will  reproduce  a  few  extract.^ 
from  some  of  the  text-books,  which  are  substantiallv  re- 
peated  Ijy  every  writer  upon  the  subject.  Mr.  Wood,  in  his 
work  on  Railways  (Volume  II,  section  1457),  after  stating 
that  onecannot  voluntarily  incapacitate  himself  from  ability 
to  exercise  ordinaiy  care  and  tlien  set  up  such  incapacity 
as  an  excuse  for  his  negligence,  remarks:  ''The  rule,  there- 
fore, is  that  the  same  care  is  required  of  a  person  when  he 
is  intoxicated  as  when  he  is  sober,  though,  if  the  defendant 
is  aware  of  his  state  before  the  injury,  it  is  bound  to  exer- 
cise greater  care  to  avoid  inflicting  any  injury  upon  him.'* 
In  Patterson's  Railway  Accident  Law,  74,  it  is  .said  :  **The 
fact  that  the  person  injured  was  intoxicated  at  the  time  of 
the  injury  will  not  relieve  him  from  the  legal  consequences 
of  his  contributory  negligence.*'  In  Bishop's  Xon-con- 
tract  Law%  513,  it  is  said:  "Contributory  negligence  is  the 
})roduct  of  a  general  ill  condition  of  the  mind  and  not  of 
a  specific  intent.  Therefore,  on  principle,  drunkenness  does 
not  excuse  it,  and  so,  also,  are  the  authorities."  In  1  Thomp- 
son on  Neg.  (430)  the  author  remarks:  **Xor  will  the  self- 
inflicted  disabilitv  of  drunkenness  excuse  the  wavfarer 
from  the  exercise  of  such  care  as  is  due  from  a  sober  man." 
In  Shearman  ct  Redfield  on  Neg.  (1  Vol.,  93)  it  is  said  in  eflfeet 
that  if  the  intoxication  is  such  that  it  prevented  the  injured 
person  from  taking  ordinary  care  to  avoid  the  injury  he 
cannot  recover."  See  also,  Pearce  on  Railroads,  29") ;  Whit- 
aker  on  Negligence,  403,  note;  4  Am.  and  Eng.  Enc,  lU. 
In  Beach  on  Cont.  Negligence  (403),  it  is  said  :  "Drunken- 
ness is  a  wholly  self*imj)osed  disability,  and  in  consequence 
is  not  to  be  regarded  with  that  kindness  and  indulgence 
which  we  instinctively  concede  to  blindness,  or  deafness,  4>r 
anv  other  i)hvsical  infirmitv.     *     *     *     Disabilities,  moiv- 
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ovex,  of  any  kind  are  to  be  a  shield  and  never  a  sword. 
It  would  be  a  strange  rule  of  law  that  regarded  a  certain 
course  of  conduct  negligent  and  blameworthy  upon  the  part 
of  a  sober  man,  but  that  held  the  same  conduct  on  the  part 
of  the  same  man,  when  intoxicated,  venial  and  excusable. 
Drunkenness  will  never  excuse  one  for  a  failure  to  exercise 
the  measure  of  care  and  prudence  which  is  due  from 
a  sober  man  under  the  same  circumstances.  Men  must 
be  content,  especially  when  they  are  trespassers,  to  enjoy 
the  pleasures  of  intoxication  cunt  periculis.  When  they 
make  themselves  drunk,  and  in  that  helpless  condition 
wander  upon  the  premises  of  sober  men  and  sustain  an 
injury,  they  will  not  be  heard  to  plead  their  intoxication  as 
an  answer  to  the  charge  of  negligence;  and  the  Courts  con- 
sistently hold  that  such  intoxicated  trespassers  (the  notes 
5how  that  the  author  is  speaking  of  railroad  accidents)  have 
no  standing  in  any  forum  where  justice  is  impartially 
administered.  These  authorities,  supported  by  a  multitude 
of  cases  cited  in  the  notes  to  the  various  text-books,  estab- 
lish bevohd  all  controversv  that  the  deceased  under  the 
circumstances  of  this  case  (that  is,  not  having  been  dis- 
covered by  the  engineer  in  time  to  avoid  injury)  is  to 
l>e  treated,  up  to  the  moment  of  the  collision,  as  a  sober 
man,  and  that  his  helpless  condition  is  not  to  be  assimi- 
lated to  those  cases  where  the  disability  has  not  been 
self-imposed,  and  where  the  helple^ss  condition  is  treated 
as  a  remote  cause  of  the  injury  by  reason  of  previous 
negligence  or  the  visitation  of  Providence.  Of  course 
if  the  engineer  knew,  or  had  reason  to  know,  of  his  help- 
less condition  in  time  to  stop  the  train  and  avoid  the 
injury,  and  failed  to  do  so,  he  would  be  guilty  of  such 
reckless  conduct  as  would  subject  him  to  the  punishment 
of  the  criminal  law,  as  well  as  impose  a  civil  liability  upon 
the  railroad  company.  This  principle,  as  we  have  stated, 
47 
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is  peculiar  to  the  self-imposed  disability  of  intoxication, 
and  is  as  firmly  fixed  in  the  law  of  negligence  as  it  is,  as  a 
general  rule,  in  tht^  criminal  law  of  the  land.  That  this  is  so 
is  evident  from  the  fact  that  after  the  most  industrious 
research  there  cannot,  it  seems,  be  found  in  the  entire  annals 
of  P]nglish  or  American  jurisprudence  a  single  decision  at 
common  law  (nor  have  we  seen  any  under  a  statute)  in 
which  a  recovery  has  been  permitted  for  injuries  inflicted 
along  the  line  of  the  road  under  tlie  circumstances  of  this 
case.  Even  in  Missouri  and  Texas,  where  perhaps  the  most 
advanced  doctrine  obtains,  it  has  been  decided  that  the 
action  cannot  be  maintained  unless  the  engineer  knew,  or 
had  reason  to  know,  of  the  exposed  and  unconscious  con- 
dition of  the  deceased.  Yarnall  v.  Bailroad,  75  Mo.,  o7o; 
Houston  V.  SymkinSy  54  Texas,  615.  See  also,  numerous 
cases  cited  in  the  notes  to  Kean  v.  Railroad,  19  Am.  and 
Eng.  R.  R.  Cases,  321.  In  the  Texas  case  it  will  be  note<l 
that  the  Court  distinctly  held  that  it  was  the  duty  of  the 
engineer  to  keej)  a  lookout  to  avoid  injury  even  to  tres- 
passers, yet  a  new  trial  was  granted  on  the  ground  that  it  was 
not  left  to  the  jury  to  determine  whether  the  injured  party 
was  intoxicated  or  was  suffering  from  a  Providential  visita- 
tion, '*a  fit.'^  If  his  h'ing  on  the  track  insensible  to  danger 
w^as  due  to  the  former  and  not  to  the  latter  cause,  it  was 
declared  that  the  plaintiff  could  not  recover.  It  may  be 
further  observed  that  this  case  is  cited  as  an  authoritv  in 
Troy  V.  Railroad^  99  X.  C,  298,  and  it  is  remarkable  that 
even  in  the  two  States  where  it  is  said  the  doctrine  of  com- 
parative negligence  obtains  this  action  could  not  be  main- 
tained. Railroad  v.  Cragin,  71  111.,  177;  Railroad  v.  Belly 
70  III,  102;  Railroad  v.  Riley,  47  111.,  514;  Railroad  v. 
Ilankeraon,  61  Ga.,  114.  We  are  unable  to  understand  how, 
upon  principle,  the  case  of  one  who  is  asleep  on  the  track 
ca^i  be  assimilated,  as  argued,  to  that  of  the  self-imposed 
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disability  of  iutoxication,  which,  as  we  have  seen  by  all  of 
the  authorities,  stands  upon  its  own  peculiar  ground. 
Being  on  the  track  is  not  itself  negligence  (Troy's  case),  and 
if  such  a  person  is  unexpectedly  overcome  by  sleep  his  dis- 
ability cannot  be  said  to  have  been  voluntarily  and  self- 
imposed.  Neither  are  we  able  to  see  how  the  case  of  a  deaf 
mute  walking  on  the  track  can  be  likened  unto  that  of  a 
person  who  is  lying  there  stupefied  by  strong  drink.  A 
high  degree  of  care  is  required  of  one  who  is  deaf  and  who 
places  himself  in  a  position  of  known  danger;  still,  if  the 
engineer  can  by  reasonable  diligence  discover  him  on  the 
track,  and  also  his  insensibility  to  danger,  the  disability 
being  involuntary,  he  is  entitled  to  recover. 

Nor  can  we  perceive  any  similarity  between  the  intoxi- 
cated man  and  a  cow  that  has  strayed  upon  the  track,  the 
cow,  of  course,  not  being  the  author  of  its  insensibility  to 
danger,  and  the  owner  really  guilty,  as  held  by  this  Court, 
of  no  negligence  whatever  in  turning  his  cattle  out  to 
graze. 

The  principle  of  which  wc  are  speaking  has  never  been 
denied  by  this  Court  as  a  distinct  ground  of  decision,  though 
the  case  of  a  drunken  man  was  used  in  Deans'  case  (107 
N.  C,  686),  as  one  of  the  illustrations  of  certain  very 
important  principles  in  the  law  of  negligence,  which  it 
will  be  seen  hereafter  we  fully  approve. 

The  point  did  not  arise  in  that  case,  as  it  was  not  found 
or  admitted  that  the  deceased  was  intoxicated,  and  the 
ruling  below  was  simply  to  the  effect  that  upon  the  whole 
testimouv  the  defendant  owed  no  dutv  to  look  out  and  dis- 
cover  trespassers  upon  the  track,  and  therefore  was  not 
guilty  of  negligence.  The  ruling  of  his  Honor  was  regard- 
less of  the  fact  whether  the  deceased  was  drunk  or  sober, 
and  it  was  necessary  that  this  Court  should  declare  the  duty 
of  railroad  companies  as  to  persons  on  the  track  at  places 
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other  than  crossings,  and  also  to  discuss  the  doctrine  of 
contributory  negligence  in  its  relation  to  the  principle  com- 
monly called  the  rule  in  Davies  v.  Mann.  The  language 
used  in  the  opinion  is  as  follows:  **  If  the  engineer  dis- 
cover, or  by  reasonable  watchfulness  may  discover,  a  j>erson 
lying  upon  the  track  asleej)  or  drunk,  or  see  a  human  being 
who  is  known  bv  him  to  be  insane  or  otherwise  insensible 
to  danger  or  unable  to  avoid  it,  upon  the  track  in  his  front, 
it  is  his  dutv  to  resolve  all  doubts  in  favor  of  the  ]>reserva- 
tion  of  life,  and  immediatelv  use  everv  available  means 
short  of  imperiling  the  lives  of  passengers  on  his  train  to 
stop  it."  From  this  language  it  might  be  inferred  that  the 
duty  of  the  engineer  begins  only  upon  the  discovery  of 
the  person  in  danger;  for  until  he  does  discover  him  the 
duty  of  resolving  all  doubts  in  favor  of  his  preservation 
from  danger  cannot  very  reasonably  arise.  Taken,  how- 
ever, in  connection  with  other  parts  of  the  opinion  and 
the  declaration  of  the  Court  in  subsequent  cases,  it  cannot 
be  doubted  that  it  was  intended  to  declare  the  dutv  of 
keeping  a  proper  lookout  for  all  persons  who  may  be  on 
the  track.  The  declaration,  however,  of  a  duty  and  the 
effect  of  intoxication  in  contributory  negligence  are  very 
different  things,  and  the  latter  question  was,  for  the  reasons 
above  mentioned,  not  presented  to  the  Court.  It  is  true 
that  from  the  opinion  it  might  be  inferred  that  intoxication, 
if  it  had  been  found  as  a  fact,  would  have  excused  the 
negligence  of  the  deceased,  but,  as  we  have  said,  this  par- 
ticular point  was  not  decided,  nor  do  the  authorities  cited 
in  the  opinion  support  this  view.  Let  us  examine  these 
cases: 

In  Railroad  v.  Smith  (52  Texas,  179)  the  injury  was 
inflicted  upon  a  man  wdio  was  walking  upon  the  railroad 
track  and  was  negligent.  He  was  held  under  the  circum- 
stances to  be  guilty  of  contributory  negligence,  and  it  is 
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to  be  noted  that  there  was  evidence  tending  to  show  that 
he  was  intoxicated. 

In  Railroad  v.  Miller  {2iy  Mich.,  279)  the  action  was 
brought  for  injuries  received  by  the  phiintiff  in  a  collision 
between  a  locomotive  and  the  wagon  in  which  the  plaintiff 
was  riding.  There  was  nothing  in  the  case  about  intoxica- 
tion, but  in  the  course  of  his  learned  opinion  Judge  Chris- 
TiAXCY,  in  discussing  the  general  subject  of  negligence, 
remarked  that  if  the  engineer  "sees"  a  person  in  peril  on 
the  track  whom  he  has  reason  to  believe  to  be  badlv  intoxi- 
cated,  or  otherwise  insensible  to  danger,  he  must  use  all 
the  means  in  his  power  to  stop  the  train  and  avoid  a  col- 
lision. 

In  Railroad  v.  ^Y.  John  (5  Sneed,  504)  the  accident  com- 
plained of  was  to  a  child  eight  years  of  age,  and  in  Weeks 
V.  Railroad,  56  Cal.,  513,  the  accident  was  to  a  child  six  or 
seven  years  of  age.  In  neither  of  these  cases  was  the  effect 
of  intoxication  discussed,  and  thev  were  evidentlv  cited  for 
the  purpose  of  sustaining  the  rule  imposing  the  duty  uj)on 
the  engineer  of  keeping  a  lookout  for  persons  along  the 
line  of  the  track,  and  u[)on  that  question  they  are  in  point. 

To  the  same  effect  is  the  much-cited  case  of  Isabel  v. 
Railroad  (27  Conn.,  393),  but  as  bearing  upon  the  particular 
(juestion  under  consideration  it  may  be  noted  that  the 
action  was  brought  for  the  killing  of  cattle  straying  upon 
the  track,  and  that  the  duty  which  the  law  imposes  upon 
an  intoxicated  person  was  in  no  way  involved  in  the  decis- 
ion. The  following  language,  however,  appears  in  the  dis- 
cussion of  the  general  subject:  *'0r,  an  intoxicated  man  is 
lying  in  the  traveled  part  of  the  highway,  helpless  if  not 
unconscious:  must  I  not  use  care  to  avoid  him?  Mav  I  sav 
that  he  has  no  right  to  encumber  the  highway,  and  there- 
fore carelessly  continue  my  progress,  regardless  of  conse- 
quences?    Or,  if  such  a  man  has  taken  refuge  in  a  fieUl  of 
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grass  or  a  hedge  of  bushes,  may  the  owner  of  a  field,  hioit> 
ing  the  fact,  continue  to  mow  on  or  fell  trees,  as  if  it  was 
not  so?  Or,  if  the  intoxicated  man  has  entered  a  private 
lane  or  by-way  and  will  be  run  over  if  the  owner  does  not 
stop  his  team  which  is  passing  through  it,  must  he  not  stop 
them?'^  We  have  quoted  the  entire  paragraph,  so  that  it 
can  be  readily  seen  that  this  dkixnn  (and  it  is  nothing  more) 
reallv  means  what  we  all  concede — that  if  such  an  intoxi- 
cated  person  is  discovered  it  is  a  dutv  dictated  bv  humanitv 
as  well  as  the  law  to  avoid  inflicting  an  injury  upon  him. 
If  this  is  not  so,  what  meaning  is  to  be  attached  to  the 
words  "carelessly  continue  my  progress,"  ''knowing  the 
fact,"  and  *'does  not  stop  them"? 

When  Mr.  Wood  (2  Vol.,  1464)  speaks  of  the  duty  which 
is  due  to  persons  lying  on  the  track  in  connection  with  a 
child  or  an  animal,  he  verv  clearlv  did  not  intend  tosav 
that  when  a  drunken  man  is  not  discovered  he  is  to  be 
absolved  from  the  consequences  of  his  own  negligence^  as 
the  only  case  he  refers  to  of  ])ersons  lying  on  the  track  is 
the  case  of  Meeks  v.  Bailroad.  8upra,  where  a  child  lying  on 
the  track  was  run  over  and  injured.  That  he  did  not  mean 
that  a  drunken  man  would  be  excused  from  exercising  the 
same  care  that  is  required  of  a  sober  man  is  evident  from 
his  explicit  statement  of  the  contrary  doctrine,  which  we 
have  heretofore  quoted  and  which  is  sustained  by  all  of  the 
aathorities.  This  is  also  perfectly  manifest  from  the  fact 
that  on  the  very  next  page  he  (juotes  with  approval  that 
p:irt  of  the  opinion  in  Railroad  v.  Miller^  supra,  which  con- 
tains the  language  of  Judge  CnuisTiAXCY  to  which  we  have 
referred,  and  which  indicates  that  the  railroad  company  is 
only  liable  for  the  failure  of  dutv  after  the  discoverv  of  the 
drunken  man.  The  author  savs:  *' And  this  we  believe  is 
an  accurate  statement  of  the  duty  of  railway  companies 
under  the  circumstances  referred  to." 
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It  is  manifest  from  this  examination  that  these  eases  do 
not  sustain  the  proposition  that  an  intoxicated  person  is 
absolved  from  the  dnty  of  exercising  ordinary  care,  and  it 
is  but  proper  to  say  that  they  wore  probably  cited  for  the 
purpose  of  sustaining  the  general  principles  laid  down  in 
the  extract  which  we  have  quoted.  Having  shown,  we 
think  conclusively,  not  merely  by  the  weight  l)ut  by  the 
entire  course  of  judicial  opinion,  that  the  self-imposed  dis- 
aV)ilitv  of  intoxication  affords  no  more  excuse  in  the  law  of 
negligence  than  it  does  in  the  criminal  law,  we  cannot 
understand  how  we  could  be  justified  in  the  abrogation  of 
this  principle  which  has  stood  for  centuries  simply  by  rea- 
son of  what  may  be  implied  from  the  language  of  an  opin- 
ion in  a  case  that  did  not  distinctly  raise  the  (juestion. 
This,  it  seems  to  us,  would  not  be  following  the  doctrine  of 
stare  decisis^  and  the  argument  that  a  Court  can  arbitrarily 
reject  a  fundamental  principle  of  law  by  calling  it  a  fiction 
is,  we  think,  wholly  inadmissible.  If  we  can  do  this  there 
is  no  reason  why  the  same  principle  may  not  be  rejected 
as  a  fiction  in  the  criminal  law,  and,  indeed,  we  do  not  see 
why  we  could  not  dispose  of  any  other  well-grounded  rule  ^  f ,  .vJ-^ 
of  law  in  the  like  summary  manner.  The  sui)posed  analogy 
with  the  principle  of  equity  which  relieves  a  wholly  intoxi-  '^''  "  i 
eated  person  against  the  consequences  of  his  contracts  can-  ^  --^^ 
not  be  supported.  Equity  shields  him  in  such  cases  when 
he  has  been  imi)osed  upon  by  reason  of  such  incapacity, 
but  neither  ecjuity  nor  law  ever  converts  intoxication  into 
a  sword  bv  means  of  which  a  drunken  man  can  make  a 
profit  out  of  his  self-imposed  disability  when  a  sober  man 
under  the  same  circumstances  would  be  entitled  to  no 
relief  It  would,  as  Mr.  Beach  says,  be  a  strange  law  that 
would  enable  a  drunken  man  to  recover  when  under  the 
same  circumstances  a  sober  man  would  be  denied  all  redress ; 
and  there  certainlv  can  be  no  more  inhumanitv  in  denvin^; 
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a  recovery  to  oue  who,  bv  an  act  done  in  his  intoxicate<I 
condition,  might  probably  contribute  to  the  wrecking  of  a 
train  and  the  destruction  of  the  lives  of  passengers,  than 
to  hang  a  man  for  a  murder  committed  while  wholly 
unconscious  of  his  act  by  reason  of  the  influence  of  strong 
drink.  The  law  does  not  treat  such  unfortunate  persons 
who  mav  be  on  the  track  as  outlaws.  On  the  contrary, 
this  Court  and  several  others  have  declared  it  to  be  the 
duty  of  the  engineer  to  keep  a  vigilant  lookout  for  them 
and  all  other  persons,  but  when  he  fails  to  discover  them 
by  the  omission  of  ordinary  care  (and  this  is  the  measure 
of  his  duty — Deans'  case,  supra;  McAdoo  v.  Railroad,  10'> 
N.  C.)  there  would  seem  to  be  no  injustice  in  denying  a 
recovery  to  one  who  has  voluntarily  stupefied  his  senses  so 
as  to  be  unable  to  provide  for  his  own  safety.  The  engineer 
is  running  a  train  over  his  own  right  of  way,  and  by  an 
inadvertence  which  amounts  simply  to  the  failure  to  use 
ordinary  care  fails  to  discover  a  person  who  really  has  uo 
right  to  be  on  the  track  and  who  he  cannot  reasonably 
anticipate  will  make  it  a  place  of  drunken  repose.  The 
engineer  when  he  discovers  the  man  uses  every  means  in 
his  power  to  avoid  the  injury;  the  man,  had  he  been  soben 
could  easily  have  escaped,  but  by  reason  of  the  self-imi)osed 
disability  of  intoxication  makes  no  effort  to. do  so.  Can 
there  be  anything  wrong  in  refusing  to  cast  upon  the  de- 
fendant the  whole  responsibility  of  the  collision  and  making 
it  pay  for  an  accident  which  would  not  have  happene<l  had 
the  deceased  been  sober,  and  for  which  had  he  been  sober 
he  could  not  have  maintained  an  action?  The  law  is  just 
as  well  as  humane  and  denies  a  recovery  under  sucli  cir- 
cumstances. Such  has  always  been  the  law  both  in  England 
and  America;  it  has  been  approved  by  such  great  jurists 
as  RrPFix,  Nasii,  Peakson,  and  their  distinguished  suc- 
cessors, and  we  feel  that  we  are  treading  upon  safe  ground 
when  we  follow  in  their  footsteps. 
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If  the  Legislature  sees  fit  to  change  the  law  in  this 
respect  it  has  the  power  to  do  so,  but  we  do  not  think  that  so 
radical  a  change  in  the  law  of  negligence  should  be  wrought 
by  what  we  cannot  help  thinking  would  be  "judicial  legis- 
lation" of  the  most  pronounced  character. 

As  we  have  already  intimated,  the  fact  that  the  elemen- 
tary  principle  referred  to  seems  to  be  seriously  disputed 
is  the  only  reason  we  have  said  so  much  in  its  support,  as 
we  believe  it  to  be  established  beyond  all  question  by  the 
consensus  of  judicial  decision  as  well  as  the  opinion  of  all  of 
the  authors  upon  the  subject.  If,  then,  the  same  degree  of  / 
care  is  required  of  the  deceased  "as  is  required  of  a  sober 
man  under  the  same  circumstances  "  it  is  plain  that  his 
negligence  was  concurrent  with  that  of  the  engineer,  and 
he  was  therefore  guilty  of  contributory  negligence.  Mc- 
Adoo's  case,  supra,  and  the  authorities  cited.  Indeed,  as 
we  shall  hereafter  see,  his  negligence,  operating  as  it  did 
up  to  the  moment  of  the  collision  and  after  the  decisive 
negligence  of  the  engineer,  was  really  subsequent  negli- 
gence and  goes  far  beyond  what  is  sufficient  to  bar  a  recov- 
ery. Had  the  deceased  been  looking  and  listening  as  he 
Wiis  required  to  do,  he  would  have  had  ample  time  to  have 
escaped  from  his  peril  after  the  engineer  had  passed  the 
point  when  his  efforts  would  have  been  unavailing  to  save 
him.  Under  this  view,  he  being  in  contemplation  of  the 
law  able  to  avoid  the  consequences  of  the  prior  negligence 
of  the  defendant,  it  would  seem  that,  if  the  train  had  been 
injured  by  the  obstruction,  his  negligence  would  have 
been  the  proximate  cause  of  the  accident,  and  the  defend- 
ant and  not  the  deceased  would  have  been  entitled  to 
recover.  A  sober  man,  as  we  have  seen,  very  clearly  could 
not  have  recovered,  and  is  a  premium  to  be  offered  to  neg- 
ligence caused  by  the  self-imposed  disability  of  drunken- 
ness, which  prevents  one  from  using  ordinary  care  b}-  look- 
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ing  and  listening  for  the  approach  of  trains  which  he  is 
bound  to  know  the  defendant  has  a  right  to  run  and  will 
run  over  its  own  property  in  the  pursuit  of  its  legitimate 
business?  In  this  case  there  is  a  total  absence  of  testimony 
tending  to  show  that  the  conduct  of  the  engineer  was  wan- 
ton or  willful,  and  his  testimony  to  the  effect  that  he 
sounded  the  alarm  and  applied  the  brakes  and  used  all 
other  means  under  his  control  to  avoid  the  accident,  as 
soon  as  he  discovered  the  deceased  lying  on  the  track,  is 
wholly  uncontradicted.  The  action,  then,  being  founded 
upon  the  failure  to  use  ordinary  care  is  subject,  of  course, 
to  the  defence  of  contributory  negligence,  and  we  cannot 
conceive  of  a  plainer  case  than  the  one  now  before  us. 

We  feel  very  sure  that  his  Honor's  failure  to  apply  the 
principle  which  we  have  been  discussing  entitles  the  defend- 
ant to  a  new  trial. 

3.  While  the  foregoing  considerations  are,  in  our  opinion, 
sufficient  to  dispose  of  this  appeal,  we  deem  it  our  duty,  in 
view  of  the  argument  of  counsel,  to  express  our  approval  of 
certain  general  principles  laid  down  in  Deans*  case,  supra, 
and  also  our  views  as  to  how  they  should  be  applied.  Leav- 
ing, then,  the  facts  of  this  particular  case  behind  us,  we 
will  state  that  one  of  the  principles  referred  to  is  that  which 
imposes  upon  the  engineer  of  a  railroad  train  the  duty  of 
keeping  a  vigilant  lookout  on  the  track  in  order  to  discover 
and  avoid  anv  obstructions  that  mav  be  encountered 
thereon.  This  duty  is  due  to  the  passengers  and,  when 
consistent  with  the  necessary  attention  of  the  engineer  and 
other  employees  on  the  engine  to  its  safe  and  proper  man- 
agement, the  duty  is  likewise  due  to  the  owner  of  cattle 
running  at  large,  to  the  owner  of  other  property,  which 
under  certain  circumstances  mav  be  on  the  track,  and  also, 
as  a  general  rule,  to  ])ersons  wlio  may  be  on  the  same  at 
places  other  than  crossings.     When  under  the  particular 
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circumstances  of  a  ca«e  such  propertj^  or  persons  may,  by 
.  the  exercise  of  ordinary  care,  be  discovered  in  time  to  avoid 
a  collision,  the  failure  to  exercise  such  ordinary  care  is  neg- 
ligence and  the  plaintiff'  will  be  entitled  to  recover  unless 
.he  has  been  guilty  of  contributory  negligence.  Of  course, 
where  a  person  is  discovered  and  is  apparently  not  uncon- 
scious of  danger  it  is  to  be  presumed  that  he  will  observe 
ordinary  caution  and  the  engineer  is  not  required  to  stop 
the  train.  Although  this  principle  as  applied  to  pereons 
on  the  track  does  not  generally  prevail,  there  seems  to  be  a 
growing  disposition  on  the  part  of  the  Courts  to  recognize 
it  as  a  common  law  duty,  and  in  Georgia  and  Tennessee  it 
has  been  imposed  by  statute.  In  Tennessee,  however,  it 
was  said  by  Lurton,  (\  J.  {Patton  v.  Railroddy  89  Tenn., 
370;  see  also,  St.  John's  case,  supra),  that  such  is  the  law 
without  reference  to  the  statute,  and  he  (quotes  with  approval 
the  language  of  Mr.  Wood,  who  says  '*that  a  railroad  com- 
pany is  bound  to  keep  a  reasonable  lookout  for  trespassers 
upon  its  track,  and  is  bound  to  exercise  such  care  as  the 
circumstances  require  to  prevent  injury."  2  Wood  R.  Law, 
1267,  This  language  is  also  quoted  with  ap[)roval  by  the 
Supreme  Court  of  West  Virginia'  and  a  recovery  was  sus- 
tained upon  the  same  principle  for  injuries  to  a  child  tres- 
jiassing  upon  the  track.  Gnnn  v.  Railroad,  14  y.  E.  R.,  4f)5. 
To  the  same  effect  is  Meeh  v.  RailroacL  aujrra,  and  other 
cases.  This  ruling  on  our  part  is  supported  by  the  plain 
intimation,  if  not  indeed  the  decision  of  this  Court  in  Troy 
V.  Railroad,  siqn^a,  in  which  it  ^*s  said  that  a  person  walking 
upon  a  railroad  track  is  not  guilty  of  contributory  negli- 
gence jf)eT  «€,  nor  does  such  a  *' technical"  trespass  relieve 
the  railroad  company  of  the  duty  of  exercising  ordinary 
care  to  avoid  the  infliction  of  injury,  provided  such  person 
after  he  gets  on  the  track  does  nothing  *'[)0sitive  or  nega- 
tive to  contribute  to  the  immediate  injurv."     The  Court 
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adopts  the  principle  laid  down  in  the  leading  case  of  Bail- 
road  V.  Simpbins,  supra^  and  it  may  be  well  to  reproduce  an 
extract  from  the  opinion  in  that  case.  The  Court  said  :  "  In 
our  opinion  there  is  a  distinction  between  the  duty  devolv- 
ing on  the  owners  of  land  on  which  there  is  a  dangerous 
excavation  and  that  devolving  on  a  corporation  invested 
by  law  with  the  extraordinary  power  of  traversing  the 
country  with  huge  cars  whose  progress  is  everywhere 
attended  with  danger.  They  who  place  such  dangerous 
machines  in  motion  should,  we  think,  be  required  to  take 
precautions  against  their  injuring  any  one  who  may  happen 
to  be  in  their  pathway.  *The  care  in  conducting  any  bu.si- 
ness  should  be  proportionate  to  its  dangerous  nature.'  GVr- 
man  v.  Railroad,  2(>  Wis.,  448.  The  extent  of  the  pre- 
cautions required  of  a  railroad  company  depends  on  all  the 
circumstances.  The  regulations  of  railroads  exact  watch- 
fuhiess  of  the  engineers,  and  this  rule  should  operate  for 
the  benefit  of  the  public  as  well  as  the  company.  Authori- 
ties are  not  lacking  in  support  of  the  position  that  a  Te^i- 
sonable  lookout,'  varying  according  to  the  danger  and  all 
the  surrounding  circumstances,  is  a  duty  always  devolving 
on  those  in  charge  of  a  train  in  motion.  Railroad  v.  ^Va/c, 
36  Md.,  366;  Harlmid  v.  Railroad,  65  Mo.,  22;  Hich  v. 
Railroad,  64  Mo.,  430.  The  dutv  of  watchfulness  has  often 
been  enforced  against  railroads  in  cases  of  injuries  to  cattle 
trespassing  on  their  tracks,  and  that,  too,  in  the  absence  of 
au}^  statutory  provision  or  in  cases  outside  of  the  statute. 
We  prefer  that  line  of  decisions  holding  railroads  bound  to 
exercise  their  dangerous  business  with  due  care  to  avoid 
injury  to  others  as  correct  in  principle  and  sound  in  policy, 
and  as  protecting  even  a  trespasser  who  is  not  guilty  of 
contributory  negligence."  These  principles,  when  ap{>licd 
with  a  proper  regard  to  the  defence  of  contributory  negli- 
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gence,  commend  themselves  to  our  judgment  as  just  as 
they  are  humane,  and  they  are  especially  applicable  to 
railroads  operating  within  our  State,  where,  as  a  matter  of 
common  knowledge,  the  use  of  their  tracks  by  pedestrians 
is  tacitly  acquiesced  in.  We  can  see  no  hardship  in  exact- 
ing this  duty  of  engineers  and  holding  their  principals 
responsible  when  they  fail  to  exercise  due  care  in  discover- 
ing and  avoiding  injuries  to  helpless  persons  between  cross- 
ings, who  are  in  plain  view  upon  their  tracks;  and  this  is 
really  the  duty  imposed  upon  them  in  such  cases.  As  we 
have  stated,  this  duty  has  been  established  by  several 
decisions  of  this  Court,  and  at  the  present  Term  we  enforced 
it  in  the  case  of  an  injury  to  a  child  of  tender  years,  who 
could,  bv  the  exercise  of  ordinary  care,  have  been  discov- 
ered  by  the  engineer.  Bottoms  v.  Eailroad.  We  see  no 
reason  to  reverse  our  former  rulings  upon  this  important 
subject  simply  because  in  some  of  the  other  States  a  con- 
trary doctrine  is  held.  We  believe  that  they  are  founded 
upon  principle  as  well  as  respectable  authority,  and  for 
these  reasons  as  well  as  a  due  regard  to  the  doctrine  of 
stare  decisis  we  should  adhere  to  the  principles  therein 
enunciated. 

4.  We  have  thus  dwelt  upon  the  existence  and  nature  of 
this  duty  because  it  is  impossible  to  discuss  the  doctrine  of 
contributory  negligence,  even  to  a  limited  extent,  unless 
we  have  a  clear  conception  of  this  constituent  element,  as 
well  as  of  other  terms  and  definitions  relating  to  the  sub- 
ject. Indeed,  it  may  be  safely  remarked  that  no  science  is 
more  dependent  upon  the  accuracy  of  its  terms  and  defini- 
tions than  that  of  the  law.  Looseness  of  language  and 
dida  in  judicial  opinions,  either  silently  acquiesced  in  or 
perpetuated  by  inadvertent  repetition,  often  insidiously 
exert  their  influence  until  they  result  in  confusing  the  appli- 
cation of  the  law,  or  themselves  become  crystallized  into  a 
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kind  of  authoritv  which  the  Courts,  without  reference  to 
true  principle,  are  constrained  to  follow.  These  observa- 
tions are  particularly  applicable  to  the  doctrine  of  con- 
tributory negligence  and  especially  in  its  relation  to  what 
is  generally  called  the  rule  of  Davies  v.  Mann,  All  along 
the  highway  of  judicial  decision  we  find  it  so  strewn  with 
the  wrecks  of  overruled  cases,  exploded  dicta  and  con- 
demned or  qualified  expressions  that  Ave  are  inclined  to 
S3nnpathize  with  the  despairing  remarks  of  Judge  Thompj<ox 
that  "the  whole  subject  of  contributory  negligence  remains 
in  a  state  of  ji^reat  confusion  and  uncertaintv.''  2  Vol. 
Neg.,  sec.  7.  Mr.  Beach,  Mr.  Patterson  and  some  other 
writers  attribute  much  of  this  obscurity  to  improper  defini- 
tions of  the  rule  in  Davies  v.  Manny  and  we  think  with  them 
that  it  is  simply  a  means  of  determining  whether  the  plain- 
tiff^'s  negligence  is  a  remote  or  a  proximate  cause  of  the 
injury.  Before  the  introduction  of  the  rule  any  negligence 
on  the  part  of  the  plaintiff,  which  in  any  degree  contributed 
to  the  accident,  wus  juridically  treated  as  a  proximate  cause, 
and  constituted  contributory  negligence  which  barred  a 
recovery.  Dowell  v.  Nav.  Co.,  5  El.  &  Bl.,  194.  Several 
reasons  have  been  assigned  in  support  of  this  principle,  one 
of  which  is  that  a  court  of  law,  unlike  a  court  of  ad- 
miraltv,  has  *mio  scales  to  determine  in  such  cases  whose 
wrong-doing  weighed  most  in  the  compound  that  occa- 
sioned the  mischief,'*  and  therefore  if  the  plaintiff  were 
allowed  to  recover  "it  might  be  that  he  would  obtain  from 
the  other  party  compensation  for  his  own  misconduct.'-  2 
Thompson  Xeg.,  1146 — llo4.  This  was  considered  a  harsh 
rule,  as  it  left  the  plaintiff  to-bear  all  the  damages  although 
he  may  have  been  but  remotely,  and  consequently  but 
slightly,  in  fault.  The  doctrine,  however,  w^as  qualified  hy 
the  ruling  in  Davies  v.  ManHy  and  it  was  determined  that 
although   tlie  plaintiff  was  guilty  of  a  want  of  ordinary 
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care  in  contributing  to  the  injury,  yet  this  would  not  pre- 
vent him  from  maintaining  an  action  if  the  defendant 
might  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  on  his  part.  Much  confusion,  as  we  have  seen,  has 
resulted  in  the  application  of  this  principle  and  it  has  been 
claimed  to  be  authority  for  the  doctrine  of  comparative 
negligence,  and  it  has  also  been  criticised  as  practically 
abolishing  the  doctrine  of  contributory  negligence  alto- 
gether. A  very  reasonable  explanation  of  it  is  made  by 
Mr.  Patterson,  however,  who  says:  "The  rule  has  been 
misunderstood  and  misapplied.  It  means  only  that  that 
negligence  upon  the  part  of  the  plaintiff  which  bars  his 
recovery  from  the  defendant  must  have  been  a  proximate 
cause  of  the  injury  and  that  it  is  not  a  proximate  but  only 
a  remote  cause  of  the  injury,  when  the  defendant,  notwith- 
standing the  plaintiff's  negligence,  might  by  the  exercise 
of  ordinary  care  and  skill  have  avoided  the  injury.  Thus 
stated,  the  rule  is  consistent  with  the  theory  upon  which 
the  doctrine  of  contributory  negligence  is  based  and  fur- 
nishes no  support  for  that  of  comparative  negligence." 
Patterson  Railwav  Accident  Law,  51. 

Mr.  Beach  expresses  the  same  view  and  adds  that  **the 
attempts  of  the  Judges  to  ring  a  new  change,  or  to  find 
some  novel  and  original  phrase  in  which  to  express  the 
rule  that  whenever  the  negligence  of  a  plaintiff  proxi- 
mately contributes  to  cause  the  injury  for  which  he  seeks 
to  recover  damages  he  has  no  cause  of  action,  has  thrown 
the  law  into  confusion."  Contributory  Negligence,  p.  83; 
Pollock  Torts,  295;  Bishop  Non-contract  Law,  459;  2 
Wood,  1447  ;  Wharton  Neg.,  323 ;  4  Am.  and  Eng.  Enc,  18, 
19,  27,  notes.  It  must  also  be  observed  that  shortlv  after 
the  decision  of  Davies  v.  Mann  Lord  Campbell,  in  5  El.  & 
Bl.,  195,  understood  the  doctrine  to  be  the  same  as  stated 
above.     These  view.^  have  been  distinctly  adopted  by  this 
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Court  in  several  cases  and  are  well  expressed  in  Farmer  v. 
Railroad,  88  N.  C,  564,  in  which  Mr.  Justice  Ashe  states 
that  whether  the  plaintiff  was  guilty  of  eoxitributory  neg- 
ligence depends  upon  whether  his  act  *' was  a  proximate  or 
a  remote  cause.  If  the  act  is  directly  connected  so  as  to 
be  concurrent  with  that  of  the  defendant,  then  his  negli- 
gence is  proximate  and  will  bar  his  recovery;  but  where 
the  negligent  act  of  the  plaintiff  precedes  in  point  of  time 
that  of  the  defendant,  then  it  is  held  to  be  a  remote  cause 
of  the  injury  and  will  not  bar  a  recovery,  if  the  injury 
could  have  been  prevented  by  the  exercise  of  reasonable 
care  and  prudence  on  the  part  of  the  defendant."  Thomp- 
son Neg.,  1157,  note  8;  Guiiter  v.  Wicker^  supra;  Doggeit  v. 
Railroad,  78  N.  C,  305;  Roberts  v.  Railroad,  88  N.  C,  5G(). 
Thus  it  appears  that  where  the  doctrine  of  Davies  v.  Mann 
is  applicable  it  excludes  contributory  negligence,  and  if  this 
be  so  it  would  be  confusing  to  say  that  notwithstanding 
the  contributory  negligence  of  the  plaintiff  he  may,  never- 
theless, recover  if  the  defendant  could  bv  ordinarv  cai*e 
have  avoided  the  injury.  Whether  a  third  issue  should  be 
submitted  is  a  matter  addressed  to  the  discretion  of  the 
Judge,  but  when  he  does  submit  such  an  issue  it  will  avoid 
dispute  as  to  the  meaning  of  terms  to  omit  the  word  "con- 
tributory." This  is  in  accord  with  the  suggestion  of  Mr. 
Justice  AvKRY  in  the  well-considered  opinion  in  McAdoo  v. 
Railroad,  supra. 

Recurring,  however,  to  the  main  question,  it  becomes 
important  to  determine  what  is  a  proximate  cause  within 
the  meaning  of  the  rule,  and  it  was  to  this  point  that  the 
learned  argument  of  counsel  for  the  defendant  was  chiefly 
addressed.  In  Farmer  v.  Railroad^  supra,  and  the  authori- 
ties cited  it  will  be  seen  that  this  depends  upon  whether 
'^  the  negligent  act  of  the  plaintiff'  precedes  in  point  of  tim*^ 
that  of  the  defendant,"  and  this  is  the  view,  according  t«» 
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Judge  Thompson,  which  is  supported  by  the  weiglit  of 
EngHsh  and  American  authorities.  2  Vol.  Neg.,  1157. 
Counsel  insists,  that  until  the  actual  discovery  of  the  per- 
son apparently  in  danger  the  negligence  of  such  person 
cannot  be  said  in  a  legal  sense  to  precede  that  of  the  defend- 
ant, and  therefore  unless  the  injury  could  have  been  avoided 
bv  the  exercise  of  ordinarv  care  after  such  discoverv  the 

%  «.  ftf 

plaintiff  has  no  cause  of  action.  It  must  be  manifest  that, 
if  this  is  the  correct  view,  the  rule  in  question  would  have 
but  little  room  for  application,  for  when  an  engineer  actu- 
ally sees  a  person  apparently  insensible  to  danger  and 
fails  to  use  ordinary  care  to  avoid  his  injury  he  is  guilty 
of  such  a  reckless  and  wanton  disregard  of  human  life 
that  his  conduct  is  so  far  regarded  as  willful  as  to  practi- 
cally place  him  entirely  outside  of  the  law  of  negligence. 
Beach,  supra,  oo.  Many  cases  were  cited  by  counsel  in 
support  of  his  proposition,  but  on  examination  it  will  be 
seen  that  they  come  from  States  where  the  duty  of  the 
engineer  to  anticipate  and  keep  a  lookout  for  i)ersons  along 
the  line  of  the  road  is  not  imposed.  The  failure  to  advert 
to  the  non-existence  of  this  dutv  is  but  an  illustration  of 
one  of  the  manv  wavs  bv  which  the  doctrine  of  neailiffence 
is  confused.  In  speaking  of  such  decisions  a  discriminat- 
ing writer  remarks:  "But  these  cases  may  rest  on  the  i)rin- 
ciple  that  it  is  no  want  of  ordinary  care  not  to  look  out  for 
persons  where  they  have  no  right  to  be,"  and  it  is  to  be  noted 
that  Judge  Thompson's  "discovery  clause,"  as  Mr.  Beach 
disapprovingly  calls  it  (Cont.  Xeg.,  oo),  seems  to  be  l>ased 
in  part  uj)on  this  very  idea.  Neg.,  1157,  sec.  7.  Judge 
Thompson,  however,  verv  candidlv  admits  that  his  view  is 
not  sustained  by  the  weight  of  authority  and,  alter  stating 
that  "the  practitioner  is  concerned  to  know  the  conclusion 
of  the  Courts  rather  than  the  views  of  writers,"  proceeds 
to  lay  down  the  rule  which  omits  the  discovery  feature  and 
48 
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which  hnsbeen  literally  adopted  by  this  Court  in  Farmer's 
case,  supra,  and  many  others. 

That  a  discovery  of  the  danger  is  not  necessary  to  make 
the  negligence  of  a  plaintiff  the  proximate  cause  of  the  injury 
is  evident  from  the  case  of  Butterfield  v.  Forester,  11  East,  ♦iO, 
the  earliest  decision  upon  the  subject  of  contributory  negli- 
gence, as  the  negligence  there  which  defeated  a  recovery  was 
the  failure  of  the  plaintiff  by  the  exercise  of  ordinary  care  to 
discover  and  avoid  a  collision  with  an  obstruction  which 
the  defendant  had  negligently  placed  in  the  street  of  Derby. 
So,  on  the  other  hand,  in  the  case  of  Davies  v.  Mann,  it  di4l 
not  appear  that  the  defendant  discovered  the  historic  don- 
key fettered  upon  the  highway,  and  it  seems  that  the  failure 
•  to  discover  and  avoid  him  was  the  true  ground  of  the 
action.  It  is  also  to  be  remarked  that  in  the  first  case  in 
which  the  principle  of  Bavies  v.  Mann  was  applied  by  this 
Court  it  did  not  appear  that  the  defendant  saw  the  plaintiff 
in  the  place  of  danger,  and  it  was  held  that  although  the 
plaintiff  was  negligent,  yet  it  was  previous  to  that  of  the 
defendant,  who  by  the  exercise  of  ordinary  care  might 
have  avoided  the  injury.  Gunter  v.  Wicker,  supra.  We 
think  that  a  plain  and  simple  statement  of  the  rule  is  to 
be  found  in  the  work  of  Shearman  &  Redfield  on  Negli- 
gence, Volume  I,  section  99.  It  is  that  **The  party  who 
last  has  a  clear  opportunity  of  avoiding  the  accident,  not- 
withstanding the  negligence  of  his  opponent,  is  considered 
solely  responsible  for  it.'^  This  is  entirely  consistent  with 
our  doctrine,  as  the  negligence  of  the  party  injured  in  such 
a  case  may  well  be  considered  to  have  preceded  tlmt  of  the 
defendant  in  point  of  time.  See  Cooley  on  Torts,  70,  71, 
which  is  cited  and  commented  upon  in  Clark  v.  Railroad, 
109.  N.  C,  449;  Bishop  Non-contract  Law,  463. 

This  view  is  but  another  way  of  stating  the  principle 
that  "  where  the  negligence  of  the  person  inflicting  the 
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injury  is  subsequent  to  aud  iudependeut  of  the  carelessness 
of  the  person  injured,  and  ordinary  care  on  the  part  of  the 
person  inflicting  the  injury  would  have  discovered  the  care- 
lessness of  the  person  injured  in  time  to  have  avoided  its 
effects  and  prevented  injuring  him,  there  is  no  contribu- 
tory negligence,  because  the  fault  of  the  injured  party 
becomes  remote  in  the  chain  of  causation/'  The  foregoing 
extract  is  taken  from  the  able  article  on  Contributory  Neg- 
ligence in  the  American  and  English  Enc,  4th  Vol.,  27,  and 
is  sustained  by  Tuff  v.  WarmaUy  o  C.  B.,  573,  and  numer- 
ous authorities  cited  in  the  notes,  and  also  by  our  own 
decisions. 

Applying  the  rule  which  we  have  stated  to  accidents 
upon  railroad  tracks,  it  may  be  illustrated  as  follows:  First, 
there  must  be  a  duty  imposed  upon  the  engineer,  as  other- 
wise there  can  be  no  negligence  to  which  the  negligence  of 
the  injured  party  is  to  contribute.  The  duty  under  consid-' 
eration  is  to  keep  a  vigilant  lookout  (consistent  with  other 
necessary  duties  in  running  the  train)  in  order  to  discover 
and  avoid  injury  to  persons  who  may  be  on  the  track  and 
who  are  apparently  in  unconscious  or  helpless  j)eril.  When 
such  a  person  is  on  the  track  and  the  engineer  fails  to  dis- 
cover him  in  time  to  avoid  a  collision,  when  he  could  have 
done  so  by  the  exercise  of  ordinary  care,  the  engineer  is 
guilty  of  negligence.  The  decisive  negligence  of  the 
engineer  is  when  he  has  reached  that  point  when  no  effort 
on  his  part  can  avert  the  collision.  Hence,  if  A,  being  on 
the  track  and  after  this  decisive  negligence,  fails  to  look  and 
listen  and  is  in  consequence  run  over  and  injured,  his  neg- 
ligence is  not  concurrent  merely  but  really  subseciuent  to 
that  of  the  engineer,  and  he  cannot  recover,  as  he  and  not 
the  engineer  has  "the  last  clear  opportunity  of  avoiding 
the  accident/*  If,  however,  A  is  on  the  track  (and  here  it 
may  be  remarked  in  passing  that  being  on  the  track  is  not 
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per  se  negligence,  Troy's  case,  supra)  and  while  there,  and 
before  the  decisive  negligence  of  the  engineer,  he  by  his 
own  negligence  becomes  so  entangled  in  the  rails  that  he 
cannot  extricate  himself  in  time  to  avoid  the  collision,  and 
his  helpless  condition  could  have  been  discovered  had  the 
engineer  exercised  ordinary  care,  then  the  negligence  of  A 
would  be  previous  to  that  of  the  engineer,  and  the  engineer's 
negligence  would  be  the  proximate  cause,  he,  and  not  A, 
having  the  last  clear  opportunity  of  avoiding  the  injury. 
The  same  result  would  follow  in  the  case  of  a  wagon  negli- 
gently stalled,  when  no  effort  of  the  owner  could  remove 
it,  and  there  are  other  eases  to  which  the  principle  is  appli- 
cable. 

These  illustrations  show  liow  the  rule  of  Davies  v.  Maim 
operates  in  cases  where  the  primary  duty  is  to  keep  a  look- 
out and  to  discover,  and  the  princij)le  we  have  stated  should 
be  applied  by  the  Courts  to  the  various  phases  of  fact  aris- 
ing upon  the  testimony,  and  juries  should  not  be  left  to 
determine  the  case  simply  under  the  general  language  of 
the  rule.  •  This,  it  seems  to  us,  is  the  onlv  wav  in  which 
the  rule  can  be  properly  applied  in  the  presence  of  a  duty 
like  that  which  is  imposed  upon  railroad  companies  as  to 
persons  or  property  upon  the  track.  To  say  that  the  prin- 
ciple of  Davies  v.  Mann  does  not  apply  until  the  discovery 
of  the  danger  is  to  practically  abrogate  the  duty.  It  may 
be  here  observed  that  a  recovery  is  permitted  by  a  person 
who,  being  on  the  track  when  there  is  no  immediate  dan- 
ger, is  stricken  down  by  the  visitation  of  Providence,  when 
he  miii:ht  have  been  discovered  bv  the  exercise  of  ordiuarv 
care.  There  being  no  negligence  in  such  a  case  by  sinijily 
going  u])on  the  track,  there  is  no  contributory  negligence, 
and  the  same  is  true  as  to  children  of  such  tender  vears  as 
to  be  incapable  of  di.scretion. 

We  have  not  attempted  to  discuss  the  law  of  contribu- 
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tory  negligence  in  all  of  its  aspects,  and  our  chief  object 
has  been  to  meet  the  arguments  of  the  able  counsel, 
which  were  directed  against  the  existence  of  the  duty 
under  consideration,  and  also  the  application  of  the  prin- 
ciple of  Davies  v.  Mann  until  the  actual  discovery  of  the 
danger.  It  has  been  suggested  that  when  the  engineer 
fails  to  exercise  ordinary  care  in  discovering  persons  on 
the  line  of  the  track  he  is  not  guilty  of  ordinary  negligence, 
which  all  the  text  writers  and  our  own  Court  time  and 
again  have  declared  is  the  legal  effect  of  a  want  of  ordi- 
nary care  (McAdoo's  case  and  authorities  cited),  but  that 
his  conduct  is  so  willful  and  wanton  that  there  can  be 
no  contributory  negligence  whatever.  Under  such  a  rule 
not  only  will  railroads  be  made  insurers  against  the  con- 
sequences of  the  negligence  of  all  persons  trespassing  upon 
their  property,  but  even  the  engineer  may  be  convicted  of 
murder  by  reason  of  a  mere  inadvertence.  It  is  hardly 
necessary  to  sav  that  all  of  the  decisions  of  our  Court  are 
against  such  a  position,  and  this  is  the  general  current  of 
authority.  We  think  that  in  declaring  the  duty  we  have 
been  considering  this  Court  has  gone  as  far  as  a  reasonable 
exercise  of  its  authority  permits.  If  such  a  revolutionary 
change  is  to  be  made  in  the  law^  of  negligence,  or  rather  if 
the  law  of  negligence  is  to  be  altogether  abolished  in  such 
cases,  it  should  be  done  by  the  Legislature  and  not  by  the 
Court.     Jus  (liccre  non  dare. 

For  the  reasons  given  in  the  first  two  divisions  of  this 
opinion  we  think  there  should  be  a  New  Trial. 

MacRae,  J.:  I  concur  in  the  conclusion  reached  bv  the 
Chief  Justice  that  there  should  be  a  new  trial,  but  I  do  not 
concur  in  any  expressions  which  indicate  that  there  is  a 
duty  upon  the  defendant's  servant,  in  tlie  absence  of  roa- 
.sonable  ground  of  apprehension,  to  anticipate  tliat  a  jkm'- 
son,  suijariSy  will  voluntarily  ex[)ose  himself  to  danger. 
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AvKRY,  J.,  dissenting:  I  concur  with  the  Court  in  so  far 
as  the  opinion  adopts  and  apj)roves  the  doctrine  laid  down 
in  Deans'  case,  though  the  reasoning  may  not  in  all  respects 
be  in  accord  with  mv  views.     But  I  do  not  assent  to  the  con- 

ft 

elusion  that  railroad  companies  are  reUeved  of  liability  for 
negligently  killing  a  drunken  man  who  is  lying  insensible 
upon  the  track,  when  under  exactly  similar  circumstances 
a  sober  man,  who  had  fallen  asleep  at  the  same  place,  would 
have  the  right  to  recover.  I  freely  concede  that  the  Court 
has  found  abundant  authority  and  could  have  arraved  manv 
more  citations  from  text-books  and  decisions  of  other  States 
to  sustain  its  conclusion  and  justify  the  announcement  that 
the  dicta  in  a  number  of  cases  decided  here  should  not  be 
followed.  But  the  same  reasoning  w*ould  warrant  us  in 
turning  back  the  dial  and  not  only  overruling  such  dicta  as 
that  companies  must  use  air-brakes  on  passenger  cars,  but 
many  actual  rulings  based  upon  the  idea  that  the  definition 
of  negligence  under  given  circumstances  is  not  fixed  and 
immutable,  but  must  be  modified  as  we  discover  its  want  of 
adaptability  to  new  conditions. 

But  it  is  urged,  first,  that  railway  companies  owe  no  such 
duty  to  a  man  whose  sleep  is  due  to  drunkenness  as  to  one 
w^ho  soberlv  and  deliberately  vet  carelesslv  lies  down  on  the 
track ;  second,  that  in  fact  a  drunken  man.  though  sound 
asleep,  is  not  excused  by  law  for  drunkenness  but  is  deeme<i 
to  be  willfully  remaining  on  the  track  and  thereby  co-oper- 
ating consciously  with  the  careless  servant  of  a  company  in 
causing  his  own  injury. 

Applying  the  harsh  doctrine  of  the  criminal  law,  adopted 
and  adherred  to  only  in  order  to  protect  life,  person  and 
proi)erty  from  the  consequences  of  fraud  and  violence,  it  is 
insisted  that  drunkenness  is  an  aggravation  rather  than  an 
excuse  for  carelessness  as  for  crime.  But,  as  far  as  it  is  con- 
sistent with  the  public  safety  to  do  so  we  find  that  the  law 
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follows  the  natural  iiistinctsof  higher  humanity  and  protects 
instead  of  punishing  these  unfortunates  when  their  weakness 
has  made  them  victims  and  sufferers  instead  of  criminals. 

The  law  lends  its  sanction  to  no  such  rule  as  that;  where 
the  conduct  of  a  drunken  man  is  neither  criminal  nor 
tortious  he  forfeits  any.  right  or  remedy  to  which  he  would 
be  entitled  if  sober.  Discussing  this  doctrine,  then,  as 
enunciated  by  Lord  Penzance,  and  conceding  the  possi- 
bility of  the  existence  of  a  precedent  contributory  negli- 
gence, which  does  not  defeat  recovery  as  it  w^ould  if  con- 
current with  the  negligent  act  of  a  defendant,  the  question 
arising  here  is  whether  the  careless  act  of  a  drunken  man 
who  is  already  asleep  upon  the  track  when  the  engineer  . 
first  has  opportunitj'  to  see  and  understand  his  condition  is 
guilty  of  concurrent  contributory  negligence.  It  is  familiar 
learning  that  a  deed  or  other  written  agreement  executed 
bv  one  so  drunk  as  to  be  unconscious  of  what  he  was  doin^: 
could  be  avoided  even  in  a  court  of  law  under  our  former 
svstem.  A  contract  to  bo  valid  nnist  necessarily  involve 
the  intelligent  assent  of  the  mind  of  him  who  is  to  be 
bound  bv  it,  and  it  is  for  this  reason  that  *' total  drunken- 
ness  is  now  held  to  be  a  complete  defence"  when  on  action 
is  brought  against  him  to  enforce  it.  Morrw  v.  Clay,  8 
Jones,  216;  Cook  v.  Clayivorth,  18  Vesey,  12.  *' Where  the 
intoxication  rises  to  the  degree  which  may  be  called  exces- 
sive drunkenness  where  a  party  i^  utterly  deprived  of  his 
reason  or  understanding  when  he  enters  into  it,"  Justice 
Story  says  that  ** equity  will  relieve  against  it  because  in 
such  a  case  there  can,  in  no  just  sense,  be  said  to  be  a 
serious  and  deliberate  consent  on  his  part,  and  without  this 
no  contract  or  other  act  can  or  ought  to  be  binding  by  the 
law  of  nature.''     1  Story  Eq.  Jur.,  sec.  231. 

The  negligence  of  a  drunken  man,  who  has  been  insensi- 
l)le  for  some  time,  is  not  to  be  distinguished  from  the  sup- 
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posititious  case  of  a  mau  who  has  fallen  asleep  on  the  high- 
way (put  by  Parke,  B.,  in  Davies  v.  Mann  as  giving  a  clearer 
right  of  action  than  the  injury  to  the  fettered  ass),  unless 
we  concede  by  a  fiction  of  the  law  the  drunken  man  is 
deemed  to  bo  still  concurring  in  taking  the  risk  of  exposure 
on  the  track,  while  the  man,  whose  sleep  upon  the  highway  is 
induced  by  other  causes,  is  held  to  have  been  guilty  of 
precedent  carelessness  in  going  to  sleep  upon  the  traek.  If 
the  learned  Baron  correctly  applied  hisow-n  illustration  the 
negligence  of  a  sober  man  who  sleeps  upon  the  highway  is 
necessarily  previous  to  that  of  him  who  drives  over  him 
after  he  is  asleep. 

"An  intoxicated  man  "  (said  the  Court  of  Connecticut  by 
way  of  illustration  in  label  v.  Railroad^  27  Conn.,  393)  *'is 
lying  in  the  traveled  part  of  the  highway,  helpless  if  not 
unconscious,  must  I  not  use  care  to  avoid  him?  Mav  I 
say-  he  has  no  right  to  encumber  the  highway  and  there- 
fore carelessly  continue  my  progress  regardless  of  conse- 
quences?" Referring  to  this  high  authority  Mr.  Wood  (2 
Vol.  Ry.  Law,  p.  1267,  sec.  320)  says:  '*The  doctrine  of  this 
case  has  been  approvingly  cited  by  the  Courts  in  several 
cases,  and  seems  to  us  to  define  the  true  rule  of  dutv  and 
obligation  resting  upon  railway  companies  as  well  as  to 
persons  lying  upon  their  tracks,  and  young  children  as  to 
animals.  The  rule  mav  be  said  to  be  that  a  railroad  com- 
pany  is  bound  to  keep  a  reasonable  lookout  for  trespassers 
upon  its  track,  and  is  bound  to  exercise  such  care  as  cir- 
cumstances require  to  prevent  injurj''  to  them.  If  a  person 
seen  upon  the  track  is  an  adult  person  and  apparently  in 
the  possession  of  his  or  her  faculties,  the  company  has  a 
right  to  presume  that  he  will  exercise  his  senses  and  remove 
himself  from  his  dangerous  position,  and  if  he  fails  to  do 
so  and  is  injured,  the  fault  is  his  own,  and  there  is,  in  the 
absence  of  willful  negligence  on  its  part,  no  remedy.''     In 
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the  same  section  that  author  (p.  1269)  after  citing  the  lead- 
ing case  of  Lake  Shore  Railroad  v.  Millei\  2">  Mich.,  279, 
quotes  from  the  opinion  of  C-hief  Justice  Ciikistiancy  as 
follows:  *' If,,  however,  he,  the  engineer,  sees  a  child  of  ten- 
der years  upon  the  track,  or  any  person  known  to  him  to 
be,  or  from  his  appearance  giving  good  reason  to  believe 
that  he  is,  insane  or  badly  intoxicated,  or  otherwise  insen- 
sible of  danger  or  unable  to  avoid  it,  he  has  no  right  to 
presume  that  he  will  get  out  of  the  way,  but  should  act 
upon  the  belief  (hat  he  might  not  or  would  not,  and  he 
should  therefore  take  means  to  stop  his  train  in  time.'* 
Needhum  v.  Railroad,  37  Cal.,  409.  Of  course  numl)erless 
authorities  can  be  cited  against  this  position,  and  if  they 
are  as  reasonable  as  thev  are  numerous  I  would  be  con- 
strained  to  vield  to  them. 

From  these  authorities  we  gather  the  rules : 

1.  That  it  is  the  duty  of  railway  companies  to  keep  a 
reasonable  lookout  (at  common  law  as  well  as  where  there 
is  a  statute). 

2.  That  they  owe  this  duty  to  trespassers  upon  the  track 
as  well  as  to  others. 

3.  That  if  by  keeping  this  reasonable  lookout  the  engi- 
neer discover  a  person  that  he  knows  to  be,  or  has  good  rea- 
son from  his  appearance  to  believe  to  be,  badly  intoxicated, 
he  must  use  all  the  means  at  his  command  to  stop  the 
train. 

These  authorities  therefore  sustain  our  position  in 
Deans'  case,  Clark's  case  and  others  that  have  followed  in 
the  same  line,  using  almost  the  identical  language  that  we 
are  urged  to  modify.  It  will  be  seen  that  it  occurred  neither 
to  the  Supreme  Court  of  Connecticut  nor  to  Mr.  Wood  (who 
is  one  of  the  fairest  of  all  American  writers  upon  the  law 
of  railroad  corporations)  to  draw  a  nice  distinction  between 
the  duty  of  keeping  an  outlook  for  town  trespassers  and 
country  trespassers,  for  sleepy  men  and  drunkards. 
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-The  point  to  wKich  our  attention  must  be  chiefly  directed 
is  whether  the  fault  of  the  plaiutift^s  intestate  was  not  onh' 
a  contributory  but  a  concurring  and  co-operative  cause  of 
the  injury  sustained.  Meeks  v.  Railxvay,  56  Cal.,  513: 
Cooley  on  Torts,  p.  679,  683;  Tuff  \.  Harman,  5  C.  B. 
Reports,  N.  S.,  573.  And  the  settlement  of  it  must  depend 
greatly  upon  the  question  whether  a  helplessly  drunken 
man  is  fictitiously  held  more  capable  of  concurring  and 
co-operating  in  or  consenting  to  his  own  death  than  one 
who  has  fallen  asleep  under  other  influences. 

It  is  needless  to  multiply  authorities  to  meet  the  numer- 
ous citations  ofl^ered  by  the  Court.  It  is  suflicient  for  me 
that  this  Court  has  declared  that  a  company  would  not  be 
relieved  of  the  imputation  of  what  would  ordinarily  be 
actionable  carelessness  on  the  part  of  its  engineer  because 
the  victim  of  his  negligence  happened  to  be  a  slave  to  an 
unfortunate  habit.  If  it  is  the  duty  of  an  engineer  to  see 
what  bv  reasonable  care  he  can  see  in  his  front,  and  to 
avoid  injury  that  proper  watchfulness  would  enable  him 
to  avert,  we  see  no  reason  for  counting  tlie  obsolete  cases 
in  mustj'  digests  to  justify  a  nice  distinction  that  com- 
mends itself .  neither  to  our  sense  of  right  and  justice  nor 
our  reason.  It  is  no  more  unreasonable  to  require  an 
engineer  to  look  out  for  the  safety  of  a  drunkard  than  for 
the  protection  of  one  who,  in  tlie  full  possession  of  his 
faculties,  willfully  lies  down  to  sleep  in  a  dangerous  posi- 
tion. When  a  Court  has  laid  down  a  principle  that  accords 
with  the  highest  conception  of  what  is  morally  right  and 
is  supported  by  some  authority  I  cannot  concur  in  acknowl- 
edging that  it  is  our  duty  to  go  back  and  count  and  analyze 
the  cases  cited  l)y  the  author  relied  upon  in  the  Court  to 
sustain  us,  in  ovdov  to  destroy  the  force  of  our  own  dlda, 
or  overrule  our  settled  decisions,  unless  the  princij)le  over- 
ruled lias  worked  wrong  and  injustice  in  its  enforcement. 
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It  is  not  suggested  or  pretended  that  tlie  best  interests  of 
society  recjuire  that  an  engineer  should  be  excused  from 
culpability  in  killing  a  victim  of  intoxication  who  falls  on 
the  track  in  an  unconscious  condition,  when  if  the  same 
man  had  at  the  same  place  consciously  incurred  the  risk 
of  lying  down  to  sleep  the  company  would  have  become 
answerable  in  damages. 

Following  suggestions  originating  chieHy  in  Meredith  v. 
Iron  Co.,  99  N.  ('.,  580,  and  McDonald  v.  Carson^  94  N.  C, 
500,  and  the  plain  intendment  of  the  Legislature,  this 
Court,  in  Emry  v.  Railroad,  102  N.  C,  224,  laid  down  the 
rule  that  the  nisi  2>rius  Judge  might  in  his  discretion  sub- 
fnit  all  or  only  a  portion  of  the  issues  raised 'by  the  plead- 
ings, provided  those  adopted  were  such  as  to  afford  oppor- 
tunity to  pass  upon  any  view  of  the  law  arising  out  of  the 
evidence,  and  were  sufficient  as  a  basis  for  the  ("ourt  to 
proceed  to  judgment.  This  ruling  has  since  relieved  us 
of  difficulty  in  many  cases  and  promises  to  remove  in  the 
near  future  what  has  heretofore  proven  a  fruitful  source  of 
controversy.  The  ruling  upon  this  point  has  been  approved 
in  Lrneberger  v.  Tidwell,  104  N.  C,  510:  McAdoo  v.  Rail- 
road, 105  N.  (\,  151 ;  Bond  v.  Smith,  106  N.  C,  564;  Carey 
V.  Carey,  108  N.  C,  271 ;  Waller  v.  Bouding,  108  N.  C,  295; 
Blackwell  v.  Railroad,  111  N.  C,  158,  and  in  several  other 
cases.  In  Scott  v.  Railroad,  96  N.  C,  428,  it  was  stated  by 
Chief  Justice  Smith,  delivering  the  opinion  of  the  Court, 
that  while  tw^o  issues  might  be  submitted,  one  embodying 
the  question  whether  the  defendant  has  been  negligent,  and 
another  whether  the  plaintiff  has  been  negligent,  the  same 
end  might  be  attained  by  submitting  simply  the  (piestion, 
**  Whether  the  defendant's  negligence  was.  the  cause  of  the 
injury,'*  and  telling  the  jurv  if  they  found  it  due  to  the 
plaintiff's  carelessness  to  respond  in  the  negative.  In 
Kirk  V.   Railroad,  97   N.   (.-.,   82,  it   was  held   error,  after 
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refusing  to  subraif  an  issue  as  to  contributory  negligenco. 
to  give  the  instruction  as  suggested  in  Scott's  case.  In 
McAdoo  V.  Railroad,  supra,  while  it  was  declared  not 
to  be  error  to  submit  either  one  issue  involving  the  que;^ 
tion  of  the  defendant's  negligence  alone  or  that  and  an 
additional  inquiry  as  to  contributory  negligence,  it  might 
help  the  jury  to  reach  a  satisfactory  conclusion  in  cases 
where  it  was  contended  that  some  carelessness  supervening 
after  the  previous  negligence  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury,  to  submit  the  issues  substantially 
as  follows:  **1.  Was  the  defendant  negligent?  2.  Did  tlie 
negligence  of  the  plaintiff  contribute  (not  concur)  in  caus- 
ing the  injury?  3.  Could  the  defendant  by  the  exercise  of 
ordinary  care  have  avoided  the  injury,  notwithstanding 
the  previous  negligence  of  the  plaintiff?''  That  these  are 
all  questions  which  may  be  raised  by  the  pleadings  where 
an  action  is  brought  to  recover  damage  for  injuries  alleged 
to  have  been  caused  by  negligence  and  which  are  involved 
in  all  cases  where  a  dispute  arises  as  to  whether  the  injury  is 
due  proximately  to  the  fault  of  the  one  or  the  other  of  the 
parties,  no  one  will  venture  to  deny,  since,  adopting  even 
the  extreme  view  insisted  on  bv  defendant's  counsel,  that 
the  subsequent  negligence  of  the  defendant  must  be  willful, 
it  is  none  the  less  a  supervening  cause  of  injury.  Con- 
tributory negligence  must  be  pleaded  specially  in  the  answer. 
Does  not  pleading  it  raise  an  additional  issue?  If  the  tes- 
timony tends  to  show  that  subsequent  carelessness  of  defend- 
ant was  the  proximate  cause  of  the  injury  complained  of, 
proof  of  the  allegation  will  excuse  contributory  negligence. 
But  it  is  insisted  that  all  of  these  cases,  too,  must  be  over- 
ruled l)ecause,  as  is  assumed,  the  Judge  below  was  led  into  an 
illogical  and  erroneous  charge  by  the  suggestions  of  the 
Court  in  the  opinions  as  to  the  possible  or  proper  issut^ 
that  might  be  submitted  in  actions  brouglit  for  negligence. 
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The  principle  involved  (and  not  the  issues)  was  discussed  in 
Deans'  case,  and  the  error  consisted  not  in  the  form  of  the 
issues,  but  the  failure  of  the  Judge  to  submit  any  issues  at 
all  to  the  jury.  The  first  issue  submitted  in  this  case  was 
of  itself  sufficient,  and  if  properly  explained  to  the  jury 
there  is  no  reason  why  the  response  to  it  should  not  have 
been  decisive  of  the  controversy,  except  as  to  the  question 
(Denmark  v.  Railroad^  107  N.  C,  185)  of  the  amount  of  dam- 
age, in  the  event  of  a  finding  upon  it  in  favor  of  the 
])laintiff.  But  in  the  case  before  us  it  seems  that  the  issues 
were  framed  in  a  peculiar  manner,  the  first  so  as  to  involve 
not  only  the  question  of  the  defendant's  negligence  but 
that  also  of  proximate  cause.  It  was  as  follows:  "Was 
Joseph  Smith  killed  by  the  negligence  of  the  defendant?" 
Not,  as  suggested  in  the  cases  criticised,  *' Was  the  defend- 
ant negligent  or  guilty  of  negligence?"  While  the  third 
issue  would  lead  to  the  verv  same  result  bv  elicitine:  an 
answer  to  the  question  whether  the  accident  could  have 
been  averted  by  ordinary  care  on  the  part  of  the  defendant, 
being  in  form  as  follows:  "Could  the  defendant,  by  the 
exercise  of  ordinary  care  and  [prudence,  have  avoided  the 
injury?"  an  affirmative  answer  to  that  inquiry  did  mean, 
as  the  Court  instructed  the  jury,  that  an  injury  which  could 
have  been  prevented  by  due  diligence  on  the  part  of  defend- 
ant company  was  due  to  its  negligence.  The  Judge  who 
tried  the  case  below  did  not  frame  the  issues  and  was  not 
asked  to  remodel  them.  In  instructing  the  jury  upon 
them,  in  the  shape  in  which  counsel  had  left  them,  he  told 
them  properly  that  whether  they  passed  upon  the  first  or 
third  issue  the  very  same  ultimate  question  was  raised, 
whether  the  negligence  of  the  defendant  was  the  proximate 
cause  supervening  subsequent  to  the  fault  of  the  plaintiff. 
Some  confusion  has  arisen  out  of  the  fact  that,  in  some 
instances  where  the  abstract  principle  that   these  issues 
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might  be  framed  has  been  stated,  the  same  mistake  has 
been  made,  as  here,  viz.,  by  embodying  the  question  of 
proximate  cause,  as  well  as  of  defendant's  negligence,  iu 
terms  in  the  first  issue;  but  it  will  be  remembered  that  in 
Deans'  case  it  was  immaterial  to  discuss  the  form  of  issues 
not  submitted  at  all.  The  cases  in  which  the  suggestion 
that  it  might  aid  the  jury  in  understanding  questions 
of  negligence  in  some  instances  to  submit  these  issues  or 
where  that  plan  has  been  approved  are  McAdoo  v.  Railroad, 
supra;  Denmark  v.  Railroad^  supra;  Bean  v.  Railroady  107 
N.  C,  731;  Blackwell  v.  Railroad,  supra. 

By  reference  to  the  case  of  Bottoms  v.  Railroad,  109  N.  C, 
73,  will  be  found  three  issues  that  are  framed  substantiallv 
in  accordance  with  the  suggestion  of  this  Court,  and  which 
the  most  illiberal  critic  would  not  venture  to  sav  led  to 
confusion  or  to  any  illogical  results.  On  the  contrary,  it 
can  be  seen  at  a  glance  that  they  were  so  framed  as  to  aid 
the  jury  in  understanding  the  several  stages  of  the  find- 
ings upon  which  the  ultimate  liability  depended.  It  has 
been  suggested  heretofore  that  perhaps  this  system  [)resented 
the  questions  involved  so  clearly  as  to  afford  opportunity 
to  an  unfair  jury  to  give  expression  to  their  prejudices  iu 
the  verdict,  but  never  that  it  might,  when  properly  under- 
stood, give  rise  to  confusion.  When  verdicts  are  against 
the  weight  of  evidence,  or  damages  excessive,  the  corrective 
is  in  the  power  of  the  trial  Judge  to  set  jiside  verdicts — 
a  power  which  Judges  who  are  fair  and  just  do  not  hesitate 
to  exercise — and  of  the  Legislature  to  provi<ie  as  far  as 
may  be  for  the  selection  of  intelligent  and  unVjiased  jurors. 

I  concur  with  the  Court  in  the  ruling  that  the  doctrine 
laid  down  in  McAdoo's  case  should  be  followed,  but  it  is 
doubtful  whether  the  language  of  the  issues  can  be  fairly 
construed  so  as  to  show  that  the  charge  of  the  Judge  was 
in  conflict  with  the  principle  there  enunciated. 
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Clark,  J.,  dissenting  :  When  a  person  is  walking  on  the 
track  the  engineer  is  to  presume  that  upon  sounding  the 
signal  he  will  get  off  and  is  not  called  on  to  slacken  speed  or 
stop  (Meredith  v.  Railroad,  108  N.  C,  616)  unless  he  recog- 
nizes him  in  time  as  an  insane  or  deaf  man,  or  unless  it  is 
a  child  without  sufficient  discretion.  Bottoins  v.  Railroad, 
at  this  Term. 

If  a  man,  in  a  paroxysm  or  from  drunkenness,  or  asleep, 
is  lying  on  the  track  and  the  engineer  sees  him  in  time  to 
avert  the  injury  and  does  not  do  so,  the  company  is  liable. 
Why?  Because  the  negligence  of  the  man  does  not  author- 
ize the  engineer  to  kill  him  or  cripple  him  and  if,  after  dis- 
covery of  his  helpless  condition,  when  made  in  time  to 
avoid  injury,  the  man  is  killed  or  crippled,  such  killing  or 
crippling  is  wanton  or  reckless  and  the  company  is  liable, 
though  of  course  the  negligence  of  the  party  on  the  track 
continues  up  to  the  very  moment  of  the  impact. 

Now,  take  this  state  of  facts  as  found  by  the  jury.  The 
man  is  helpless,  lying  prone  upon  a  railroad  track  and  the 
engineer,  by  the  exercise  of  ordinary  care  in  keeping  a 
proper  lookout,  could  have  discovered  the  helpless  man  in 
time  to  avoid  killing  or  crippling  him,  but  because  he 
was  not  using  ordinary  care  and  was  negligent  in  that 
duty  the  engineer  does  not  in  fact  see  the  helpless  man  in 
time  and  runs  over  him  :  is  not  the  company  liable?  But 
it  is  said  that  the  company  owes.no  duty  to  the  man  lying 
helpless  on  the  track.  This  plea  is  the  same  as  one  made 
of  old,  *'Am  J  my  brother's  keeper?'*  And  we  are  told 
that  that  brother's  blood  **  cried  from  the  ground.** 

In  Clark  v.  Railroad,  109  N.  C,  430,  it  was  held  (it  is 
true  by  a  divided  Court)  that  the  railroad  company  was 
liable  for  killing  a  man  on  a  short  trestle,  though  the  man 
was  walking.  The  company  was  held  responsible,  though 
the  engineer  on  a  rapidly  moving  train  could  hardly  have 
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had  time  to  calculate  exactly  where  the  trestle  was  and  that 
at  the  respective  rates  the  man  and  engine  were  moving  the 
engine  would  overtake  the  man  exactly  at  that  spot  where 
he  could  not  easily  have  stepped  off.  That  case  is  a  prece- 
dent and  entitled  to  due  weight  as  such.  If  the  company  is 
held  to  liahility  for  striking  a  walking  man  (who  is  expected 
to  step  off)  because  the  engineer  cannot  calculate  that  he  will 
overtake  the  man  at  a  particular  dangerous  spot,  for  a 
stronger  reason  should  the  company  be  liable  when  the 
man  is  down  on  the  track  and  the  engineer  can  know  that 
he  is  in  a  dangerous  place  with  less  trouble  than  making  a 
calculation  and  by  the  exercise  of  no  other  faculty  than 
the  use  of  his  eyes  in  keeping  the  ordinary  lookout  which 
his  duty  to  the  passengers  and  train  in  his  charge  requires 
him  to  keep  any  way. 

Population  is  increasing  and  likewise  the  speed  and 
rapidity  of  railroad  trains.  It  will  be  more  and  more  im- 
possible to  keep  people  off  the  track  as  the  country  settles 
up.  Their  being  there  is  no  license  to  kill  or  cripi)le  them 
on  sight.  The  railroad  companies  have  the  right  of  way 
over  their  own  tracks,  but  thev  must  use  it  with  reason 
and  with  a  regard  to  human  life.  *'&Vc  idei'e  tuOy  itt  non 
alienum  laedas^  If  the  man  is  walking  on  the  track  he 
is  reasonably  to  be  expected  to  get  off  in  time,  especially  if 
the  whistle  is  sounded.  If  he  does  not,  clearly  the  com- 
pany is  not  liable.  The  man  is  negligent  and  the  company 
shows  neither  wantonness  nor  recklessness.  If  the  man  is 
crossing  the  track,  he  must  look  and  listen.  If  he  doejs 
not  and  the  engine  strikes  him,  it  is  clearly  his  fault  and 
there  is  no  recklessness  or  wantonness  on  tlie  part  of  the 
engineer,  for  as  the  man  has  only  five  feet  to  go  dearly 
the  engineer  could  not  see  him  in  time  to  avoid  striking 
him.  If  the  party  struck  is  a  mere  child,  or  live  stock, 
and  the  engineer  could  have  seen  them  in  time  to  avoid 
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injury,  and  does  not,  the  company  is  liable  because  of  its 
own  negligence  in  not  keeping  a  proper  lookout.  Its  fail- 
ure to  keep  such  lookout  is  such  recklessness  as  makes  it 
liable,  for  it  *'owes  no  dutv"  to  the  live  stock  or  the  child. 
If  the  man  is  down  on  the  track  he  is  as  helpless  and  as 
little  to  be  expected  to  get  ofi*  as  a  little  child  or  livestock. 
There  is  no  more  deadlv  a  machine  than  a  modern  sixty 
or  one  hundred-ton  engine  driving  across  the  country  on 
its  narrow  ribbon  of  steel  at  sixtv  miles  an  hour.  What- 
ever  it  strikes  fairlv  is  killed  as  surelv  as  if  struck  bv  a 
cannon-ball.  Commerce  requires  the  free  use  of  the  track 
by  these  deadly  machines.  But  the  hand  upon  the  throt- 
tle-valve must  be  steady  and  a  lookout  for  danger  well  kept. 
This  is  common  sense  and  justice.  It  can  never  be  made 
a  part  of  the  law  of  the  land  that  these  Goliaths  of  mechan- 
ism can  kill  or  crush  whatever  thev  shall  find  in  their 
]>ath.  Live  stock  anoT  children  they  must  look  out  for.  If 
by  failure  to  do  this  they  are  injured  the  company  is  liable. 
The  safety  of  a  man  lying  on  the  track  cannot  be  insured. 
He  has  no  business  to  be  there.  But  if  the  engineer  on  a 
passing  train,  by  ordinary  care  in  keeping  the  lookout 
which  his  duty  to  the  safety  of  the  train  requires,  could  see 
the  man  (as  the  jury  find)  in  time  to  avoid  killing  him 
and  does  not  do  so,  this  negligence  in  one  vested,  with  so 
important  a  trust  is  recklessness  which  renders  the  com- 
pany liable  notwithstanding  the  negligence  of  the  party 
struck  by  the  engine. 

Respect  for  the  doctrine  of  Mare  decisis  forbids  us  to  so 
soon  overrule  the  decisions  of  this  Court  in  the  late  cases 
of  Deans  v.  Railroad,  107  N.  C.,  686;  Clark  v.  Railroad, 
109  N.  C.,  430,  and  others  on  that  line. 

The  decision  in  Deans  v.  Railroad,  supra,  imposed  no 
additional  duty  on  railroad  companies.  The  company  was, 
and  is,  liable  for  a  failure  to  keej)  a  lookout  if  thereby  injury 
49 
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is  caused  to  its  passengers,  to  live  stock  or  to  a  little  child. 
That  decision  merely  held  that  the  same  failure  to  keep 
a  proper  lookout  would  make  the  company  liable  as  to  a 
man  lying  in  a  helpless  condition  on  the  track.  This  does 
not,  as  argued,  abolish  or  affect  the  doctrine  of  contribu- 
tory negligence.  The  failure  of  one  in  charge  of  so  pow- 
erful, dangerous  and  rapid  moving  a  machine  to  keep  a 
proper  lookout  is  recklessness  which  makes  the  company 
liable  whenever  the  jury  find  that,  by  a  proper  lookout,  the 
helpless  man  could  have  been  discovered  in  time  to  avoid 
killing  him.  Human  life  is  worth  that  much  considera- 
tion if  it  is  worth  any  thing. 


STATE,  on  the  relation  of  Blount,  Solicitor,  v.  C.  C.  SPENCER. 

Oyster  Beds — Shell-fish  Commissioner's — Establishing  Public 
Grounds — Grants  by  State — Vacation  of  Grant. 

1.  Where  a  grant  has  been  issued  in  strict  compliance  with  the  law, 

rights  of  property  have  been  acquired  which  cannot  be  taken 
away,  even  by  the  State,  in  the  absence  of  an  allegation  of  fraud 
or  mistake,  except  after  compensation  and  under  the  principle  of 
eminent  domain. 

2.  The  decision  of  the  Board  of  Shell-fish  Commissioners  fixing  the 

location  of  the  public  grounds  under  the  provisions  of  cb.  119, 
Acta  of  1887,  is  final  where  there  was  no  protest  or  appeal  and  in 
the  absence  of  fraud  or  mistake;  and  an  entry  and  grant  of  a  natu- 
ral oyster  bed  not  included  in  the  boundaries  fixed  by  the  Board 
cannot  be  vacated  on  the  ground  that  such  bed  was  not  subject  to 
entry. 

Action,  tried  at  Fall  Term,  1893,  of  Hyde  Superior 
Court,  before  Graves,  J.,  on  complaint  and  demurrer,  which 
were  as  follows: 
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"1.  That  on  the  26th  day  of  June,  1888,  Christopher  C. 
Spencer,  the  above-named  defendant,  made  application  to 
the  entry-taker  of  Hyde  county  to  enter,  and  did  enter, 
and  on  the  16th  day  of  May,  1889,  in  pursuance  with  said 
entry  and  aft^r  survey  as  required  by  law,  obtained  a  grant 
from  the  State  of  North  Carolina  for  a  certain  tract  of  land, 
or  perpetual  franchise  to  cultivate  oysters  on  said  land  (a 
copy  of  said  grant  is  hereto  attached  as  a  part  hereof, 
marked  "A,"  and  is  referred  to  for  all  proper  purposes), 
said  oyster  ground  being  situated  within  and  covered  by 
the  waters  of  Pamlico  Sound,  which  is  a  public  and  navi- 
gable stream. 

'*2.  That  the  aforesaid  entry  includes  a  reef  or  bottom 
where  oysters  are  found  growing  naturally,  not  sparsely  or 
at  intervals,  but  in  a  mass  or  stratum  in  sufficient  quanti- 
ties to  be  valuable  to  the  public. 

"3.  That  the  said  entrv  is  within  the  boundaries  of  the 
land  and  waters  described  in  chapter  119  of  the  Public 
Laws  of  1887,  and  within  the  boundaries  of  the  land  sur- 
veyed by  the  Shell-fish  Commissioners  under  and  by  virtue 
of  said  act  as  being  subject  to  entry,  but  was  not  any  part 
of  any  of  the  natural  oyster  beds  as  marked  out  by  the 
Shell-fish  Commissioners  under  and  bv  virtue  of  said  act 
as  not  subject  to  entry.  (The  report  of  said  Commissioners 
is  hereto  attached  as  p]xhibit  *B')." 

Wherefore  plaintiff  prays  judgment: 

"1.  That  said  entry  and  grant  be  vacated  and  set  aside. 

**2.  For  cost,  and  such  other  relief,  etc." 

The  defendant  herein  demurred  to  the  complaint  as  filed 
by  plaintiff  and  assigned  the  following  grounds  for  demur- 
rer, to-wit: 

'*  1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

**2.  For  that  it  appears  upon  the  face  of  the  comi)laint 
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that  the  lands  described  in  section  1  of  the  complaint  wore 
entered  under  and  by  virtue  of  the  Act  of  1887,  chapter 
119,  and  were  not  any  part  of  the  lands  exempt  from  entry 
under  said  act,  but  were  a  part  of  the  lands  expressly  opened 
for  entry  and  grant  thereunder,  and  under  the  survey  and 
action  of  the  Shell-fish  Commissioners  therein  ai)pointe(l." 

Wherefore  defendant  prays  judgment: 

**1.  That  the  action  be  dismissed;  that  defendant  go 
without  day,  and  recover  his  costs,  etc." 

The  demurrer  was  sustained,  and  plaintiff  appealed. 

The  sections  of  chapter  119  of  the  Laws  of  1<SS7  bearing 
upon  the  subject  discussed  in  the  opinion  are  as  follows: 

**4.  The  Board  of  Shell-fish  Commissioners  shall  cause 
to  be  made  a  survey  and  map  of  the  area  hereinbefore 
described,  whereon  shall  be  shown  the  location  and  area  of 
all  the  natural  beds  and  of  all  the  grounds  which  may  have 
been  occupied  under  authority  of  previous  acts  for  the 
growing,  planting  or  cultivation  of  shell-fish,  and  upon  the 
completion  of  the  said  surveys  in  and  maps  of  each  or  any 
countv  the  Board  of  Commissioners  of  Shell-fisheries  shall 

t. 

determine  the  location,  area,  limits  and  designation  of  each 
and  every  public  ground  in  the  county,  and  such  public 
grounds  are  to  include  the  natural  beds,  together  with  sueli 
additional  areas  adjacent  thereto  as  mav  be  deemed  bvthe 
Board  of  Commissioners  as  necessary  to  provide  for  the 
natural  expansion  of  the  said  natural  beds;  and  having 
decided  upon  the  location,  area,  limits  and  designation  of 
the  said  public  grounds,  the  Board  of  Commissioners  of 
Shell-fisheries  shall  publish  the  same  for  the  period  of  thirty 
days  at  the  court-house  door  and  in  four  other  public  places 
in  the  county  wherein  the  said  public  grounds  are  loeateti; 
and  any  person  or  persons  objecting  to  the  decision  of  the 
Board  as  i)ublished  may  file  a  written  protest  stating  the 
grounds  for  his  or  their  objections  within  the  said  thirty 
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days  with  the  Clerk  of  the  Superior  Court  of  the  county 
wherein  the  said  publication  is  made,  upon  payment  to  the 
Clerk  of  the  sum  of  twenty-five  cents,  and  at  the  expira- 
tion of  said  thirty  davs  the  said  Clerk  shall  forward  all 
such  written  protests  to  said  Board,  and  in  case  such  pro- 
tests are  so  filed  and  forwarded  the  said  Commissioners,  or 
a  majority  of  them,  shall,  upon  fifteen  days'  notice  in 
writing,  mailed  or  personally  delivered  to  all  parties  in 
interest,  hear  and  pass  upon  such  protests  or  objections  in 
the  county  in  which  said  i)ublic  grounds  are  located;  and 
said  Board,  having  fully  informed  themselves  of  the  facts 
in  the  case,  shall  make,  within  twenty  days  from  the  con- 
clusion of  the  hearing,  a  decision  which  shall  be  final,  and 
shall  be  so  considered  until  reversed  on  appeal  to  the  Supe- 
rior Court.  And  at  all  hearings  authorized  by  this  act  the 
said  Commissioners  mav  by  themselves  or  their  clerk  sub- 
pdena  witnesses  and  administer  oaths  as  in  courts  of  law." 
** Section  5.  The  Board  of  Commissioners  of  Shell-fish- 
eries shall,  upon  making  the  said  final  decision  as  to  the 
location,  limits,  area  and  designation  of  the  several  public 
grounds  in  the  county,  publish  the  same  in  the  county  in 
which  said  public  grounds  are  located  and  in  two  newspapers 
having  a  general  circulation  in  the  State,  and  shall  announce 
in  the  said  publication  that  at  the  expiration  of  twenty 
days  from  the  first  day  of  publication  the  territory  within 
said  county  and  embraced  within  the  {)rovisions  of  this  act 
shall  be  open  for  entry  in  manner  and  form  as  hereinafter 
provided;  and  any  person  or  persons  desiring  to  raise,  plant 
or  cultivate  shell-fish  upon  any  ground  in  the  county  which 
has  not  been  designated  as  public  ground  In'  said  Board 
may  at  the  expiration  of  the  said  period  oj*  thirty  days 
make  an  application  in  writing,  in  which  shall  be  stated  as 
nearly  as  may  be  the  area,  limits  and  location  of  the  ground 
desired,  to  the  entrv-taker  of  the  countv  in  which  the  said 
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area  for  which  application  is  made  is  situated,  for  a  frau- 
chise  for  the  purpose  of  raising  or  cultivating  shell-fish  in 
said  grounds,  and  said  entry-taker  having  received  said  ap- 
plication shall  proceed  as  with  all  other  entries  as  provided 
in  section  2765  of  The  Code  as  amended,  except  that  the 
warrant  to  survey  and  locate  the  grounds  shall  he  delivered 
to  the  engineer  appointed  hy  said  Board  and  not  to  the 
County  Surveyor;  and  said  engineer  shall  make  such  sur- 
veys in  accordance  with  the  provisions  of  section  2769  of 
Th^  Code,  except  that  it  shall  not  he  necessary  to  employ 
chain-bearers  nor  to  administer  oaths  to  assistants  nor  to 
make  surveys,  according  to  the  priority  of  the  application 
or  warrant/' 

"  6.  The  Secretary  of  State  on  receipt  of  the  Auditor's  cer- 
tificate as  provided  in  section  2778  of  The  Code  shall  grant 
to  the  applicant  a  written  instrument  conveying  a  perpetual 
franchise  for  the  purpose  of  raising  and  cultivating  shell- 
fish in  and  to  the  grounds  for  which  application  is  made; 
and  said  written  instrument  of  cohveyence  shall  be  authenti- 
cated Ijy  the  Governor,  countersigned  bj-  the  Secretary  of 
State  and  recorded  in  his  office.  The  date  of  the  applica- 
tion for  the  franchise  and  a  description  of  the  grounds  for 
which  such  franchise  was  granted  shall  be  inserted  in  each 
instrument,  and  no  grant  shall  issue  except  in  accordance 
with  a  certificate  from  the  engineer  of  said  Commissioners 
as  to  tlie  area,  limits  and  location  of  the  grounds  in  which 
said  franchise  is  to  be  granted,  and  every  person  obtaining 
such  grant  or  franchise  shall  within  three  months  from  the 
receipt  of  the  same  record  said  written  instrument  in  the 
oflice  of  the  Register  of  Deeds  for  the  county  wherein  said 
grounds  mav  lie,  and  shall  define  the  boundaries  of  said 
grounds  by  suital)le  stakes)  buoys,  ranges  or  monuments; 
but  no  franchise  shall  be  given  in  or  to  any  of  the  public 
grounds  as  determined   by  said  Commissioners,   and   all 
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franchises  granted  under  this  or  previous  acts  shall  be  and 
remain  in  the  grantee,  his  heirs  and  legal  representatives ; 
provided,  that  the  holder  or  holders  shall  make  in  good 
faith  within  live  years  from  the  day  of  obtaining  said 
franchise  an  actual  effort  to  raise  and  cultivate  shell-fish 
on  said  ground ;  and  provided  further,  that  the  area  here- 
inbefore described  lying  within  two  statute  miles  of  the 
main-land  or  anv  island  shall  be  entered  or  held  onlv  bv 
residents  of  the  State  of  North  Carolina,  and  no  grant  shall 
be  made  to  any  one  person  of  more  than  ten  acres  of  said 
territory,  and  no  person  shall  hold  more  than  ten  acres  in 
any  creek  unless  the  same  shall  be  acquired  through 
devise,  inheritance,  or  marriage.  And  all  that  territory 
within  the  provisions  of  this  act  and  lyiug  more  than  two 
miles  from  the  main-land  or  anj'  island  shall  be  subject  to 
entry  by  any  pereon ;  but  no  person  shall  be  permitted  to 
enter  in  any  one  period  of  five  years  more  than  six  hun- 
dred and  fortv  acres.'' 

The  Attonuy  General^  for  the  plaintiff  (appellant). 
Messrs.  W.  B.  Rodman  and  J.  H.  Snially  for  defendant. 

MacRae,  J.  (after  stating  the  facts):  The  entry  made  by 
the  defendant  covered  a  natural  oyster  bed,  according  to 
the  definition  given  by  this  Court  in  State  v.  Willis^  104 
N.  C,  764,  and  subsequently  adopted  by  statute — section  1, 
ch.  287,  Acts  1893. 

Only  one  question  is  presented  by  this  appeal:  Whether 
the  action  of  the  Board  of  Commissioners  of  Shell-fisheries, 
under  ch.  119,  Laws  1887,  in  laying  ott'  and  establishing 
the  locations  of  the  public  grounds  of  Hyde  county,  when 
there  was  no  protest  and  apj)eal  from  their  action  in  the 
premises,  was  a  final  decision,  binding  both  the  State  and 
the  party  making  an  entry  and  receiving  a  grant  under  its 
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provisions ;  or,  may  the  entry  and  grant  of  a  natural  oyster 
bed  not  included  in  the  boundaries  fixed  by  said  Board  be 
now  vacated  and  set  aside  upon  the  ground  that  the  same 
is  not  subject  to  entry  under  the  laws  of  North  Carolina? 

It  seems  to  have  been  the  policy  of  the  Legislature  for 
manv  vears  to  encourage  the  cultivation  of  ovsters  and 
other  shell-fish  by  private  parties,  and  at  the  same  time  to 
preserve  for  the  public  use  those  natural  beds  where  oysters 
were  found  in  suflScient  quantities  to  be  of  value  to  the 
public.  A  reference  to  some  of  the  statutes  upon  the  sub- 
ject may  be  found  in  the  opinion  in  the  case  above  cited. 
At  each  session  of  the  General  Assembly  since  that  of  1887 
material  changes  have  been  made  in  the  law  upon  this  sub- 
ject, but  it  will  only  be  necessary  to  refer  to  one  of  these  sub- 
sequent statutes,  because,  whatever  rights  the  defendant 
may  have  in  the  franchise  conveyed  to  him  by  the  grant 
in  question  vest  in  him  by  virtue  of  said  xVct  of  1887,  and 
cannot  be  divested  by  subsequent  legislation ;  therefore,  the 
fact  that  this  action  is  instituted  under  the  provisions  of 
the  Act  of  1893,  ch.  287,  section  4,  gives  it  no  additional 
strength. 

It  will  be  seen  by  reference  to  ch.  119,  Laws  1887  (the 
4th,  5th  and  6th  sections  above  set  out  in  the  statement  of 
the  case)  that  by  said  act  an  elaborate  system  Wiis' adopted 
for  the  furtherance  of  the  objects  in  view,  the  encourage- 
ment of  the  culture  of  oysters,  and  also  the  preservation 
of  the  rights  of  the  public  in  the  use  of  the  natural  be<ls. 
A  Board  of  Commissioners  was  appointed  with  clearly 
defined  duties  to  have  surveyed  and  mapped  a  certain 
area  in  which  was  included  that  part  of  Pamlico  Sound 
which  was  within  the  jurisdiction  of  the  county  of  Hyde, 
"  whereon  shall  be  shown  the  location  and  area  of  all  the 
natural  oyster  beds,  and  of  all  the  grounds  which  may 
have  been  occupied  under  the  authority  of  previous  acts 
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for  the  growing,  etc.,  of  shell-fish;  and  upon  the  comple- 
tion of  said  surveys  in  and  maps  of  each  or  any  county 
the  Board  of  Commissioners  of  Shell-fisherv  shall  determine 
the  location,  area,  limits  and  designation  of  each  and  eyery 
public  ground  in  the  county,  and  such  public  grounds  are 
to  include  the  natural  beds,^*  etc. 

It  was  further  provided  that  persons  dissatisfied  with  the 
action  of  the  Board  might  file  a  protest  with  the  Board, 
have  a  hearing  after  notice  to  all  parties  in  interest,  and 
that  after  such  hearing  the  decision  of  the  Board  should 
be  final  until  reversed  on  appeal  to  the  Superior  Court. 

The  final  decision  of  the  Board  was  to  be  published,  and 
entries  might  be  made  of  any  ground  which  had  not  been 
designated  as  public  ground,  and  after  payment  therefor 
grants  were  to  issue,  to  the  enterer,  of  a  perpetual  fran- 
chise to  cultivate  oysters  within  a  certain  limit  and  upon  a 
certain  condition.  We  are  given  to  understand  in  the  case 
before  us  that  all  the  provisions  of  the  law  have  been  com- 
plied with,  unless  it  be  that  the  Board  of  Commissioners  has 
failed  to  have  all  the  natural  beds  included  within  the 
boundaries  determined  by  said  Board  to  be  thepublicgrounds 
of  said  county. 

There  is  no  question  but  that  the  locality  of  the  grant 
was  upon  the  land  covered  by  the  waters  of  Pamlico  Sound, 
which  is  navigable  water,  and  that  the  same  was  not  sub- 
ject to  grant  under  the  general  laws  regarding  entries  and 
grants,  and  became  so  subject  in  a  qualified  sense  by  virtue 
of  the  Act  of  1887. 

It  will  be  conceded,  also,  that  there  was  no  stretching  of 
the  power  of  the  Legislature  in  delegating  to  a  Board  of 
Commissioners  the  authority  to  designate  what  portions  of 
the  public  domain  not  free  to  entry  already  should  be 
opened  to  entry  for  the  special  purposes  designated. 

Acts  of  this  kind  are  not  infrequent,  and  the  authority 
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of  such  boards  has  not  been  seriously  questioned,  as  far  as 
we  have  been  informed.  Instances  may  be  found  of  prece- 
dents in  the  appointment  of  commissioners  from  time  to 
time  to  have  surveyed  and  opened  to  sale  and  grant  the 
lands  in  Western  North  Carolina  acquired  by  treaty  from 
the  Cherokee  Indians,  which  acts  are  set  out  in  the  Revised 
Statutes  of  1836;  or  the  appointment  of  commissioners 
under  Act  of  Congress  of  March  3,  1877,  in  regard  to  the 
Hot  Springs  reservation  in  Arkansas,  whose  duties  were  to 
designate  a  portion  of  said  tract  to  be  still  reserved,  and  to 
have  the  remaining  portion  surveyed  off  into  lots,  and  to 
finally  determine  the  rights  of  claimants  and  occupants  to 
purchase  the  same.  In  the  case  of  Rector  v.  Gibbon,  111 
U.  S.,  276,  it  was  held,  there  being  no  provision  for  an 
appeal  from  the  decision  of  the  commissionei-s,  that  their 
action  was  subject  to  review  in  the  Courts.  In  our  case, 
however,  full  provision  was  made  for  the  review  of  the 
action  of  the  Board  of  Commissioners,  and,  in  case  of  no 
such  review  being  sought  and  had,  its  decision  was  declared 
final. 

A  grant  or  patent  may  be  vacated  at  the  instance  of  a 
private  person  under  section  2786  of  The f  Code,  and  in  an 
action  brought  by  the  Attorney  (Jeneral  to  vacate  the  same 
under  section  2788.  But  these  actions  must  be  founde<i 
upon  a  charge  of  fraud  or  mistake. 

The  present  action  is  brought  under  the  provisions  of 
the  Act  of  1893,  ch.  287,  sec.  4,  which  is  as  follows: 

**4.  That  it  shall  be  the  dutv  of  the  Solicitor  of  the  iiidi- 
cial  district  in  which  anv  county  is  situated,  wherein  there 
is  any  license,  entry  or  grant  or  any  oyster  or  clam  l>ed, 
upon  an  affidavit  being  filed  with  liim,  sworn  to  and  sul>- 
scribed  by  five  inhabitants  of  such  county,  stating  that 
such  license,  entrv  or  grant  includes  a  natural  ovster  or 
clam  bed,  forthwith  to  institute  an  action  in  the  Superior 
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Court  of  such  county  in  the  name  of  the  State  of  North 
Carolina  upon  the  relation  of  such  Solicitor  to  vacate  and 
amend  such  license,  entry  or  grant,  and  to  prosecute  the 
game  to  judgment." 

It  appears,  then,  that  a  trihunal  was  established  for  the 
purpose  of  designating  such  portion  of  the  lands,  not  there- 
tofore subject  to  entry,  and  covered  by  the  waters  of  Pam- 
lico Sound  and  other  waters,  as  were  natural  oyster  beds, 
and  to  declare  them  public  grounds,  and  that  such  other 
portions  of  said  territory  in  the  county  of  Hyde  and  certain 
other  counties  as  was  not  included  in  said  public  grounds 
shall  be  open  to  entry  for  certain  purposes  and  under  certain 
restrictions,  that  a  mode  of  review  uj)on  appeal  from  the 
final  decision  of  said  Board  was  provided  in  the  act,  and 
their  decision  in  the  absence  of  anv  reversal  bv  the  Courts 
declared  final  after  a  certain  time;  that  the  Legislature  had 
power  to  make  such  provision,  and  that  in  the  absence  of 
fraud  oT  mistake  in  the  procurement  or  issue  of  the  grant 
it  must  be  binding  upon  the  parties  thereto.  "If  the  terms 
of  the  grant  are  doubtful  that  construction  will  be  adopted 
which  least  restricts  the  rights  of  the  State  and  of  the  pub- 
lic, inasmuch  as.public  grants,  whether  made  by  the  Crown 
or  by  Congress  or  by  a  State,  are  construed  strictly  and  pass 
only  what  ap})ears  by  express  words  or  necessary  implica- 
tion."    Gould  on  Waters,  p.  88. 

But  fraud  is  never  presumed  ;  when  the  State  comes  into 
its  Courts  seeking  their  aid  in  annulling  a  contract  it  is 
governed  in  general  by  the  same  rules  as  the  citizen.  It 
has  provided  its  own  tribunal  with  full  jjowers  and  a  sys- 
tem bv  which  its  decisions  mav  be  reviewed.  These  laws 
are  binding  upon  us.  Aware,  as  we  are,  of  the  imjmrtance 
of  preserving  these  public  grounds  for  the  common  benefit, 
we  are  not  permitted  to  provide  another  way  when  the 
Legislature  has  marked  out  the  course  to  be  pursued  by 
those  who  have  been  injured  by  the  action  of  commissioners. 
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In  the  absence  of  anv  allegation  of  fraud  or  mistake  in 
the  complaint  there  was  no  cause  of  action  stated.  If  grants 
have  been  issued  under  the  provisions  of  and  in  strict  accord 
with  the  law  rights  of  property  have  been  acquired  which 
the  State  itself  cannot  t^ike  away  except  after  compensa- 
tion and  under  the  principle  of  eminent  domain. 

His  Honor  could  not  have  done  otherwise  than  to  sus- 
tain the  demurrer.  Affirmed. 


STATE  V.  JOHN  HILL. 

Larceny — Felon iouji  Intent — Secrecy — Remarks  of  Counsel. 

1.  While  secrecy  is  usually  a  part  of  the  evidence  of  felonious  intent  it 

is  not  such  an  essential  accompaniment  of  larceny  as  to  re<|uire 
the  State,  in  every  instance,  to  prove  an  attempt  to  conceal  the 
taking. 

2.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  was  conflicting? 

evidence  as  to  the  manner  in  which  the  defendant  took  an<l  car- 
ried from  a  store  a  piece  of  meat,  it  was  proper  in  the  Court  to 
leave  the  question  of  felonious  intent  to  the  jur>'. 

8.  Where  the  Solicitor,  in  i*eply  to  a  remark  by  the  defendant's  counsel 
that  the  defendant  was  a  re8i>ectable  white  man,  said  to  the  jury 
that  he  himself  was  a  colored  man,  and  that  if  defendant  was  a 
colored  man  the  jury  would  convict  him  in  five  minutes  on  the 
evidence,  the  error  (if  any)  in  permittinjjj  such  remark  to  the  jury 
was  cured  by  a  caution  by  the  Court,  in  its  charge  to  the  jury,  not 
to  be  influenced  by  the  remarks  complained  of. 

Indictment  for  larceny,  tried  at  Fall  Term,  1893,  of 
Bertie  Superior  Court,  before  Bynum,  J.,  and  a  jury. 

It  appeared  on  the  trial  that  the  defendant  took  some 
meat  from  a  store  to  a  cart  belonging  to  Godwin,  but  to 
which  his  own  oxen  were  hitched.  He  claimed  that  Charles 
Godwin  asked  him  to  carrv  out  the  meat,  whicli  Godwin 
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said  was  his.  The  meat  was  discovered  uuder  the  shucks 
in  the  cart.  There  was  conHicting  testimony  as  to  the 
manner  in  which  defendant  carried  the  meat  from  the 
store,  one  witness  saying  he  put  it  under  his  overcoat, 
and  another  that  lie  held  it  in  front  of  his  bodv  as  he 
walked  out. 

Upon  the  conclusion  of  the  evidence  defendant's  counsel 
asked  in  writing  for  the  following  instructions : 

'*  If  defendant  openly  carried  the  meat  through  the  store, 
a  cro\A'd  of  people  being  in  the  store  at  the  time,  then  there 
w'as  no  evidence  of  a  felonious  intent  or  felonious  taking." 

In  addressing  the  jury  one  of  the  counsel  for  the  defend- 
ant alluded  to  his  client,  the  defendant,  as  a  respectable 
white  man,  genteel-looking,  who  had  succeeded  in  support- 
ing himself  well,  and  being  nicely  "dressed  and  making  a 
good  appearance,  and  it  was  unreasonable  to  suppose  a  man 
of  such  appearance  would  steal  the  meat. 

When  the  Solicitor  for  the  State  came  to  reply  he  said : 
**Xow,  gentlemen  of  the  jury,  I  am  a  colored  man  ;  you  are 
white  men.  If  the  defendant  was  a  colored  man  vou  would 
convict  him  in  five  minutes  on  this  evidence." 

At  this  point  counsel  for  defendant  objected  to  this  argu- 
ment. The  Court  held  it  w^as  a  legitimate  argument  in 
reply  to  what  had  been  said  for  the  defendant,  and  the 
defendant  excepted. 

The  Court  declined  to  give  the  instructions  asked  by 
defendant,  but  instructed  the  jury  as  follows: 

"The  defendant  admits  that  he  took  the  meat  from  the 
box  in  the  store  and  put  it  in  the  cart.  This  is  a  sufficient 
asportation,  and  if  he  took  it  from  the  box  and  put  it  in  the 
cart  with  the  intent  to  steal  and  carrv  it  awav,  he  would  be 
guilty,  although  Holloman  got  the  meat  back  before  the  de- 
fendant had  gone  off  with  it  any  further  than  to  put  it  in  the 
cart.     But  the  defendant  savs  he  did  not  take  it  with  intent 
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to  steal  it;  that  Charles  Godwin  told  him  to  take  it,  and  he 
did  so  for  that  reason,  supposing  the  meat  to  be  his.  If  the 
State  has  satisfied  you  beyond  a  reasonable  doubt  that  the 
defendant  took  the  meat  of  his  own  will,  with  the  intent 
to  steal  it,  it  will  be  your  dutv  to  return  a  verdict  of  ffuiltv. 
If  he  took  the  meat  at  the  request  of  Charles  Godwin  in 
the  honest  belief  that  it  was  Godwin's  meat,  he  would  not 
be  guilty,  and  it  would  be  your  duty  to  acquit  him. 

**The  question  for  you  is  not  whether  the  defendant  is  a 
white  man  or  a  colored  man  ;  not  whether  the  evidence  is 
sufficient  for  you  to  convict  a  colored  man  on  or  a  white 
man,  but  it  is  for  vou  to  consider  whether  the  evidence  is 
sufficient,  and  does  satisfy  you  beyond  a  reasonable  doubt 
that  this  defendant,  just  as  he  appears  before  you,  is  guilty." 

The  Court  then  stated  a  summary  of  the  circumstances 
relied  on  for  the  State  and  for  the  defendant. 

There  was  no  exception  to  the  charge  as  given,  except 
the  failure  to  give  the  instruction  prayed  for. 

There  was  a  verdict  of  guilty,  and  defendant  appealed 
from  the  judgment  thereon. 

The  Attorney  Generaly  for  the  State. 

Mr.  F.  D.  Winstony  for  defendant  (appellant). 

Avery,  J. :  Secrecy  is  usually  a  part  of  the  evidence  of 
A  felonious  intent,  but  it  is  not  an  essential  accompaniment 
so  as  to  make  it  incumbent  on  the  State  to  show  an  attempt 
to  conceal  the  taking  in  every  instance.  State  v,  Powell^  103 
N.  C,  424 ;  State  v.  Fishery  70  N.  C,  78.  In  the  most  favor- 
able aspect  of  the  testimony  as  to  the  manner  of  taking 
and  carrying  the  meat  out  of  the  store,  the  question  of  the 
intent  of  the  defendant  was  one  for  the  jury,  and  whether 
he  went  out  of  the  store  carrying  it  in  front  of  him  or  under 
his  overcoat,  it  was  proper  for  the  Court  below  to  leave  the 
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jury  to  determine  whether  it  was  taken  to  the  wagon  at  the 
request  of  Charles  Godwin,  and  under  the  belief  that  God- 
win had  bought  it,  or  whether  it  was  the  purpose  of  the 
defendant  to  deprive  the  true  owner  of  it  and  convert  it  to 
his  own  use. 

If  the  Solicitor  abused  his  privilege,  as  counsel  for  the 
State,  in  his  comments  in  reference  to  the  color  of  the  de- 
fendant, it  was  not  such  an  extreme  case  as  to  take  it  out 
of  the  general  and  well-established  rule  that  the  Court  may 
either  stop  counsel  at  the  time  or  caution  the  jury  in  its 
charge  not  to  be  influenced  by  the  remarks  complained  of. 
Greenlee  v.  Greenlee,  98  N.  C,  278  ;  State  v.  BryaUy  89  N.  C, 
531 ;  Kerchner  v.  McRae,  80  N.  C,  219;  State  v.  Weddington, 
103  N.  C,  364  ;  Hudson  v.  Jordaii,  108  N.  C,  10.  We  must 
not  be  understood  as  holding  that  as  a  reply  to  what  bad 
been  said  by  the  defendant's  counsel  the  remarks  of  the 
Solicitor  upon  this  subject  were  not  within  the  line  of  fair 
and  legitimate  debate.     There  was  No  Error. 


STATE  V.  J.  T.  WALTON. 

Indictment  for  False  Pretense — Evidence — Intent — Testimony 
as  to  Other  Offences,  when  admissible. 

1.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pretenses 

it  is  competent,  in  order  to  show  the  scienter  and  intent,  to  prove 
other  similar  transactions  bv  the  defendant. 

2.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pretenses 

by  inducing  the  County  Treasurer  to  cash  an  order  represented  by 
the  defendant  as  being  genuine,  evidence  offered  by  defendant  as 
to  the  stub-book  kept  by  him  in  the  Register  of  Deeds'  office,  which 
he  claimed  would  show  that  the  order  was  issued  for  a  bill  of  sta- 
tionery, was  inadmissible  because  irrelevant  and  not  corroborative 
of  the  evidence  as  to  defendant's  intent  or  tending  to  show  that 
his  representation  as  to  the  genuineness  of  the  order  was  true. 
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Indictment,  tried  at  Fall  Term,  1893,  of  Gatr^  Superior 
Court,  before  Graves^  J. 

The  defendant  was  charge<l  with  intending  to  cheat  and 
defraud  J.  F.  Bond,  as  Treasurer  of  the  county,  out  of  the 
money,  goods  and  chattels  in  the  custody  of  said  Bond,  and 
that  he  unlawfullj',  feloniously  and  designedh'  did  falsjely 
pretend  to  the  said  Bond,  as  said  Treasurer,  that  a  certain 
paper-writing  in  words  and  figures,  etc.,  was  a  true  and  genu- 
ine order  for  the  pa)'ment  of  money,  etc.,  and  that  he  owned 
the  same  and  had  the  right  to  transfer  it  to  the  said  Bond, 
as  Treasurer,  and  receive  the  money  therefor  to  the  amount 
mentioned  in  said  pa{>er-writing,  being  $41.32,  whereas  in 
truth  and  in  fact,  etc. 

Upon  the  trial  the  jury  found  the  defendant  guilty,  and 
he  .a{>pealed  from  the  judgment  j)ronounced  thereon. 

The  Attorney  General,  for  the  State. 
Xo  counsel  contra. 

MacRak,  J.  (after  stating  the  facts):  The  first  exception 
cannot  be  sustained.  In  order  to  show  the  scienter  and 
the  intent,  and  for  that  purpose  only,  the  State  offered  evi- 
dence of  similar  transactions  on  the  part  of  the  defendant. 
Tlie  question  of  the  admissibility  of  evidence  of  this  char- 
acter has  been  so  clearly  stated  by  AshCy  J.,  in  the  case  of 
State  v.  Murphy,  84  N.  C,  742,  that  we  have  only  to  repro- 
duce a  part  of  the  opinion  in  that  case.  "It  is  a  funda- 
mental principle  of  law  that  evidence  of  one  offence  cannot 
be  given  against  a  defendant  to  prove  that  he  was  guilty  of 
another.  We  have  been  unable  to  find  an}*  exception  to 
this  well-established  rule,  ex(;ept  in  those  cases  where  evi- 
dence of  independent  offences  has  been  admitted  to  explain 
or  illustrate  the  facts  ui)on  which  certain  indictments  are 
founded,  as  where,  in  the  investigation  of  au  ofience,  it 
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becomes  necessary  to  prove  the  quo  animo,  the  intent,  design 
or  guilty  knowledge.  In  such  cases  it  has  been  held  admis- 
sible to  prove  other  offences  of  like  character,  as,  for  instance, 
in  indictments  for  passing  counterfeit  money,  the  fact  that 
the  defendant  about  the  same  time  had  passed  other  coun- 
terfeit money  of  like  kind  has  been  uniformly  held  to  be 
admissible  to  show  the  scienter  or  guilty  knowledge.  So  on 
a  charge  for  sending  a  threatening  letter,  prior  and  subse- 
quent letters  from  the  defendant  to  the  person  threatened 
have  been  received  in  evidence  explanatory  of  the  meaning 
and  intent  of  the  particular  letter  upon  which  the  indict- 
ment is  found."  Manv  authorities  are  there  cited  and 
illustrations  offered.  The  charge  in  the  present  case  was 
that  the  defendant  did  falsely,  etc.,  pretend  to  the  County 
Treasurer  that  a  certain  paper-writing  was  a  true  and  genu- 
ine order  for  the  payment  of  money  as  it  purported  to  be, 
iind  that  by  means  of  said  false  pretense  the  defendant 
obtained  the  money  from  said  Treasurer.  The  defence  was 
the  absence  of  any  intent  to  defraud.  There  could  not  be 
more  direct  evidence  of  such  intent  than  the  facts  that  the 
defendant  had  presented  other  false  papers  to  the  Treasurer 
and  obtained  money  upon  the  same,  and  upon  the  discovery 
thereof  had  refunded  the  monev. 

In  State  v.  Wilkinson,  98  N.  C,  696,  where  the  defendant 
was  indicted  for  falsely  obtaining  from  the  County  Commis- 
sioners an  order  for  the  payment  of  money,  evidence  was 
admitted  of  continuous  transactions  of  the  same  character, 
and  the  State  proj)osed  to  prove  the  obtaining  of  other 
orders  of  the  same  kind,  without  producing  the  orders,  and 
testimony  having  been  admitted,  the  Court  said,  •'  the  extent 
of  the  general  rule  which  requires  the  production  of  a  writ- 
ten instrument  to  prove  its  contents,  and  admits  of  sec- 
ondarv  evidence  when  it  is  lost  or  destroved,  is  often  mis- 
conceived.  The  rule  does  not  apply  to  cases  where  the 
50 
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orders  come  up  on  a  collateral  inquiry,  and  a  part}'  is  not 
expected  to  be  prepared  to  produce  them."  In  that  case  no 
j)oint  was  made  upon  the  admissibility  of  the  evidence 
except  as  above  stated.  The  decision  in  the  case  of  State  v. 
Ballard,  100  N.  C,  486,  where  evidence  was  offered  as  to 
reports  that  defendant  had  been  guilty  of  similar  offences, 
is  not  in  conflict  with  that  which  is  cited  above.  The  wit- 
ness had  testified  to  the  good  character  of  defendant,  an<l 
the  State  proposed  to  ask  the  witness  if  he  did  not  know- 
that  it  was  extensively  talked  about  and  said  that  the 
defendant  practiced  a  fraud  upon  the  firm  of  A  B.  This 
was  admitted  after  objection  by  defendant,  and  the  defend- 
ant excepted  to  the  answer.  The  Court  said,  "the  inquiry 
allowed  in  this  case  was  of  a  specific  act  of  deceit  and 
fraud,  and  this  resting  on  ruvior  only,"  etc. 

The  second  exception,  to  the  refusal  of  his  Honor  to 
admit  evidence  as  to  the  stub-book  kept  by  the  defendant 
in  the  office  of  the  Register  of  Deeds  and  the  stub  therein 
which  would  show  the  order  was  issued  for  a  bill  of  sta- 
tionery, etc.,  is  also  untenable,  because  the  evidence  ottered 
was  irrelevant;  it  was  not  corroborative  of  the  evidence  of 
defendant  as  to  intent,  or  competent  for  any  other  purpose. 
It  did  not  in  any  manner  tend  to  show  that  the  representa- 
tion of  defendant  to  the  County  Treasurer,  that  the  order  pre- 
sented was  a  genuine  one,  was  true.  Admitting  this  evidence, 
still  the  question  was.  Did  the  defendant  obtain  the  money 
by  means  of  the  false  representation  charged?  If  said  rep- 
resentation w^as  false,  the  reiteration  of  it  would  not  tell 
in  favor  of  defendant. 

It  is  said  for  the  defence  that  a  man  might  collect  an 
honest  debt  by  means  of  false  pretenses,  and  there  would 
be  no  intent  to  defraud,  and  several  authorities  are  cite<l 
which  it  will  be  unnecessary  to  consider,  for,  according  to 
the  testimonv  in  this  case,  even  if  there  had  been  such  an 
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indebtedness  as  claimed,  the  Countv  Commisaioners  had 
never  ordered  its  payment.  The  County  Treasurer  had  no 
authority  to  pay  the  same  except  upon  such  order.  The 
fraud  was  practiced  upon  him,  and  the  money  was  obtained 
upon  the  false  representation  that  it  was  a  genuine  order. 
The  intent  to  deceive  was  established  to  the  satisfaction 
of  the  jury  by  the  proof  of  the  false  representation  that 
the  paper  presented  was  a  genuine  order,  when,  whatever 
may  have  been  the  motive  of  the  defendant,  this  represen- 
tation was  to  his  own  knowledge  false,  the  Commissioners 
never  having  made  such  order.  It  was  calculated  to 
deceive,  because  it  was  apparently  genuine  and  attested  by 
the  proper  officer.  It  did  deceive,  because  by  means  of  it 
the  defendant  obtained  the  money.  State  v.  Phifer,  65  N.  C. 
321.     We  see  No  Error. 


STATE  V.  CHARLES  EASON. 

Indictment  for  Violation  of  Town  Ordinance — Boundaries  of 
Municipality  —  Navigable  Stream  —  Loiv  Water  Mark  — 
Thread  of  Stream. 

1.  In  North  Carolina  the  test  of  navipahility  of  a  stream  is  whether  it  is 

navigable  for  sea-going  vessels,  and  not  whether  it  is  subject  to 
the  ebb  and  flow  of  the  tides. 

2.  A  grant  to  a  riparian  owner,  running  with  a  navigable  stream,  extends 

only  to  the  low  water  mark  and  not  to  the  thread  of  the  stream, 
and  in  defining  the  limits  of  an  incorporated  town  bordering  on 
such  a  stream  the  same  rule  of  construction  applies;  therefore, 

3.  Where  the  State  confers  municipal  powers  upon  a  corporation  and 

describes  the  boundary  as  running  with  a  navigable  river,  the 
jurisdiction  of  such  municipality  does  not  extend  beyond  the  low 
water  mark  in  the  absence  of  some  provision  in  its  charter  ex- 
pressly or  by  fair  implication  extending  the  limit  of  its  jurisdiction. 


788  IN  THE  SUPREME  COURT.  [114 


State  r.  Eason. 


Qiinrc:  Whether  a  warrant  charging  generally  the  violation  of  an  ordi- 
nance, which  denounce8eightprohi!)ite<l  offences,  can  be  amended 
after  verdict  by  inserting  the  specific  cliarge  of  the  commission  of 
one  of  the  prohibited  acts. 

This  was  a  cimmixal  actiox.  instituted  before  the  Mavor 
of  the  town  of  Washington  and  tried  on  api)eal  in  the 
Superior  Court  of  Beaufort  County,  before  Graves,  J.  Tfie 
original  affidavit  and  warrant  were  as  follows: 

**0n  the  21st  of  September,  1893,  before  me,  E.  M.  Short, 
Mayor  of  Washington,  N.  C,  personally  appeared  J.  R. 
Grist,  who,  being  duly  sworn,  complains  on  oath  and  says 
that  Charles  Eason  did  on  the  20th  of  September,  1893,  in 
violation  of  the  town  ordinance  No.  11,  in  force  in.  said 
town,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  State." 

The  Warrant. — "You  are  herebv  commanded  forthwith 
to  arrest  Charles  Eason  and  him  safely  keep  so  you  have 
him  before  me,  at  my  office  in  Washington,  immediately  to 
answer  the  above  complaint  and  be  dealt  with  as  the  law 
directs." 

The  amendment  allowed  after  judgment  and  verdict  was 
as  follows:  "Did  unlawful! v  and  willfullv  throw  dead  fish 
in  the  Pamlico  river  in  said  town,  in  violation  of  the  town 
ordinance  No.  11  of  the  town  of  AVashington.'' 

The  amendment  was  inserted,  as  set  forth  in  the  state- 
ment of  the  Judge,  and  the  material  portions  of  the  state- 
ment are  as  follows: 

"  Ordinance  Xo.  11. — No  sheep,  goat  or  cattle  shall  be 
slaughtered  for  market  within  the  corporate  limits  of  the 
town  ;  nor  shall  any  fish  be  cleaned  on  the  wharves,  streets 
or  lots  of  the  town,  except  for  tlie  use  of  families  in  said 
town,  and  no  dead  fish  or  offal  thrown  into  the  river/' 

renalty  for  the  violation  of  this  ordinance  was  five  dollars. 

The  jury  rendered  a  special  verdict  that  the  town  of 
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Washington  is  bounded  on  the  south  by  Pamlico  river, 
which  is  a  navigable  stream,  and  the  boundaries  of  the  said 
town  are  set  forth  in  chapter  110  of  Private  Laws  of  1891, 
and  the  cedar  post  referred  to  is  on  the  bank  of  the  said 
river.  That  the  fish-house  hereinafter  described  is  situated 
as  follows:  The  northern  sill  of  the  said  house  rests  upon 
the  wharf-log,  which  said  wharf-log  is  beyond  the  natural 
low  water  mark,  being  the  end  of  the  made-land  vvhich  was 
made  prior  to  1891.  That  the  wharf  at  the  said  point 
extends  further  out  in  the  river  than  the  wharves  imme- 
diately to  the  east  and  west  of  the  said  wharf,  and  the  said 
wharves  mark  the  present  shore  line  of  said  river  and  the 
present  low  water  mark ;  that  the  water  at  the  end  of  all  of 
the  said  wharves  is  of  sufficient  depth  to  be  navigated  ; 
that  from  said  wharf  said  house  is  built  on  piles  driven  in 
the  bed  of  the  river  and  extending  about  thirty  feet  out 
from  said  wharf  over  the  water;  that  the  water  of  the  river 
flowing  under  said  house  is  of  sufficient  depth  to  be  navi- 
gated if  it  were  not  for  said  piles ;  that  the  southei^  end  of 
said  house  borders  on  the  channel  of  the  river;  that  Wynne 
and  (xaskill  have  boats  to  land  at  said  fish-house,  from 
which  boats  they  receive  fish ;  that  the  river  is  about 
four  hundred  yards  wide  at  this  point;  that  ordinance 
11  of  the  town  forbids  the  throwing  of  dead  fish  into  said 
river,  and  the  penalty  is  five  dollars ;  •  that  on  the  20th 
day  of  September,  1893,  the  defendant  threw  dead  fish  into 
said  river  from  said  fish-house  ;  that  the  said  fish-house 
was  built  over  the  said  water  bv  one  J.  R.  Wvnne  under  a 
license  regularly  issued  by  the  Commissioners  of  Naviga- 
tion for  the  port  of  Washington,  granted  on  March  31, 1892  ; 
that  if  upon  these  facts  the  defendant  is  guilty  in  law  the 
jury  say  for  their  verdict  that  the  defendant  is  guilty,  and 
if  upon  these  facts  in  law  he  is  not  guilty  the  jury  say  for 
their  verdict  'Not  guilty.'" 
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Upon  these  facts  the  Court,  being  of  opinion  that  the 
defendant  was  not  within  the  corporate  limits  of  the  town, 
directed  tlie  jury  to  render  a  verdict  of  not  guilty,  and 
thereupon  the  jury,  under  the  instruction  of  the  Court,  ren- 
dered a  verdict  of  not  guilty. 

The  Solicitor  for  the  State,  after  verdict,  moved  to  amend 
the  warrant  by  inserting  therein  after  the  figures  1893  the 
followine:  words,  **Did  unlawfuUv  and  willfuUv  throw  dead 
fish  into  the  Pamlico  river  in  said  town,  in  violation  of  the 
town  ordinance  No.  11,  of  the  town  of  Washington,  X.  C." 

The  Court  allowed  this  amendment,  and  the  defendant 
excepted. 

The  Attorney  General  and  Mr.  Charles  F.  Warren,  for  the 
State. 

Mr.  W.  B.  Rodman,  for  defendant. 

AvKRY,  J. :  Our  numerous  long  streams  and  large  inland 
sounds  come  so  clearly  within  the  reason  of  the  rule  adopted 
on  account  of  the  different  conditions  in  England,  exclu- 
sively to  waters  subject  to  the  ebb  and  flow  of  the  tides, 
that  it  became  necessary  to  establish  here  a  new  test  of 
navigability  in  determining  what  submerged  land  should 
be  reserved  as  the  property  of  the  State  and  what  should 
be  liable  to  appropriation  by  private  persons  by  specific 
entry  and  grant  or  .«hould  pass  as  incident  to  patents  issued 
to  riparian  proprietors.  The  criterion  in  North  Carolina  is 
whether  the  stream,  bay  or  sound  is  navigable  for  sea-going 
vessels.  Broadnax  v.  Balrr,  94  N.  C.,  681  ;  Hodges  v.  Wil- 
liams, 95  N.  C,  8;n  ;  Angell  on  Water-courses,  sec.  549,  and 
note  ;  Collins  v.  Bciiburii,  3  Ired.,  277:  Fagan  v.  Armisfeady 
11  Trod.,  433.  While  the  bed  of  a  stream  navigable  or 
declared  by  the  Legislature  to  be  navigable  for  **sea  ves- 
sels'' is  not  subject  to  entry,  the  beds  of  streams  that  are 
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large  enough  to  subserve  the  purpose  of  highways  for 
smaller  boats,  floats,  rafts  aud  logs  but  insufficient  for  sea- 
going vessels  may  be  granted  specifically  or  pass  by  deeds 
of  riparian  proprietors  on  both  sides,  running  with  rivers 
and  extending  by  construction  adfilurn  aqnae^  but  subject  to 
the  easement  of  the  public  to  use  the  channel  as  a  high- 
way. Bond  v.  Wooly  107  N.  C,  149  ;  Staie  v.  Glean,  7  Jones, 
325;  WilliamBX.  Buchanan^  1  Ired.,  535;  McNameew  Alex- 
ander, 109  N.  C,  244.  The  legislation  in  North  Carolina 
has  been  generally  in  affirmance  of  the  new  rule  so  much 
better  adapted  to  the  nature  of  this  country.  Our  statutes, 
with  the  exception  of  a  short  interval,  have  never  permitted 
the  issuing  of  grants  to  private  individuals  for  the  beds  of 
streams  navigable  for  sea  vessels,  even  though  not  atfected 
by  the  tides,  beyond  the  deep  water  line  at  most.  Bond  v. 
Wool,  supra;  1  Potter's  Rex.,  278 ;  Rev.  Stat.,  ch.  42,  sec.  1 ; 
Acts  of  1777,  ch.  114;  Hotsfield  v.  Grimstead,  7  Ired.,  139; 
The  Code,  §2751;  Laws  1889,  ch.  555;  Laws  1893,  ch.  17. 
It  follows,  therefore,  that  a  grant  to  a  riparian  proprietor, 
running  with  a  navigable  stream,  such  as  the  Pamlico  river 
at  Washington,  from  one  designated  point  on  its  banks  to 
another  above  or  below  on  the  same  bank,  must  be  so 
located  as  to  extend,  not  adfilurn  aquae,  but  only  to  the  low 
water  mark  along  the  margin  of  the  stream.  This  Court 
having  uniformly  interpreted  such  calls  in  grants  to  indi- 
viduals as  designating  the  low  water  line,  we  know  of  no 
recognized  rule  of  construction  that  would  sustain  us  in 
giving  a  widely  different  meaning  to  the  same  language 
when  used  by  the  Legislature  to  define  the  limits  of  a  town. 
Gould  (in  his  work  on  Waters,  section  202)  says,  in  ascer- 
taining the  boundaries  of  towns:  "The  same  rules  of  con- 
struction apply  as  in  the  case  of  a  grant  from  one  indi- 
vidual to  another."  A  municipal  corporation  can  exercise 
only  such  powers  as  are  expressly  granted  by  its  charter  or 
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are  necessarily  implied  in  or  incident  to  the  powers  ex- 
pressly granted.  1  Dillon  on. Corp.,  sec.  89;  Thomjuion  v. 
Lee  Co.,  3  Wall,  320;  Thomas  v.  Richmond,  12  Wall., 
349.  '*Any  ambiguity  or  doubt  arising  out  of  the  terms 
used  by  the  Legislature  must  be  resolved  in  favor  of  the 
public."  Minturn  v.  Larue,  23  Howard,  436..  A  munici- 
pality being  thus  restricted  to  the  exercise  of  powers  clearly 
intended  to  be  delegated,  it  would  seem  that,  if  the  same 
rigid  rule  of  construction  does  not  obtain  in  determining 
the  territorial  limits  to  which  its  authority  extends,  the 
location  of  the  geographical  limit  of  its  territorial  juris- 
diction should  at  all  events  be  determined  just  as  similar 
calls  of  grants  to  individuals  are  located.  *' Because  the 
local  jurisdiction  of  the  incorporated  place  is,  in  most  cases, 
confined  to  the  limits  of  the  incorporation,  it  is  necessary'* 
(says  Dillon)  *Hhat  these  limits  be  definitely  fixed."  1  Dil- 
lon, section  182  (124).  But  the  Legislature  unquestionably 
had  the  power  to  extend  the  jurisdiction  of  the  town  for 
police  purposes  to  the  middle  of  the  river  or  to  the  o{)i>osite 
bank,  and  had  the  line  been  described  as  crossing  the  other 
side  w^hen  it  reached  the  river,  and  running  thence  along 
that  shore  to  a  point  opposite  the  beginning,  thence  to  the 
beginning,  the  effect  would  have  been  to  extend  the  bound- 
ary for  the  exercise  of  the  power  to  prohibit  nuisance  dele- 
gated to  the  town  across  the  adjacent  bed  of  the  river,  while 
the  territorial  limit  of  its  authority  for  all  purposes  other 
than  the  exercise  of  police  powers  would  have  been  the  low 
water  mark  on  the  north  bank.  Barber  v.  Connolbj,  113 
U.  S.,  27  ;  MugUr  v.  Kansas,  123  U.  S.,  123  ;  Palmer  v.  Ilicks, 
6  Johns.,  N.  Y.,133;  Ogdenshurg  v.  Lyon,  7  Lowring(N.  Y.), 
215.  We  are  aware  that  the  authorities  in  this  countrv  are 
conflicting  as  to  the  location  of  boundaries  along  inland 
navigable  streams,  whether  the  controversy  grows  out  of 
fixing  the  limits  of  a  town  or  locating  the  lines  of  grant. 
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We  find  that  as  a  rule,  however,  the  Courts  in  ascertaining 
the  limits  of  towns  have  followed  their  own  rulings  as  to 
riparian  grants.  The  common  law  doctrine  was  recognized 
and  applied  at  an  early  day  by  the  Courts  of  Massachusetts, 
New  Hampshire,  Connecticut,  Maryland  and  Virginia,  and 
later  by  Ohio,  Illinois,  Indiana,  and  some  other  States. 
Angell  on  Water-courses,  section  547.  On  the  contrary,  the 
common  law  rule  was  repudiated  by  Pennsylvania,  North 
Carolina,  South  Carolina,  Tennessee,  Alabama,  Michigan, 
and  other  States,  and  a  doctrine  somewhat  similar  to  the 
rule  of  the  civil  law  was  substituted  for  that  adopted  in 
England.  Angell,  supra,  sections  548  to  552  ;  2  Am.  and 
Eng.  Enc,  505  ;  16  Am.  and  Eng.  Enc,  236,  et  seq;  Ibid., 
249  et  seq. 

In  the  comparatively  recent  case  of  Gilchrist's  appeal, 
109  Pa.  St.,  600,  the  Supreme  Court  of  that  State  held  that 
the  limit  of  a  municipality  bounded  by  a  navigable  river 
is  the  low  water  mark  of  that  river,  unless  express  language 
to  the  contrary  is  used  in  the  act  of  incorporation.  The  ques- 
tion involved  was  whether  the  citv  of  Wilkesbarre  had  the 
power  to  levy  and  collect  a  tax  upon  the  coal  beds  under 
the  bed  of  the  river  opposite  to  that  city.  The  right  of  the 
city  was  denied  by  the  Court,  and  the  decision  rested  upon 
the  ground  that  a  grant  to  an  individual  was  construed  to 
run  with  the  low  water  mark  of  a  navigable  stream,  and 
the  same  rule  should  be  apj)plied  in  locating  the  bounda- 
ries of  towns. 

The  Supreme  Court  of  Michigan,  in  the  City  of  Coldwater 
V.  Tucker,  24  Am.  Rep.,  601,  36  Mich.,  474,  said:  **The 
general  doctrine  is  clear  that  a  municipal  corporation  can- 
not usuallv  exercise  its  powers  bevond  its  own  limits.  If 
it  has  in  any  case  authority  to  do  so,  the  authority  must  be 
derived  from  some  statute  which  expressly  or  impliedly 
permits  it.     There  are  ca.ses  where  considerations  of  public 
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policy  have  induced  the  Legislature  to  grant  such  power." 
See  also,  People  v.  Bouchard,  82  Mich.,  158;  Gould  on 
Waters,  sec.  36.  In  Palmer  v.  Hich,  6  Johns.,  132,  and 
Styker  v.  The  Mayor,  etc.,  of  N.  Y.,  19  Johns.,  cited  for  the 
plaintiff,  it  appeared  that  the  Legislature  in  both  instances 
had  extended  the  line  of  a  citv  or  town  across  the  bed  of  a 
navigable  stream  to  the  opposite  bank,  and  the  Court  decided 
that  the  statutes  extended  the  jurisdiction  of  the  city  for 
police  purposes  with  the  extended  line.  Any  remark  from 
which  an  inference  may  be  drawn  as  to  the  location  of  a 
town  lijnit,  where  the  stream  is  called  for,  was  therefore 
obiter,  if  indeed  such  inference  is  deducible  from  the  lan- 
guage used  by  the  Court.  The  bed  of  a  navigable  stream, 
said  the  Supreme  Court  of  New  York  in  Ogdensburg  v.  Lyon^ 
7  Low.,  215,  **is  still  State,  not  United  State*,  territory-, 
and  the  State  or  its  municipalities 'Wnder  its  authority  may 
pass  laws  or  ordinances'^  not  in  conflict  with  the  Constitu- 
tion of  the  United  States  or  the  laws  of  Congress  enacted 
within  its  constitutional  powers.  In  the  case  last  cit^d  the 
question  was  whether  the  State  could  empower  a  city  coun- 
cil to  pass  ordinances  to  prevent  the  casting  into  the  adja- 
cent harbor  of  matter  calculated  to  obstruct  it,  where  the 
authority  had  been  delegated  to  the  town  by  virtue  of  an 
express  statute  conferring  it,  not  as  an  incident  to  the  usual 
municipal  powers,  in  the  absence  of  a  direct  grant,  expressly 
or  by  fair  implication,  of  that  particular  power.  In  the 
section  of  Horr  &  Bemis  (Mun.,  Vol.  I,  142)  cited  for  the 
prosecution  it  seems  that  the  author,  after  embodying  a 
sentence  from  Coldwater  v.  Tucker,  supra,  in  which  the 
Supreme  Court  of  Michigan  declared  that  a  municipality 
could  extend  its  j)olice  jurisdiction  beyond  its  territorial 
limits  only  by  virtue  of  a  statute  conferring  such  authority 
expressly  or  by  necessary  im})lication,  proceeds  in  the  siime 
section  to  state  as  an  inference  drawn  from  the  two  cases 
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already  cited  from  Johnston's  reports  the  proposition  that, 
where  two  towns  are  situated  on  opposite  bauks  of  the  same 
river,  and  the  boundaries  of  both  run  with  the  river,  though 
it  is  navigable,  the  dividing  line  will  be  the  thread  of  the 
stream.  No  such  conclusion  was  fairlv  deducible  from  those 
decisions,  because  in  both  instances,  as  already  stated,  the 
whole  bed  of  the  stream  had  been  expressly  placed  by 
statute  under  the  police  jurisdiction  of  one  of  the  two 
riparian  municipalities.  Indeed,  after  a  patient  investiga- 
tion of  the  whole  subject,  we  have  found  but  a  single 
authority  for  the  position  that  a  grant  calling  for  a  naviga- 
ble stream  should  be  confined  to  the  loXv  water  mark,  while 
a  similar  line  in  the  boundaries  of  a  municipality  should 
run  with  the  thread  of  the  stream,  and  the  opinion  in  that 
case  was  evidently  not  well  considered,  as  the  point  was 
decided  without  any  discussion  whatever. 

We  think  the  rule  laid  down  by  the  (-ourt  of  Pennsylva- 
nia and  approved  by  Gould  is  the  correct  one — that  the  same 
construction  which  is  given  to  the  description  of  the  locm 
conveyed  in  deeds  and  grants  to  individuals  must  be 
placed  upon  similar  language  when  used  to  define  the 
boundaries  of  a  municipality.  We  conclude,  therefore, 
that  where  the  State  confers  municipal  powers  upon  a  cor- 
poration, and  describes  its  boundary  as  running  with  a 
navigable  river,  the  jurisdiction  of  the  municipality  does 
not  extend  bevond  the  low  water  mark  in  the  absence  of 

flu 

some  other  language  in  the  charter  extending  the  limit  of 
its  jurisdiction  expressly  or  by  fair  implication.  We  can 
readilv  conceive  how  the  decayed  fish  and  offal  thrown  into 
a  river  like  the  Pamlico  in  front  of  Washington,  wliere  the 
influence  of  the  tides  is  felt,  mav  become  an  almost  unen- 
durable  nuisance.  But  further  annoyance  might  have 
been  prevented  by  a  proper  amendment  of  the  charter  of 
the  town,  and  may  still  be  obviated   by  legislation  in  the 
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future.  Meantime,  unless  the  powers  of  the  Commissioners 
of  Navigation,  under  section  3537,  can  be  invoked  to  i>ro- 
tect  those  who  suffer  from  the  stench  by  this  offensive  mat- 
ter floating  upon  the  river  or  lodging  on  the  banks,  we 
deem  it  mure  important  that  the  Court  should  be  reasona- 
ble and  consistent  in  its  rulings,  so  as  to  inspire  confidence 
in  their  justice  and  stability,  than  that  some  of  its  citizens 
should  be  relieved  without  delav  of  even  so  sore  a  tcriev- 
ance. 

We  think,  therefore,  that  there  was  no  error  in  the  ruling 
of  the  Court  below  that  even  upon  a  warrant  sufficient  in 
form  the  defendant  could  not  be  convicted  for  a  violation 
of  the  ordinance  prohibiting  the  throwing  of  fish  or  oftal 
into  the  river  beyond  the  limit  of  its  jurisdiction,  the  low 
water  line,  and  the  judgment  must  be  affirmed.  In  view 
of  the  peculiar  hardship  to  the  people  interested  of  endur- 
ing this  annoyance  we  suggest  also  an  investigation  of  the 
question  whether  the  facts  as  to  the  conduct  of  this  par- 
ticular defendant  or  the  facts  in  any  other  case  of  (treating 
a  stench  in  the  river,  which  is  a  public  highway,  by  cast- 
ing fish  or  offal  into  it,  would  sustain  an  indictment  for 
nuisance  at  common  law.  Commmioners  v.  Sweeney,  131 
Mass.,  579;  State  v.  Wolf,  112  N.  C,  889. 

Counsel  on  both  sides  discussed  the  question  whether 
the  Court  had  the  power  after  verdict  to  amend  the  war- 
rant, which  before  cliarged  that  the  defendant  '*  did  on  the 
20th  day  of  September,  1893,  in  violation  of  ordinance  11, 
section  __,  of  the  ordinances  in  force  of  the  said  town  of 
Washington,  contrary  to  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  State/* 
by  inserting  specific  charge  of  throwing  dead  fish  into 
Pamlico  river.  As  the  ordinance  embraced  eight  distinct 
charges  that  might  have  been  made,  seven  others  besides 
that  set  forth  in  the  amendment,  we  deem  it  a  matter  of 
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such  importance  as  to  make  it  proper  to  say  that  the  ques- 
tion is  still  an  open  one,  which  we  refrain  from  discussing, 
because  it  is  not  essential  to  the  final  disposition  of  tliis 
particular  case  to  do  so.  Affirmed. 


STATE  Y.  RAPHAEL  BEHRMAX. 

Tndidment  for  Fornication  and  Adultery — Marriage  Evidence — 
Proof  of  Foreign  Laivs — Certificate  of  Foreign  Marriage — 
Res  Gestie, 

1.  Any  person  who  claims  to  know  the  provisions  of  the  common  or 

unwritten  laws  of  a  foreign  country  may,  under  section  13.38  of 
The  Code,  testify  to  and  explain  them  before  Courts  and  juries 
(Shepherd,  C.  J.,  dissenting). 

2.  A  paper-writing  purporting  to  be  a  contract  of  marriage,  and  to  be 

signed  by  the  contracting  parties  at  the  time  of  the  alleged  mar- 
riage, is  admissible,  in  the  trial  of  an  indictment  for  fornication 
and  adultery,  not  only  in  corroboration  of  a  witness  who  testified 
to  the  facts,  but  also  as  substantive  evidence  to  prove  the  marriage. 

S.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery,  a 
photograph  of  defendant  was  introduced,  on  the  back  of  which, 
signed  with  his  name,  were  words  purj)orting  to  be  a  marriage  to 
his  wife  and  indicating  that  the  one  to  whom  the  message  wae 
addressed  was  married,  and  the  alleged  wife  (prosecuting  witness) 
testified  that  the  writing  was  the  defendant's  and  that  the  photo- 
graph had  been  sent  to  her:  Heldy  that  such  writing  was  admissi- 
ble as  an  acknowledgment  of  marriage. 

4.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery,  the 
material  issue  was  whether  the  prosecuting  witness  and  defendant 
were  married  in  a  foreign  country,  a  certificate  by  the  officiating 
rabbi,  attesting  the  marriage  and  certified  by  the  signature  and 
seal  of  the  official  minister  of  such  foreign  country,  although 
inadmissible  as  a  record  or  an  independent  declaration  of  the  rabbi, 
it  was  competent  as  a  part  of  the  res  gestiv  to  support  the  testi- 
mony of  the  prosecuting  witnes.«  as  to  the  fact  of  the  marriage. 
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Indictment  for  fornication  and  adultery,  tried  before 
Bynaniy  J.,  and  a  jury,  at  Fall  Term,  1893,  of  Edgecombe 
Superior  Court. 

Sarah  Behrman,  a  witness  for  the  State,  testified:  *'I 
came  from  Riga,  Russia;  know  the  defendant,  Raphael 
Behrman;  was  married  to  him,  in  Riga,  on  the  2oth  of 
December,  1884,  by  a  rabbi."  The  witness  produced  the 
following  paper  (translation  of  marriage  certificate) : 

*'The  rabbi  of  the  city  of  Riga  herewith  attests  to  the 
marriage  of  Raphael  Behrman,  from  Oknian,  with  Sarah 
Dinah,  daughter  of  Noah  Strauch,  from  Tuckkum,  on 
December  25,  1884,  held  in  the  city  of  Riga.  This  is  cer- 
tified by  the  signature  and  seal  of  the  official  minister. 

*^  (Signed)         M.  Shapira,  [L.  S.]" 

And  she  testified  it  was  given  her  by  the  Court,  and  was 
signed  by  the  rabbi  who  married  her  to  the  defendant,  and 
that  he  put  his  stamp  upon  it,  and  she  carried  it  back  to 
the  Court  and  it  was  stamped  by  the  Court.  The  follow- 
ing paper  was  also  produced  (translation  of  the  marriage 
contract) : 

*'0u  the  third  day  of  the  tenth  month,  according  to  the 
Hebrew  calendar,  in  the  year  5640,  at  that  time  the  son, 
Raphael,  of  the  father  by  the  name  of  Aaron,  Raphael, 
son  of  Aaron,  said  to  Sarah  Dinah,  the  daughter  from 
Noah,  that  she  will  be  his  wife  according  to  the  laws  of 
Moses.  He  says  he  will  support  her  and  take  care  of  her 
from  that  day  until  they  are  separated  by  death.  It  is 
mutually  agreed  by  them  to  be  man  and  wife,  and  he  will 
clothe  her  and  take  care  of  her  as  becomes  necessarj-  from 
husband  to  wife.  He  further  agreed  that  she  shall  share 
with  him  all  his  wealth,  and,  if  any  one  should  come  and 
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try  to  take  any  of  it  from  him,  she  shall  have  the  prefer- 
ence of  it.  This  agreement  holds  from  this  day  as  long  as 
they  shall  live.  (Signed)        Raphael  Behrman, 

''Dinah  Behrman." 

And  the  witness  stated  this  was  also  signed  hy  the  rabbi 
and  given  to  her  at  the  time  of  the  marriage.  The  defend- 
ant objected  to  this  evidence.  The  objection  was  overruled, 
and  defendant  excepted.  At  this  stage  of  the  trial  one 
Zander  and  one  Album  were  sworn  by  the  Court  as  inter- 
preters, and  testified  that  the  "marriage  certificate"  was 
written  in  German,  and  the  '^marriage  contract"  in  the 
Chaldean  language,  and  the  two  were  translated  into  Eng- 
lish, as  set  out  above.  The  State  then  introduced  both  of 
these  papers.  There  was  no  objection  to  the  translation, 
but  the  introduction  of  the  documents  was  objected  to,  and 
the  Court  overruled  the  objection,  stating  to  counsel  (and  so 
instructing  the  jury)  that  they  were  not  admitted  as  a 
record  of  the  marriage,  but  only  to  corroborate  the  witness 
as  to  her  marriage  with  defendant.  The  defendant  excepted. 
A  picture  was  then  shown  to  witness,  and  the  translation 
of  the  indorsement  thereon,  which  was  in  German,  was  as 
follows: 

"To  remembrance  from  your  dear  husband,  Raphael 
Behrman,  who  resides  in  the  city  of  Norfolk,  Virginia,  at 
No.  48  Bank  street.     (Signed)        Raphael  Behrman." 

"  Give  the  inclosed  picture  to  our  dear  child,  so  that  he 
will  know  his  unbeknown  father. 

"(Signed)        Raphael  Behrman." 

And  she  testified,  under  objection  of  defendant,  that : 
"This  is  the  picture  of  my  husbaad.     He  sent  it  to  me 
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from  Norfolk,  Va.,  to  Loudon/' — and  the  writing  on  the 
back  was  her  husband's. 

The  picture  was  then  introduced  and  admitted  as  evi- 
dence only  to  corroborate  the  witness  as  to  the  marriage. 
Defendant  excepted.  She  stated  she  came  from  London  to 
Norfolk  because  her  husband  sent  her  a  **paid  ticket/' 

Album,  a  witness  for  the  State,  stated  (under  objection) 
tlMxt  he  was  familiar  with  the  law  of  marriage  among  the 
Jews  in  Russia,  and  that  in  Riga  it  is  left  with  the  rabbi 
who  gives  the  certificate,  which  is  then  carried  to  court 
and  the  Russian  stamp  is  put  upon  it.  He  also  testified 
that  he  asked  defendant,  while  in  jail,  if  he  had  married 
Sarah  Strauch,  and  he  said  he  had,  and  then  he  asked  if 
he  had  married  the  other  woman,  and  he  said,  **  Yes,  in 
Washington,  D.  C:' 

Sarah  Behrman  was  recalled,  and  stated  that  she  was 
familiar  with  the  law  of  marriage  in  Russia,  and  that  she 
was  married  according  to  that  law. 

The  defendant  testified,  in  his  own  behalf,  that  he  was 
reared  by  wealthy  parents  in  Russia,  and  was  in  the  habit 
of  going  to  Riga  when  he  was  sixteen  or  seventeen  year^i 
old,  and  met  the  witness,  who  claimed  to  be  his  wife,  in  a 
house  of  ill-fame,  from  which  he  bought  her  for  $150,  and 
that  he  maintained  illicit  relations  with  her  for  some  time, 
then  left  her  and  went  to  Hamburg,  because  he  had  reason 
to  believe  she  had  robbed  him.  She  followed  him  there, 
and  he  had  her  sent  back  to  Russia,  and  he  then  went  to 
London,  thence  to  Canada,  and  to  Norfolk,  and  had  mar- 
ried his  wife  (Fannie  Kemp)  in  Washington  City.  He  ha<l 
never  married  the  other  woman.  Knows  the  marriage  law 
of  Russia,  and  both  parties  have  to  sign  the  license  before 
marriage,  and  he  never  signed  any  license.  The  picture 
introduced  was  his  photograph,  taken  in  Norfolk,  but  the 
writing  on  the  back  was  not  his,  and  he  does  not  know 
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how  the  woman  got  it.  She  was  offered  $300  to  stop  this 
case.  Sh€  had  him  arrested  once  before,  in  Atlanta,  Ga., 
and  then  did  not  appear,  and  he  was  discharged.  He  sent 
her  no  monej-  to  bring  her  from  London ;  had  never  seen 
either  of  the  documents  set  out  above.  Left  Norfolk  after 
his  marriage  with  Fannie  Kemp  and  mov^d  to  Atlanta, 
then  to  Philadelphia,  Suffolk,  Va.,  and  then  to  Rocky 
Mount  and  Whitaker's,  X.  C. 

The  State  entered  a  7iol.  pros,  as  to  Fannie  Kemp  and 
introduced  her  as  a  witness.  She  testified  that  she  and 
defendant  were  married  in  Washington  City  about  six  years 
ago  and  she  had  been  living  with  him  as  his  wife  ever 
since. 

The  jury  rendered  a  verdict  of  guilty,  and  from  the 
judgment  thereon  defendant  appealed,  assigning  error  in 
the  admission  of  the  testimony  objected  to. 

The  Attoimey  General,  for  the  State.    . 
No  counsel  contra. 

Avery,  J.:  The  statute  provides  that  "the  unwritten  or 
■common  law  of  another  State,  or  of  a  Territorv,  or  of  a 
foreign  country  may  be  proved  as^  a  fact  by  oral  evidence." 
The  Code,  §1338.  The  plain  intendment  of  the  law  is  that 
xiny  person  who  is  competent  to  testify  as  to  other  facts  of 
which  such  person  professes  to  have  knowledge  shall  be 
permitted  to  state  the  pertinent  i)rovisions  of  the  unwritten 
laws  of  a  foreign  country,  after  having  stated  that  he  has 
had  opportunity  to  learn  what  they  are.  The  Legislature 
intended,  evidently,  that  all  persons  who  might  profess  to 
have  an  acquaintance  with  such  laws  should  be  permitted 
to  testify  what  were  their  requirements  as  to  the  celebration 
of  marriages  or  entering  into  any  other  contracts.  It  is 
only  where  by  reason  of  i)eculiar  skill  and  experience  cer- 
51 


802  IN  THE  SUPREME  COURT,  [114 


State  v,  Behrmax. 


tain  persons  are  enabled  to  draw  inferences  from  facts,  which 
the  ordinary  untrained  mind  cannot  deduce,  that  the  ser- 
vices of  experts  become  desirable  if  not  essential  for  the 
enlightenment  of  courts  and  juries.  Rogers  on  Expert 
Tes-timony,  p.  18,  section  10.  When  the  question  is  one 
addressed  to  the  common  sense  and  involves  onlv  the  com- 
mon  experience  and  sound  judgment  of  mankind  for  its 
solution,  the  opinions  of  experts  are  not  admissible.  Rogers, 
Bupra^  p.  14.  Whatever  conflicts  may  have  arisen  between 
the  Courts  of  the  various  States  in  determining  whether  a 
witness  should  show  some  special  training  or  opportunity 
to  become  instructed  in  such  laws  (Rogers,  supra,  section 
97)  we  'are  relieved  from  doubt  and  difficulty  by  the  plain 
expression  by  the  Legislature  of  the  purpose  to  allow  all 
who  claim  to  know  the  provisions  of  foreign  laws  the  privi- 
lege of  explaining  them  to  courts  and  juries.  It  was 
intended  that  juries  should  judge  of  the  skill  and  intelli- 
gence of  witnesses  testifying  upon  this  subject  as  they  da 
when  non-expert  witnesses  are  allowed  to  give  their  opin- 
ions as  to  questions  of  sanity.  Our  statute,  however,  is 
but  affirmative  of  the  principle  which  has  been  laid  dowu 
as  the  law  at  an  early  day  by  some  of  the  Courts  of  this 
country.  Rogers,  supra,  section  96 ;  Ins.  Co.  v.  Rosenagle^ 
11  Penn.,  514;  Pickard  v.  Bailey,  6  Foster,  171. 

We  find  no  difficulty  in  arriving  at  the  conclusion  that 
the  prosecuting  witness  was  competent  to  prove  that  she 
was  married  according  to  the  laws  of  Russia,  with  which 
she  said  she  was  acquainted.  It  is  equally  clear  that  the 
writing,  which  she  testified  was  signed  by  tlie  defendant 
and  herself  at  the  time  of  her  marriage  with  him,  is  admis- 
sible, not  simply  as  corroborative  but  as  substantive  testi- 
mony, since,  if  genuine,  it  is  a  declaration  of  the  defendant 
tending  to  establish  the  fact  that  the  marriage  was  then 
celebrated.     1  Russell  on  Crimes,  216 ;  Hill  v.  HilVs  Admr.. 
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82  Pa.  St.  Reports,  513.  This  paper  is  like  the  English 
register  of  marriage,  not  a  clergyman^s  certificate,  but  a 
paper  signed  by  the  parties.  *'  Proof  of  the  register  there'* 
(says  Campbell,  J.,  in  Peojyle  v.  Lambert,  5  Mich.,  349 — 72 
Am.  Dec,  1)  "  is  proof  of  the  act  of  the  party  as  much  as 
proof  of  his  signature  to  a  deed  would  l>e." 

After  the  witness  testified  that  the  words  on  the  back  of 
a  picture  of  the  defendant  were  in  his  handwriting  and 
that  the  writing  was  sent  to  her  together  with  the  picture, 
the  writing  was  competent  as  an  acknowledgment  by  him 
of  the  relation  subsisting  between  them,  just  as  was  the 
written  statement  signed  by  him  at  the  time  of  the  mar- 
riage.    21  Am.  and  Eng.  Enc,  121. 

A  much  graver  que.stion  was  raised,  however,  by  admit- 
ting, in  the  face  of  objection,  the  attestation  of  the  celebra- 
tion of  the  marriage  by  the  rabbi  of  the  city  of  Riga,  which 
w^as  certified  by  the  signature  and  seal  of  the  official  min- 
ister. We  cannot  satisfactorily  dispose  of  this  case  without 
determining  what  documentary  testimony  can  be  admitted 
on  the  trial  of  criminal  prosecutions  without  invading  the 
constitutional  right  of  a  defendant  to  confront  his  accusers. 

The  right  to  cross-examine  one's  accusers  was  never  held 
to  exclude  the  dying  declarations  of  one  who  by  the  act  of 
the  accused  was  no  longer  able  to  confront  him  on  the 
trial,  provided  the  declaration  was  made  in  the  certain 
expectation  of  death.  State  v.  Mills,  91  N.  C\,  581 ;  iState  v. 
Tilgkman,  11  Ired.,  513;  State  \.  Williams,  67  N.  C,  12; 
State  V.  Shelton,  2  Jones,  360;  Green  v.  State,  41  Am.  Rep., 
744.  Where  a  witness,  who  was  examined  on  a  prelimi- 
nary hearing  or  on  a  former  trial  of  the  same  indictment, 
has  since  died  or  become  insane,  or  is  too  ill  to  be  present, 
or  has  been  induced  by  the  prosecutor  or  defendant  to 
remove  from  the  State,  his  testimony  may  be  proved  on  a 
subsequent  trial,  when  it  appears  that  the  accused  was 
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jiresont  and  had  the  opportunity  to  cross-examine  the  wit- 
ness wlien  such  testimony  was  delivered.  State  v.  Kiiiff,  86 
N.  C\,  go:];  State  v.  Grady,  83  N.  C,  043;  State  v.  Valentine, 
7  Ired.,  225;  Stat^  v.  Taylor,  Phil.,  508.  Where  facts 
from  their  very  nature  can  only  bo  proved  by  a  record  or 
a  duly  authenticato<l  copy  of  a  record,  proof  of  them  does 
not  fall  within  the  constitutional  inhibition  since  the  genu- 
ineness of  the  original  was  determined  by  inspection  and 
of  the  copies  by  an  examination  of  the  certificates,  and  the 
right  to  confront  accusers  was  intended  to  be  secured  to  the 
accused,  not  under  all  circumstances,  but  only  where  it 
would  bring  with  it  the  benefit  of  testing  the  truth  of  testi- 
mony by  meeting  a  prosecuting  witness  face  to  face  and 
subjecting  him  to  cross-examination.  3  Am.  and  Eng.  Euc, 
735,  note;  Tucker  v.  People,  l*-^2  111.,  592;  Staie  v.  Mailock, 
70  Iowa,  221) ;  People  v.  Jones,  24  Mich.,  225  ;  U,  S.  v.  Ortega, 
4  Wash.,  531 ;  Ilatchins  v.  Khnmcl,  31  Mich.,  130. 

Before  the  passage  of  the  Act  of  1823  (The  (Me,  §1338) 
a  i)rinted  copy  of  the  acts  of  the  Legislature  of  another 
State  was  not  admissible  in  our  Courts  to  prove  its  statute 
law,  but  a  proi)erly  authenticated  copy  was  competent  both 
in  civil  and  criminal  actions.  State  v.  Tivitty,  2  Ilawk., 
441  ;  State  v.  Patteraon,  2  Ired.,  346.  Upon  the  principle 
that  we  have  stated  it  has  bePn  held  by  this  Court  that  a 
deed  duly  proved  and  registered  is  competent  evidence  to 
show  the  transfer  of  land,  whenever  it  may  become  mate- 
rial to  do  so  either  in  the  trial  of  civil  or  criminal  actions. 
State  v.  Shq)herd,  8  Ired.,  195. 

It  is  conceded  that  if  the  paper  offered  had  been  a  i)roj>- 
erly  authenticated  copy  of  a  record  of  marriage  required 
to  be  kept  in  a  sister  State,  it  would  have  been  competent 
in  a  criminal  prosecution.  But  it  is  needless  to  pass  upon 
the  (juestion  whether  authenticated  copies  of  marriage 
records  of  foreign  countries  would  be  competent  evidence 
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in  any  criminal  case,  since  the  paper  admitted  purports  to 
be  the  original  certificate  of  the  rabbi,  verified  by  the 
signature  and  seal  of  the  official  minister,  and  unless  this 
Court  is  bound  to  know  the  signature  and  seal  of  that  offi- 
cial, and  that  he  is  the  custodian  of  marriage  records,  the 
paper  must  be  considered,  not  as  a  record,  but  merely  as 
an  original  certificate  offered  in  connection  with  the  testi- 
mony of  the  Avitness  that  she  was  married  to  the  defendant 
at  the  date  mentioned  in  the  paper — the  appended  writing 
being  but  the  extra  official  statement  of  a  i)rivate  person. 
1  Greenleaf  Ev.,  sections  493  and  498.  At  an  early  i)eriod 
of  our  national  history  it  was  held  that  the  record  of  a 
foreign  Court  could  not  be  authenticated  by  the  signature 
of  even  an  American  Consul  resident  in  such  country 
(Church  V.  Habbnrtj  2  Cr.,  165  [187]),  and  subsequently  a 
statute  was  passed  whicli  empowered  and  made  it  tlie  duty 
of  a  Consul  of  this  (lovernment  to  keep  a  record  of  mar- 
riages celebrated  in  his  presence  and  send  copies  to  a  speci- 
fied office  in  this  country.  Rev.  Stat,  of  U.  S.,  sec.  4082. 
If  the  paper  offered  is  not  competent  because  not  properly 
authenticated,  as  an  official  record,  it  was  not  admissible 
at  all  as  documentary  evidence  of  the  marriage,  because, 
as  was  said  in  People  v.  Lambert,  supra,  a  "certificate  merely 
signed  by  a  minister,  while  perhaps  it  may  avail  in  civil 
proceedings  if  properly  supported,  cannot  avail  in  criminal 
cases  where  the  defendant  is  entitled  to  confront  his  wit- 
nesses.    Gainers  v.  Itelfj  12  How.,  472. 

The  defendant  was  accused  of  an  infamous  crime,  and  in 
such  cases  it  was  said  by  Pearson,  V.  J.,  in  iStatc  v.  ThoinaSy 
64  N.  C,  76,  that  the  word  *'  confront  "  was  intended  not 
simply  to  secure  to  the  defendant  *'  the  privilege  of  exam- 
ining witnesses  in  his  behalf,"  but  was  "  in  affirmance  of 
the  rule  of  common  law  that  in  trials  hv  jury  the  witness 
must   be  present   before  the  jury  and   accused,  so  tlrat  he 
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may  be  confronted — that  is,  put  face  to  face/'  In  that  case 
the  State  offered  certain  entries  made  by  a  station  agent  in 
the  books  of  a  railroad  company,  when  said  agent  was  in 
the  State  of  Virginia,  to  show  that  the  cotton,  in  reference 
to  which  it  was  charged  that  a  perjury  had  been  committed, 
had  been  received  by  the  defendant.  The  books  were  kept 
by  the  company  as  evidence  of  the  conduct  of  its  business 
and  w^ere  identified,  but  the  statements  recorded  in  them 
were,  when  offered  on  behalf  of  the  prosecution,  but  the 
written  declarations  of  the  agent.  His  testimonv  was  the 
highest  evidence  of  the  transaction,  but  could  be  heard 
without  the  consent  of  the  accused  only  when  delivered 
viva  voce  in  his  presence. 

But,  w^hile  the  paper  w'as  not  admissible  as  a  record  or  an 
independent  declaration  of  the  rabbi,  we  think  it  was  made 
pertinent  and  competent  evidence,  even  in  a  criminal  prose- 
cution, by  the  testimony  of  the  witness  that  it  was  given 
to  her  at  the  very  time  of  the  marriage.  While  the  certifi- 
cate thus  given  may  tend,  w^hen  admitted,  to  support  the 
testimony  of  the  witness  to  the  fact  of  marriage,  it  is  com- 
petent only  as  a  part  of  the  res  gestvc^  being  a  dechiration  * 
made  in  the  presence  of  the  defendant  and  accompanying 
the  act  of  solemnizing  the  rite,  if  it  did  not  constitute  a 
part  of  the  ceremony.  1  Bish.  on  Mar.  and  Div.,  sec.  1006. 
It  is  true  that  the  criminal  act  charged  w  as  the  second  mar- 
riage, but  evidence  of  w^ords  or  acts  accompanying  and 
reflecting  light  on  any  transaction  whicli  becomes  material 
in  the  progress  of  a  trial  is  admissible  as  res  gestw.  1  Ros- 
coe,  star  p.  26;  Best  on  Ev.,  6()3.  It  would  have  been 
competent  for  the  witness  to  repeat  all  that  was  said 
by  the  rabbi  in  celebrating  the  rite.  It  was  equally  admis- 
sible to  show  his  declaration,  oral  or  written,  in  the  pres- 
ence of  both,  that  thev  w'ere  lawfully  married,  as  an  imrae- 
diate  result  of  what  was  done.  21  Am.  and  Eng.  Enc,  99 
and  102,  note  1. 
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The  paper  was  admitted  on  the  trial  as  corroborative,  not 
as'substantive  evidence.  There  is  no  principle  upon  which 
such  testimony  amenable  to  the  constitutional  objection 
which  we  have  discussed,  if  offered  as  substantive  evidence, 
can  be  permitted  to  go  to  the  jury  in  corroboration  of  a 
direct  witness  to  the  main  point  to  which  it  relates.  A  dec- 
laration excluded  bv  the  Constitution,  as  in  violation  of 
individual  right,  will  not  be  allowed  to  accomplish  indi- 
rectly what  it  is  not  permitted  to  do  directly — lead  a  jury 
to  believe  that  a  marriage  was  celebrated  when  the  guilt  of 
the  accused  hinges  upon  the  question  of  its  solemnization. 

We  have  been  led  into  this  discussion  because  it  is 
important  to  understand  clearly  how  this  declaration  is 
admissible  under  the  peculiar  circumstances,  while  it  would 
ordinarily  be  excluded  on  the  trial  of  criminal  prosecutions 
as  hearsav,  or  for  the  reason  that  it  falls  within  the  consti- 
tutional  inhibition  imposed  for  the  protection  of  i)ersons 
accused  of  crime. 

The  defendant  has  no  just  ground  for  complaint  if  the 
jury  were  allowed  to  consider  a  paper  which  was  admissi- 
ble as  a  part  of  the  transaction  only  for  the  purpose  of  cor- 
roborating the  witness  as  to  the  fact  of  the  marriage. 

Judgment  Affirmed. 

Clark,  J.,  concurring:  There  was  objection  to  Album 
testifying,  but  no  exception  was  taken  nor  is  any  ground 
assigned  for  the  objection.  If  the  objection  was  that  he 
was  not  sufficiently  qualified  as  an  expert,  the  finding  of 
the  Judge  below  is  conclusive.  State  v.  DaviSy  6i]  X.  C,  oTS  ; 
Smith  V.  Kroj},  90  N.  C,  302;  State  v.  Jlinson,  103  N.  C, 
374;  State  w  Brady,  107  N.  C,  822.  lie  is  presumed  to 
have  so  found  if  the  witness  was  admitted  as  an  expert. 
If  the  objection  was  that  the  witness  was  not  an  expert, 
that  ground  is  not  assigned  and  the  Court  is  not  to  i)resume 
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that  there  was  error.  lu  truth,  however,  llie  Code,  §1*338, 
providing  that  the  common  law  of  another  State  or  country 
may  be  proved  as  a  fad  by  oral  evidence,  would  seem  to 
indicate  that  expert  evidence  would  not  be  requisite.  If  so, 
when  the  witness  testified  that  he  knew  the  law  as  to  mar- 
riage among  the  Jews  in  Russia  he  was  competent  to  tes- 
tify what  it  was,  leaving  his  credibility  to  be  tested  by  a 
cross-examination  as  to  his  means  of  information,  whether 
he  had  lived  in  Russia,  etc.  It  does  not  appear  that  he  had 
not  lived  there,  and  his  testimony  would  indicate  that  lie 
had.  But  if  he  had  not,  it  would  have  remained  for  the 
jury  to  say  what  credit  should  be  given  to  his  evidence. 
He  may  have  acquired  such  knowledge  by  reading  or  other- 
wise, just  as  the  same  witness  was  admitted  as  a  competent 
interpreter  of  (lerman  and  Chaldaic  without  showing  that 
he  had  lived  either  in  Germanv  or  Chaldea. 

Shepherd,  C.  J.,  dissenting:  I  cannot  assent  to  the 
broad  proposition  that  any  person  who  simply  professes  to 
have  knowledge  of  the  unwritten  laws  of  a  foreign  country, 
and  who  merely  states  that  he  has  had  an  opportunity  of 
learning  them,  is  a  competent  witness  in  respect  to  their 
requirements  as  to  the  celebration  of  marriages  or  the 
entering  into  other  contracts.  Our  statute,  providing  that 
such  laws  ''may  be  proved  as  a  fact  by  oral  evidence''  is 
but  in  affirmance  of  a  general  principle  laid  down  in  the 
works  on  evidence  (1  Greenleaf  Ev.,  480;  1  Wharton  Ev., 
303),  and  very  clearly  does  not  change  in  the  slightest 
degree  the  existing  rules  as  to  the  competency  of  witnesses 
by  whicli  suchlaws  are  to  be  established.  This  is  plainly 
manifest  by  the  declaration  of  this  Court  in  Moore  v.  G?n/«, 
•")  Ired.,  187  (a  case  decided  long  after  the  statute  was  en- 
acted), that  "the  existence  of  such  a  law  could  be  proved 
only  by  the  opinions  of  persons  learned  in  that  law."     It 
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'  would,  it  seems  to  me,  be  a  novel  thing  in  our  jurisprudence 
to  allow  a  plaintiff  suing  in  the  Courts  of  North  Carolina 
upon  a  contract  made  in  another  State  or  country  to  testify 
not  onlv  to  the  terms  of  the  contract,  but  also  to  lex 
loci  contractus,  upon  his  bare  statement  that  he  is  familiar 
w^ith  such  law-.  In  the  decisions  of  this  Court  it  will  be 
seen  that  only  professional  witnesses  have  been  examined, 
but  the  rule  in  this  respect  has  been  relaxed  to  some  extent 
in  other  jurisdictions  and  it  has  been  laid  down,  as  stated 
in  Insurance  Co.  v.  Rosenagky  77  Pa.,  514  (cited  in  the  opin- 
ion  of  the  Court),  that  **the  law  of  a  foreign  country  on  a 
given  subject  may  be  prov^ed  by  any  person  who,  though 
not  a  lawyer  or  not  having  filled  a  public  office,  is  or  has 
been  in  a  position  to  render  it  probable  that  he  would 
make  himself  acquainted  with  it/'  This  view  seems  to 
have  been  adopted  by  many  of  the  Courts,  but  it  is  surely 
no  authority  in  support  of  the  rule  as  stated  in  the  opinion 
in  this  case.  In  the  case  above  mentioned  there  was  much 
more  than  the  statement  of  the  witness  that  he  was  familiar 
with  the  laws  of  a  foreign  country.  He  was  a  resident  of 
that  country,  and  he  testified  that  he  was  the  Catholic  dean 
and  parson  at  Odenheim,  and  that  as  such  he  was  the 
proper  custodian  of  the  records  of  births,  baptisms,  mar- 
riages and  deaths  of  the  parish.  He  w^as  permitted  to  tes- 
tify that  the  records  had  been  kept  according  to  the  laws 
of  the  country.  The  Court  said :  "  It  was  his  duty  to 
know,  and  he  testified  that  he  did  know,  the  law  relating 
to  the  records  in  his  charge.  His  knowledge  w*as  just  that 
which  the  responsible  head  of  a  public  office  would  be 
assumed  to  have  of  the  law  which  had  controlled  the  past 
operations  of  his  department.''  Equally  inapplicable,  I 
think,  is  the  point  of  decision  in  Pickard  v.  Bailey,  6  Foster, 
171,  the  other  case  cited  in  the  opinion.  In  that  case  the 
witness  had  acted  as  a  magistrate  in  Canada  and  had  also 
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been  extensively  engaged  in  mercantile  business  there,  and 
in  such  employment  had  become  acquainted  with  the  law 
in  relation  to  notarial  instruments.  He  was  held  compe- 
tent to  testify  that  it  was  the  sworn  dutv  of  everv  notarv 
not  to  suffer  any  original  paper  executed  before  him  to  be 
taken  out  of  his  custody,  and  that  notarial  instruments  are 
received  in  all  the  Courts  in  Canada  without  further  proof 
of  the  execution  of  the  original.  These  cases  are  similar 
in  principle  to  those  cited  in  Rogere  on  Expert  Testimony. 
That  autlior  states  that  **  in  order  to  prove  the  law  of  a 
foreign  country  it  is  necessary  that  the  witnesses  produced 
to  testify  in  respect  to  it  should  be  more  than  ordinarily 
capable  of  speaking  upon  the  subject''  (sec.  96),  and  the 
cases  cited  by  him  also  establish  the  proposition  that  the 
knowledge  must  be  acquired  in  the  foreign  country,  Sec. 
100;  see  also,  1  Bishop  Marriage  and  Divorce,  1123. 

Applying  these  p)rinciples  to  the  present  ease,  I  am  very 
certain  that  the  testimonv  of  the  witness  Album  should 
not  have  been  received.  All  that  the  witness  stated  as  to 
his  competency  was  **that  ho  was  familiar  with  the  law  of 
marriages  among  the  Jews  in  Russia."  He  does  not  state 
liow  he  acquired  such  knowledge  nor  does  it  appear  that 
he  was  ever  in  Russia  in  his  life.  For  aught  that  appears 
in  the  record  he  may  have  been  born  and  raised  in  the 
county  of  Edgecombe,  and  it  is  not  pretended  that  he  wit- 
nessed the  marriage.  His  testimony,  therefore,  is  opinion 
evidence  onlv,  and  I  am  unable  to  see  whv  anv  other  resi- 
dent  of  said  county  is  not  as  competent  to  testify  to  the  law 
of  Russia,  provided  he  simply  states  that  he  is  familiar 
with  its  laws. 

Had  this  witness  testified  to  the  fad  of  the  marriage  and 
that  it  was  solemnized  in  the  manner  usual  and  customarv 
in  Russia  by  a  person  duly  authorized  to  celebrate  the  rites 
of  matrimony,  and  the  parties  afterwards  lived  together  as 
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man  and  wife,  his  testimony  would  have  been  competent, 
and  it  would  have  been  unnecessary  to  offer  any  further 
evidence  of  the  law  in  order  to  establish  the  marriage.  1 
Bishop,  sfiipra,  1122.  "And  there  is  almost  authority," 
remarks  Mr.  Bishop,  supra,  1124,  "for  saying  that  any 
inhabitant  of  a  foreign  country  may  be  a  witness  to  its 
marriage  laws,  because,  as  judicially  observed  {Wottrich  v. 
Freeman,  71  N.  Y.,  601),  all  residents  of  a  country  of  mar- 
riageable age  and  ordinary  understanding  are  familiar  with 
the  usual  and  customarv  forms  of  marriaere."  The  contrarv 
was  held  in  England,  but  the  rule  would  seem  to  be  in  the 
line  of  public  convenience  and  policy.  However  this  may 
be  it  is  not  applicable  to  this  case,  as  we  have  seen  that  not- 
withstanding the  defendant's  objection  the  witness  was  not 
qualified  in  any  way  to  testify  as  to  the  laws  of  Russia  nor 
was  it  shown  that  he  was  a  Russian  or  that  he  was  ever  in 
that  countrv. 

Without  discussing  the  subject  further  I  conclude  that 
under  the  most  liberal  rules  to  be  found  in  the  text-books 
or  decided  cases  the  witness  Album  was  incompetent  and 
that  his  testimony  should  have  been  excluded.  T  am  also 
of  the  opinion  that  the  general  proposition  that  not  only 
the  law  of  marriage  but  all  other  unwritten  laws  can  be 
proved  in  such  a  loose  and  unsatisfactory  manner  is  dan- 
gerous in  its  consequences  and  contrary  to  our  own  decisions 
as  well  as  the  consensus  of  judicial  authority. 

It  is  proper  to  say  that  the  witness  "testified  under  ob- 
jection" and  defendant  moved  for  a  new  trial  upon  the 
ground  of  error  in  admitting  improper  testimony.  The 
Attorney  (General  made  no  point  as  to  the  formality  of  the 
exception,  and  the  admissibility  of  the  testimony  was  fully 
argued  b}'  him. 


812  IN  THE  SUPREME  COURT.  [114 


State  v.  Baker. 


STATE  V.  A.  J.  BAKER. 

(appeal  by  prosecutor  young). 

» 

Prosecution  of  Oriminal  Action — Public  Interest — Costs  of 
Prosecution  of  Criminal  Action,  when  prosecutor  taxed 
tuifJi. 

1.  A  finding  by  the  trial  Judge  that  a  prosecution  of  a  criminal  artion 

**  was  not  for  the  public  interest'*  is  equivalent  to  a  finding  tliat 
it  **  was  not  required  by  the  public  interest. *' 

2.  In  such  case  the  person  marked  as  prosecutor  on  a  bill  before  it  was 

acted  on  by  the  grand  jury  was  properly  adjudged  liable  for  the 
costs. 

The  defendant  was  indicted  for  disposing  of  mortgaged 
property,  and,  upon  his  trial  before  Ilbke,  J.,  and  a  jury,  at 
Fall  Term,  1893,  of  Wilson  Superior  Court,  was  acquitted. 

The  Court  found  that  the  prosecution  was  not  for  the 
public  interest,  and  adjudged  that  the  prosecutor,  C.  A. 
Young,  of  the  firm  of  C.  A.  Young  &  Bro.,  who  was  marked 
on  the  bill  as  prosecutor,  should  pay  the  costs,  whereupon 
he  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  contra. 

Per  Curiam  :  It  was  found  by  his  Honor  that  the  prose- 
cution in  this  action  **was  not  for  the  public  intei^est," 
w^iich  was  e(|uivalent  to  a  finding  that  it  "was  not  required 
by  the  public  interest."  That  is  conclusive.  State  v.  Rob- 
erts, 106  X.  C,  6()2.  The  appellant,  C.  A.  Young,  was 
marked  as  prosecutor  on  the  bill  before  it  was  acted  on  by 
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the  grand  jury,  and  it  was  proper  under  those  circumstances 
that  he  should  be  adjudged  to  be  Hable  for  costs  to  the 
exoneration  of  the  county.  The  Code,  §737 ;  State  v.  Ham- 
ilton, 106  N.  C,  660.        '  Affirmed. 


STATE  V.  WILLIAM  STATON. 

Indictment  for  Arson — Criminal  Law — Evidence — Witness — 
Refreshing  Memory  from  Memmandum^— Evidence  of  Char- 
acterr. 

1.  Where  a  witness  is  impeached,  either  by  contradictory  testimony,  on 

cross-examination,  or  by  attack  upon  his  character,  his  declara- 
tions to  a  third  person,  made  soon  after  the  transaction,  may  be 
stated  by  himself  and  afterwards  shown  by  such  third  i)erson  in 
way  of  con-oboration. 

2.  A  witness  may  be  comjielled,  at  the  instance  of  a  party  who  is  exam- 

ining him,  to  inspect  a  writing  which  is  present  in  court  and  in 
his  own  handwriting,  or  \{  it  otherwise  appear  that  by  referring 
to  it  he  can  refresh  his  memory  concerning  the  transaction  to 
which  it  relates. 

^.  Where  a  writing  relates  to  collateral  matters  and  a  defendant  on  trial 
could  derive  no  benefit  from  compelling  a  witness  for  the  prosecu- 
tion to  inspect  it,  the  refusal  of  the  Court  to  compel  witness  to 
refresh  his  indistinct  recollection  of  the  matter  is  a  harmless  error 
and  not  reversible. 

4.  Where,  in  a  trial  of  defendant  forai*son,  the  prosecuting  witness  testi- 
fied that  the  defendant  told  him  that  he  sold  the  cotton  taken 
from  the  barn  to  W.,  who  was  neither  a  party  nor  witness,  it  was 
not  error  to  refuse  to  allow  the  defendant  to  prove  that  W.  was  a 
man  of  good  character. 

Indictment  for  burning  a  barn,  tried  at  January  Term, 
1894,  of  Pitt  Superior  Court,  before  Bynum,  J. 
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There  was  a  judgment  against  the  defendant,  imprisoning 
him  in  the  Penitentiary  for  five  years,  from  which  he 
apjjealed. 

The  facts  are  sufficiently  adverted  to  in  the  opinion. 

The  Attoimey  General^  for  the  State. 
No  counsel  contra. 

Avery,  J. :  It  is  needless  to  cite  authority  to  sustain  the 
familiar  rule  of  evidence,  that  where  a  witness  is  impeached 
either  by  contradictory  testimony,  cross-examination  or  au 
attack  upon  his  character,  his  declarations  made  soon  after 
the  transactions  to  a  third  person  may  be  stated  by  himself 
and  afterwards  shown  by  such  third  person  in  order  to  cor- 
roborate him.  State  v.  Whitfield,  92  N.  C,  831 ;  State  v. 
Rowe,  98  N.  C,  629. 

A  witness  may  be  compelled,  at  the  instance  of  a  party 
who  is  examining  him  or  cross-examining  him,  to  inspect 
a  writing,  which  is  present  in  the  court,  if  the  writing  is 
in  his  handwriting,  or  it  appear  otherwise  that  there  is 
reason  to  believe  that  by  reading  it  his  memory  may  be 
refreshed  so  as  to  enable  him  to  recollect  clearlv  the  tran>5- 
action  as  to  which  he  is  testifying.  1  Greenleaf  on  Ev., 
section  436.  If  he  recollects,  after  such  inspection,  to  have 
seen  the  writing  before,  he  may  even  be  allowed  to  testify 
that  at  the  time  he  last  saw  it  or  when  he  wrote  it  himself, 
he  knew  the  contents  to  be  correct,  though  he  now  has  no 
independent  recollection  of  the  facts.  1  Greenleaf,  section 
437.  It  was  therefore  error  to  refuse  to  allow  the  memorv 
of  the  witness  Thigpen  to  be  tested  by  causing  him  to  ; 

look  at  his  own  memorandum  of  the  testimony  heard  on 
the  preliminary  trial,  in  order  that  after  such  examination 
it  might  appear  whether  he  would  either  have  an  iudepend- 
Qnt  recollection  of  the  facts  or  would  be  able  to  state  that 
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the  memorandum  was  made  correctly.  If  the  paper  had 
been  offered  as  testimony  to  contradict  the  witness  for  the 
prosecution  we  would  have  been  confronted  with  the  grave 
question  whether  a  deposition,  or  memorandum  of  evi- 
dence, offered  either  for  the  State  or  the  defendant,  is 
admissible  unless  it  appear  to  have  been  written  at  the 
time  of  the  examination  and  in  the  presence  of  the  accused 
and  to  have  been  signed  by  the  witness.  State  v.  Valentine, 
7  Ired.,  227 ;  State  v.  Grady,  83  N.  C,  645 ;  State  v.  Bridgers, 
87  N.  C,  562;  State  v.  Thomas,  64  N.  C,  74;  The  Code, 
§§1144  and  1150.  Conceding,  however,  that  it  is  simply 
the  declaration  of  the  Justice  made  on  the  next  dav,  when 
he  was  nearer  to  the  transaction  and  his  memory  was  pos- 
sibly more  distinct,  it  was  the  right  of  the  defendant  to 
demand  that  he  inspect  it  in  order  to  refresh,  if  possible, 
his  indistinct  recollection.     1  Greenleaf,  section  437. 

But  if  the  witness  had  read  the  memorandum  and  had 
thereupon  stated  that  he  was  enabled  thereby  to  recall  more 
distinctly  the  testimony  of  the  detective,  Rowe,  and  had 
modified  his  own  evidence,  after  so  refreshing  his  memory 
so  as  to  bring  it  in  perfect  accord  with  the  memorandum — 
the  Attornev  General  insists  that  no  material  conflict  would 
even  then  have  been  shown  between  the  testimonv  of  Rowe 
on  the  trial  and  on  the  previous  hearing — certainly  no  dis- 
crepancy that  was  not  made  equally  to  appear  by  the  evi- 
dence of  the  magistrate  as  admitted.  If  the  defendant 
could  have  derived  no  benefit  from  compelling  the  witness 
to  inspect  the  paper  the  error  was  of  course  harmless. 

The  witness  Rowe  testified  on  the  trial  that  he  did  not 
give  the  name  of  the  store  at  Penny  Hill  which  defendant 
proposed  he  should  break  into,  but  that  he  thought  it  was 
Chase's  store.  The  memorandum  of  Thigpen  represents 
him  as  testifying  that  the  defendant  said  to  him:  "Now 
pretty  soon  everybody  will  go  out  of  Hicks'  store  and  there. 
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will  be  nobody  there  but  a  little  boy  about  thirteen  or 
fourteen  years  old,  and  there  is  about  $62  in  the  drawer, 
and  we  can  go  in  and  vou  can  take  hold  of  the  bov  and 
put  your  hand  over  his  mouth  and  keep  him  from  halloo- 
ing. I  know  where  the  money  drawer  is  and  will  go  and 
break  the  drawer  open/'  etc.  The  witness  Rowe  testified 
also  that  defendant  said  there  was  about  $70  in  the  drawer, 
whereas  both  the  testimony  of  Thigpen  and  the  memoran- 
dum represent  him  as  testifying  at  the  previous  hearing 
that  the  sum  was  $62  or  $63.  The  exception  had  its  origin 
in  the  failure  of  Thigpen  to  recollect  whether  on  the  former 
trial  Rowe  said  he  had  a  conversation  with  the  defendant 
before  or  after  he  left  his  valise  at  StancilPs  store  and  from 
a  proposition  that  upon  this  point  he  should  refresh  his 
memory.  The  testimony  of  Rowe  as  to  the  declarations  of 
the  defendant  in  reference  to  breaking  into  any  store  was  not 
necessarily  material  to  the  inquiry  whether  he  burned  the 
house,  as  charged  in  the  indictment.  If  ol^ected  to  the 
testimony  would  only  have  become  material  as  explanatory 
of  the  ruse  used  by  the  witness  to  win  in  so  short  a  time 
the  full  confidence  of  the  defendant.  Without  recurring 
to  his  notes,  Thigpen  testified  that  on  the  examination  the 
witness  Rowe  had  stated  that  the  defendant  told  him  thei-e 
was  $62  or  $63  in  the  drawer,  thus  contradicting  Rowe. 
It  does  not  appear  in  any  way,  however,  why  it  was  at  all 
important  to  the  pro})er  conduct  of  the  defence  to  inform 
the  jury  at  what  time  the  valise  was  deposited  at  StancilKs. 
If  all  these  facts  were  collateral — had  no  bearing  upon  the 
issue  of  the  guilt  or  innocence  of  the  defendant — it  is 
familiar  learning  that  no  evidence  could  have  been  ofl^ered 
to  contradict  a  witness  in  relation  to  collateral  matters  even 
when  i)ut  upon  his  guard  on  his  examination  in  chief 
unless  where  the  evidence  tended  to  show  temi>er,  dispo- 
sition or  conduct  of  the  witness  toward  the  cause  or  the 
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parties.  State  v.  Pattersoriy  2  Ired.,  246.  If  the  memoran- 
dum shows  no  couflict  in  the  material  portions  of  the  testi- 
mony of  the  prosecuting  witness  as  delivered  on  the  two 
occasions,  it  is  not  competent  to  contradict  him  by  other 
testimony  at  all  without  putting  him  on  his  guard,  nor 
after  taking  that  precaution  unless  the  contradictory  testi- 
mony tends  to  show  bias.  It  was  incnmbent  on  the  defend- 
ant,  it  seems  to  us,  too,  to  have  pointed  out  the  particular 
fact  as  to  which  he  proposed  to  refresh  the  memory  of  the 
magistrate  and  to  have  made  it  appear  to  the  Court  how  he 
might  have  contradicted  the  witness  for  the  State  as  to 
material  statements  made  bv  him.  The  memorandum,  if 
it  had  been  admitted  as  substantive  evidence,  would  not 
have  shown  any  contradictory  statement  of  the  prosecuting 
witness  as  to  the  confession  of  the  defendant  that  he  burned 
the  building,  and  the  declarations  of  the  defendant  as  to 
other  matters  were  collateral  and  immaterial.  If  it  had 
been  material  to  show  that  the  witness  stated  on  one  occa- 
sion that  he  deposited  his  valise  behind  StancilTs  store,  and 
on  another  that  he  placed  it,  at  a  certain  stage  in  the 
consultation  with  Staton,  behind  that  store,  the  admission 
of  the  memorandum  would  have  failed  to  accomplish  that 
object  since  it  does  not  appear  from  the  Justice's  notes  where 
he  first  left  his  valise,  whether  in  or  behind  Stancill's  store. 
In  fact,  the  Court  was  asked  to  allow  the  witness  to  refresh 
his  memory  upon  this  particular  portion  of  the  testimony 
only,  and  the  error  in  refusing  to  do  so  would  seem  to  be 
harmless  if  the  memorandum  would  have  shown  no  con- 
tradiction as  to  the  place  of  depositing  the  valise. 
■  The  prosecuting  witness  having  testified  that  the  de- 
fendant told  him  that  he  sold  the  propert)'  (cotton)  taken 
out  of  the  barn  that  he  had  burned  to  one  Warren,  the 
Justice,  Thigpen,  on  his  cross-examination  was  asked  if  he 
knew  Warren  and  upon  his  answering  in  the  aflSrmative 
52 
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the  defendant  proposed  to  prove  by  him  that  Warren  was 
a  man  of  good  character.  Warren  had  not  been  intro- 
duced and,  so  far  as  the  record  shows,  was  not  examinetl 
as  a  witness.  Unless  a  defendant  in  the  trial  of  a  criminal 
prosecution  puts  his  character  in  issue  either  by  becoming 
a  witness  or  offering  testimonj^  to  show  that  it  is  good,  it  is 
not  competent  for  the  State  to  impeach  it,  and  while  the 
character  of  a  witness  may  be  shown  for  the  purpose  of 
sustaining  or  impairing  the  force  of  his  testimony,  it  does 
not  tend  to  enlighten  the  jury  upon  the  question  of  guilt 
or  innocence  to  know  whether  a  person,  who  is  neither 
party  nor  witness,  but  is  onlj''  mentioned  in  the  confession 
of  one  accused  of  crime  as  the  receiver  of  stolen  goods,  is  | 

of  good  or  bad  reputation.  State  v.  Davis,  92  X.  C,  764; 
State  V.  Thomas,  98  N.  C,  599;  1  Green  leaf  E  v.,  section  52; 
1  Roscoe,  star  pp.  102  and  103.  J 

We  conclude,  therefore,  that  there  was  no  error  which  | 

entitles  the  defendant  to  a  new  trial. 

Judgment  Affirmed. 


! 


STATE  V.  RUFUS  WHITAKER  et  al. 

Writ  of  Prohibition,  nature  and  purposes  of — Violation  of 
Town  -Ordinance — IVial  by  Jury — Appeal — Practice. 

I 

1.  The  writ  of  prohibition  which  existed  at  common  law  and  is  author-  [ 

ized  by  Art.  IV,  sec.  8  of  the  Constitution,  can  only  be  issued 
from  the  Supreme  Court. 

2.  The  writ  of  prohibition  does  not  lie  for  jrrievances  which  may  be 

redressed  in  the  ordinary  course  of  judicial  proceedings  by  appeal,  i 

rf'curdarl  or  cerliorari,  and  hence  will  not  issue  to  prevent  a  Mayor's 

Court  from  proceeding  to  try  a  warrant  for  an  alleged  violation  of  | 
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a  city  ordinance,  where  such- Court  ha»  jurisdiction  of  the  persons 
and  subject-matter  and  the  alleged  invalidity  of  the  ordinance  can 
be  determined  on  appeal. 

3.  The  guaranty  of  a  trial  by  jury  in  the  sixth  and  seventh  amendments 

to  the  Constitution  of  the  United  States  applies  only  to  the  Fed- 
eral Courts,  and  is  not  a  restriction  on  the  States,  which  may  pro- 
vide for  the  trial  of  criminal  and  civil  cases  in  their  own  Courts, 
with  or  without  jury,  as  authorized  by  the  State  Constitution. 

4.  Under  Art.  I,  sec.  13  of  the  Constitution  of  North  Carolina,  the  Leg- 

islature may  provide  for  the  trial  of  petty  misdemeanors  in  infe- 
rior Courts  without  a  jury,  provided  the  right  of  appeal  is  pre- 
served. 

5.  Where  a  petition  for  a  writ  of  prohibition  is  entertained  the  usual  prac- 

tice, unless  prior  notice  of  the  petition  has  been  given,  is  to  issue 
a  notice  to  the  lower  Court  to  show  cause  whv  the  writ  should  not 
issue  and  to  stay  proceedings  in  the  meantime. 

(Discussion  by  Associate  Justice  Clark  of  the  nature,  purposes  and 
effect  of  the  writ  of  prohibition  and  tha  practice  in  relation  thereto). 

The  defendants  applied  for  a  writ  of  prohibition  to  issue 
to  Thomas  Badger,  Mayor  of  the  city  of  Raleigh,  upon  the 
ground  that  the  city  ordinance  for  the  violation  of  which 
they  were  being  tried  was  invalid  and  because  a  trial  by 
jury  had  been  refused  them. 

Messrs.  T.  M.  Argo  and  /.  (!.  L.  Harris,  for  petitioners. 

Clark,  J.:  The  writ  of  prohibition  existed  at  common 
law  and  is  also  authorized  by  the  constitutional  provision 
(Art.  IV,  sec.  8)  which  gives  the  Supreme  Court  ''power  to 
issue  any  remedial  writs  necessary  to  give  it  a  general  super- 
vision and  control  over  the  proceedings  of  the  inferior 
Courts."  In  this  State  this  w^rit  can  issue  only  from  the 
Supreme  Court.     Perry  v.  Shepherd,  78  N.  C.,  83. 

The  writ  of  prohibition  is  the  converse  of  mandamus. 
It  prohibits  action,  while  mandamus  compels  action.  It 
differs  from  an  injunction,  which  enjoins  a  party  to  the 
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action  from  doing  the  forbidden  act,  while  prohibition  is  an 
extraordinary  judicial  writ  issuing  to  a  Court  from  another 
Court  having  supervision  and  control  of  its  proceedings,  to 
prevent  it  from  proceeding  further  in  a  matter  pending 
before  such  lower  Court.  It  is  an  original  remedial  writ 
and  is  the  remedy  afforded  by  the  common  law  against  the 
encroachment  of  jurisdiction  by  inferior  Courts  and  to  keep 
them  within  the  limits  prescribed  by  law.  19  Am.  and 
Eng.  Enc,  263,  204;  High  Extraordinary  Rem.,  sec.  762. 

It  is  settled  that  this  writ  does  not  lie  for  grievances 
which  may  be  redressed  in  the  ordinary  course  of  judicial 
proceedings  by  appeal  or  by  recordari  or  certiorari  in  lieu  of 
an  appeal.  Nor  is  it  a  w-rit  of  right,  granted  ex  debito  jus- 
titifr,  like  habeas  corpus,  but  it  is  to  be  granted  or  withheld 
according  to  the  circumstances  of  each  particular  case. 
Being  a  prerogative  writ,  it  is  to  be  used  like  all  such,  with 
great  caution  and  forbearance  to  prevent  usurpation,  and 
secure  regularity,  in  judicial  proceedings  where  none  of 
the  ordinary  remedies  provided  by  law  will  give  the  desired 
relief,  and  damage  and  wrong  will  ensue  pending  their  appli- 
cation.    High  on  Extraordinary  Remedies,  sees.  765,  770. 

In  the  present  case  the  Mayor's  Court  has  jurisdiction 
of  the  persons  of  the  defendants  and  of  the  subject-matter, 
which  is  the  alleged  violation  of  a  town  ordinance.  If  the 
ordinance  in  question  is  invalid  that  matter  can  be  deter- 
mined on  appeal  to  the  Superior  Court,  and  by  a  further 
appeal  (if  desired)  thence  to  this  Court.  This  has  been 
often  done.  There  is  no  palpable  usurpation  of  jurisdic- 
tion or  abuse  of  its  authority,  nor  likelihood  of  injury  to 
defendants,  which  calls  for  the  extraordinary  process  of  this 
Court  by  prohibition  to  stop  the  action  of  the  lower  Court. 
It  is  more  orderly  to  proceed  in  the  regular  way  to  have 
an  alleged  error  of  this  kind  corrected  on  appeal.  The 
writ  might  properly  issue  where  the  Court  below  has  no 
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jurisdiction  of  the  subject-matter,  as,  for  instance,  if  a  Jus- 
tice of  the  Peace  should  attempt  to  try  a  defendant  for 
larceny,  or  decree  foreclosure  of  a  moilgage;  but  even  in 
that  case  it  would  rest  in  the  discretion  of  the  Supreme 
Court  whether  the  matter  should  be  left  to  correction  by 
appeal  or  by  treating  such  judgment  as  a  nullity.  As  to 
the  denial  of  a  jury  trial  by  the  Mayor,  it  is  pointed  out 
by  Smith,  C.  J.,  in  State  v.  Poivell,  1)7  N.  C,  417,  that  under 
the  present  Constitution  (Art.  I,  section  13)  the  Legislature 
is  authorized  to  vest  the  trial  of  petty  misdemeanors  in 
inferior  Courts  without  a  jury  if  the  right  of  appeal  is  pre- 
served. It  was  otherwise  under  the  former  Constitution, 
under  which  State  v.  Moss,  47  N.  C,  60,  was  decided.  The 
guaranty  of  a  trial  by  jury  in  the  sixth  and  seventh  amend- 
ments to  the  Constitution  of  the  United  States  applies  only 
to  the  Federal  Courts,  and  is  not  a  restriction  on  the  States, 
which  may  provide  for  the  trial  of  criminal  and  civil  cases 
in  their  own  Courts,  with  or  without  iiirv.  as  authorized 
by  the  State  Constitutiftn.  CooleyCons.  Lim.  (6tli  ed.),  30; 
Walker  v.  Saavlnd,  92  U.  S.,  90;  Munn  v.  Illinois^  94  U. 
S.,  113. 

There  are  instances,  though  infrecjuent,  when  this  writ 
has  been  invoked.  It  has  been  granted  where,  after  a 
conviction  for  felony,  the  Court  has  at  a  subseciuent  term 
granted  a  new  trial  U{)<)n  the  merits,  without  any  legal 
authority  for  so  doing.  Qnimbo  Appo  v.  The  People,  20 
N.  Y.,  531.  It  is  also  the  appropriate  remedy  pending  an 
appeal  from  an  inferior  to  a  Superior  Court,  to  prevent  the 
former  from  exceeding  its  jurisdiction  by  attempting  to 
execute  the  judgment  appealed  from;  or  to  prevent  a 
Circuit  Court  exceeding  its  powers  by  issuing  an  unauthor- 
ized writ  of  error  and  suprrt<edcas  to  a  County  Court  and 
interfering  improi)erly  with  the  jurisdiction  of  the  latter. 
Supervisors  v.  dorrell,  20  ( i rat.,  484.    Also,  to  prevent  an  infe- 


822  IN  THE  SUPREME  COURT.  [114 


State  v.  Writakbr. 


rior  Court's  interfering  with  or  attempting  to  control  the  rec- 
ords and  seal  of  the  Superior  Court  by  injunction.  Thomas 
V.  Meade,  36  Mo.,  232.  It  lies  to  prevent  a  Probate  Court 
exercising  jurisdiction  over  the  estate  of  a  deceased  person 
when  it  cannot  lawfully  do  so.  United  States  \\  Shanks,  15 
Minn.,  369.  Or,  where  Justices  of  the  Peace  are  proceeding 
without  authority  of  law  to  abate  a  supposed  nuisance, 
prohibition  lies  to  stay  their  action.  Zylstra  v.  Charleston, 
1  Bay,  382.  These  are  cited  as  illustrations,  but  in  each 
case  it  is  in  the  discretion  of  the  Supreme  Court  whether 
the  writ  shall  be  granted. 

Prohibition  does  not  issue  to  restrain  ministerial  acts, 
but  only  to  restrain  judicial  action  where  the  latter  would 
be  a  usurpation  and  cannot  be  adequately  remedied  by  an 
appeal.  19  Am.  and  Eng.  Enc,  268,  269.  It  issues  to 
and  acts  upon  Courts  as  an  injunction  acts  upon  parties, 
and  like  an  injunction  it  does  not  lie  where  adequate  rem- 
edy can  be  liad  by  the  ordinary  process  of  the  Courts. 
When  entertained  the  usual  coursef  unless  prior  notice  of 
the  petition  lias  been  given,  is  to  issue  a  notice  to  the  lower 
Court  to  show  cause  whv  the  writ  should  not  issue  and  to 
order  a  stay  of  proceedings  in  the  meantime.  19  Am.  aud 
Eng.  Enc,  280,  281. 

In  the  present  case  if  the  defendants  are  convicted  upon 
an  invalid  ordinance  there  is  ample  remedy  by  appeal. 
The  Constitution  does  not  guarantee  a  jury  trial  in  such 
case,  since  the  defendants  have  the  right  of  appeal.  If  there 
is  aught  in  the  charter  of  the  city  which  grants  the  defend- 
ants a  trial  bv  jurv,  if  demanded,  the  error  in  the  refusal 
could  be  corrected  by  a  jury  trial  in  the  Superior  Court. 
There  is  no  emergency  which  requires  the  Court  to  issue 
the  writ  i»rnyo(l  for.  Petition  Denied. 
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STATE  V.  J.  H.  DANIEL. 
False  Pretenses,  what  coristitutes — Opinion, 

1.  To  l)e  indictable  the  false  pi*etense  must  be  of  some  existing  fact  in 

contradistinction  alike  from  a  mere  promise  or  a  mere  opinion; 
therefore, 

2.  Where  defendant  obtained  a  bottle  of  medicine  from  another  by  false 

representations  that  it  was  too  strong  to  be  applied  on  the  face  of 
such  other,  he  cannot  be  held  guilty  of  obtaining  goods  under 
false  pretenses. 

Indictment,  tried  at  September  Term,  1893,  of  Wake 
Superior  Court,  before  Shuford,  J. 

The  indictment  was  aj?  follows: 

"  The  jurors  for  the  State,  upon  their  oaths,  present  that 
J.  H.  Daniel,  late  of  the  county  of  Wake,  wickedly  devis- 
ing and  intending  to  cheat  and  defraud,  on  the  27th  day 
of  August,  1893,  with  force  and  arms  at  and  in  the  county 
aforesaid,  unhiwfully,  knowingly,  designedly  and  feloni- 
ously did,  unto  one  Mark  Barker,  falsely  pretend  that  cer- 
tain medicine,  to-wit,  one  ounce  thereof  in  the  possession 
of  the  said  Mark  Barker,  was  too  strong  to  be  applied  to  a 
sore  on  the  face  of  the  said  Mark  Barker,  whereas  in  truth 
and  in  fact  the  said  medicine  was  not  too  strong  to  be 
applied  to  the  sore  aforesaid;  by  means  of  which  said  false 
pretense  he,  the  said  J.  H.  Daniel,  feloniously,  knowingly 
and  designedly  did  then  and  there  unlawfully  obtain  from 
the  said  Mark  Barker  the  following  goods  and  things  of 
value,  the  property  of  said  Mark  Barker,  to-wit,  one  ounce 
of  medicine,  with  intent  then  and  there  to  defraud,  against 
the  form  of  the  statute,"  etc. 

After  a  verdict  of  guilty  the  defendant  moved  in  arrest 
of  judgment  because  the  bill  did  not  charge  an  indictable 
offence,  but  merely  the  expression  of  an  opinion  as  to  the 
strength  of  the  medicine. 
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The  Court  overruled  the  motion  and  pronounced  judg- 
ment, and  the  defendant  excepted  and  appealed. 

The  Attorney  General,  for  the  State. 

Messrs.  Alexander  Stranach  and   Thomas  M.  Argo,  for  de- 
fendant. 

MacKae,  J.  (after  stating  the  facts):  The  recognized  rule 
is  that  "the  false  pretense  must  be  of  some  existing  fact  in 
distinction  alike  from  a  mere  promise  or  a  mere  opinion." 
2  Bish.  Cr.  Law,  sec.  429.  Among  other  authorities  the 
author  cites  the  case  of  State  v.  Jones,  70  N.  C,  To,  where  the 
defendant  sold  a  barrel  containing  chips  and  dirt  covere<l 
with  turpentine  as  a  barrel  of  turpentine.  He  proceeds  at 
section  450 :  "  But  when  we  depart  from  such  cases  as  these 
and  come  to  those  in  which  it  is  uncertain  whether  what 
seems  to  be  fact  is  not  mere  opinion,  the  diflBculties  of  our 
present  inquiry  increases,"  and  at  section  454:  *'Now,  a 
mere  opinion  is  not  a  false  pretense,  but  any  statement  of 
a  present  or  past  fact  is  one,  if  it  is  false." 

In  State  v.  Hefner,  84  X.  C,  751,  in  discussing  a  motion 
in  arrest,  Ashe,  J.,  savs:  ''The  defendant  falsely  stated  thai 
there  never  had  been  anvthine:  the  matterwith  the  eves  of 
the  mare.  If  he  had  simply  stated  that  the  eyes  of  the 
mare  were  sound  this  would  have  been  nothing  more  than 
the  expression  of  an  opinion,  which  we  think  would  not 
have  come  within  the  statute ;  but  when  he  says  there  ifever 
has  been  anything  the  matter  with  them  this  is  a  fact,  an<l 
when  it  is  negatived  and  proved  that  her  eyes  were  dis- 
eased and  had  been  operated  upon  for  **the  hooks"  within 
the  knowledge  of  the  defendant,  it  is  the  false  represent4i- 
tion  of  a  fact,  and  is  a  false  pretense  within  the  .statute." 

So,  it  was  held  in  State  v.  Young,  76  N.  C,  258,  that  u 
false  representation  that  certain  cotton  was  *'good  middling'^ 
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in  grade  was  held  not  an  indictable  offence,  although  it 
is  but  fair  to  say  that  the  reason  assigned  by  the  Court  was 
that  the  quality  of  the  cotton  was  a  matter  of  observation 
and  the  maxim  caveat  emptor  would  apply. 

It  was  held  in  State  v.  Holmes^  82  N.  C,  607,  that  such 
representation  that  a  horse  was  sound  and  healthy,  and  in 
State  V.  Lambeth,  80  N.  C,  393,  that  it  was  **all  right,"  were 
not  indictable. 

This  subject  has  been  as  thoroughly  investigated  by  this 
Court,  as  will  appear  by  the  frequent  decisions  bearing 
thereon,  as  anv  criminal  matter  that  has  been  before  it,  and 
the  law  is  entirelv  well  settled.  That  which  has  been 
recognized  as  the  leading  case,  and  has  been  cited  in  nearly 
every  opinion  since  delivered,  is  State  v.  Phifcr,  65  N.  C, 
321,  where  Mr.  Justice  Reade  in  a  remarkably  lucid  opin- 
ion exhausts  the  subject.  In  this  opinion  he  approves  the 
conclusion  of  Chief  Justice  Hendersox  in  State  v.  Simpson, 
3  Hawks,  620,  although  he  dissents  from  the  reason  upon 
which  it  was  held  that  the  bill  in  that  case  did  not  charge 
an  indictable  offence.  It  charged  that  defendant  (A.)  un- 
lawfully, etc.,  did  falsely  pretend  to  one  M.  W.  Finer  that 
said  A.  wished  to  see  a  certain  judgment  which  he,  the  said 
M.,  had  obtained  against  him,  the  said  A.,  before  a  Justice 
of  the  Peace,  et<j.,  and  that  he,  the  said  A.,  wished  to  see 
said  judgment  for  the  purpose  of  ascertaining  the  amount 
due  thereon  and  for  the  purpose  of  paying  the  same,  etc. 
It  was  held  by  Judge  Henderson  that  the  Act  of  1811  con- 
cerning the  use  of  false  tokens  or  pretenses  requires  that 
the  cheat  should  be  accomplished  by  means  of  some  token 
or  false  contrivance  calculated  to  impose  upon  the  credulity 
of  ordinary  men :  a  mere  lie  was  not  in  the  contemplation 
of  the  Legislature.  Justice  Reade  in  discussing  this  case 
reaches  the  conclusion  that  the  offence  was  not  indictable, 
because  it  was  more  in  the  nature  of  a  false  promise  than 
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a  false  representation  of  a  fact.  The  case  last  cited  is  ven' 
much  like  that  which  is  before  us — the  representation  of 
defendant  being  that  the  raedicine  was  too  strong  for  fur- 
ther use  and  the  inference  being  that  it  was  his  intention 
to  temper  or  weaken  it.  And  in  this  view  we  might  well 
hold  that  the  judgment  ought  to  have  been  arrested.  Bnt 
the  stronger  ground  is  that  in  no  case  in  North  Carolina,  or 
anywhere  else  that  we  have  been  able  to  find,  has  it  ever 
been  held  that  a  false  expression  of  opinion  alone  is  indicta- 
ble. The  only  question  left,  then,  is  whether  the  repre- 
sentation alleged  to  have  been  falsely  made  by  defendant 
was  a  mere  opinion  or  a  statement  of  a  fact.  It  seems  to 
us  that  it  can  only  be  construed  to  be  the  expression  by 
defendant  of  his  judgment  of  the  effect  of  the  medicine 
upon  the  sore  for  the  healing  of  which  it  had  been  apj)lied. 
Too  strong  for  what?  For  the  sore  it  was  intended  to  heal. 
This  was  a  matter  of  professional  judgment  and  necessarily 
an  opinion.  It  was  impossible  to  be  stated  as  an  abstract 
fact.  And  it  would  be  too  harsh  a  rule  to  hold  the  phy- 
sician or  the  lawver  to  criminal  account  for  a  statement 
upon  a  professional  question  when  it  turned  out  that  his 
judgment  was  at  fault,  and  by  reason  thereof  his  patient  or 
his  client  had  been  injured.  Especially  so  when  it  has 
been  so  often  held  that  such  expressions  by  non-professional 
persons  as  to  conditions  and  (jualities  of  goods  or  animals 
are  only  their  opinions,  and  not  indictable. 

It  will  not  be  necessary  to  review  the  many  cases  in  tliis 
Court  where  the  principle  has  been  applied  to  differing  cir- 
cumstances, but  where,  in  every  instance  in  which  the  indict- 
ment was  upheld,  there  was  a  false  representation  of  a  sul>- 
sisting  fact.  Leaving  the  other  exceptions  upon  the  motion 
for  a  new  trial,  we  hold  there  was  error. 

Judgment  Arrested. 
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STATE  V.  JOHN  T.  RIDLEY. 

Criminal  Jurisdiction — Conviction  and  Judgment — Collateral 

Attack — Perjury. 

1.  The  Superior  Court  has  general  jurisdiction  of  all  assaults  and  bat- 

teries. 

2.  Where  an  indictment,  found  in  October,  1893,  charged  that  on  the  1st  of 

July,  1893,  defendant  made  an  assault  with  a  deadly  weapon,  to-wit, 
a  certain  rock,  knife  and  brickbat,  want  of  jurisdiction  did  not 
appear,  for,  time  not  being  of  the  essence  of  the  oflTence,  the  charge 
would  have  been  sustained  and  the  jurisdiction  maintained  by 
proof  of  a  simple  assault  more  than  one  and  less  than  two  years 
from  the  finding  of  the  indictment. 

3.  Where  the  jurisdiction  of  the  Court  is  voidable  by  matter  df  hor^  the 

record,  but  no  defect  of  authority  apj>ears  upon  an  inspection  of 
the  record  of  an  indictment,  trial  and  conviction,  such  a  record 
cannot  be  collaterally  impeached  in  a  prosecution  for  perjury  for 
taking  a  false  oath  in  the  course  of  the  trial  by  showing  that  the 
jurisdiction  might  have  been  ousted  though  it  was  not  defeated. 

Indictment  for  perjury,  tried  before  Shuford,  J.,  and  a 
jury,  at  January  Term,  1894,  of  Durham  Superior  Court. 

On  the  trial  it  appeared  that  at  a  previous  term  of  the 
Court  the  defendant  and  his  wife  were  tried  for  an  assault 
and  battery  upon  one  Dooms,  and  that  the  defendant  had 
testified  in  that  trial  that  he  had  no  knife  in  his  hands 
during  the  fight  with  Dooms,  but  that  he  struck  Dooms 
several  times  with  his  fist.  The  fight  occurred  about  July 
1,  1893,  and  the  indictment  for  the  assault  was  at  October 
Term,  1893,  which  charged  that  the  defendants  therein, 
John  and  Rosa  Kidlev,  did  assault  Dooms  with  a  deadlv 
weapon,  to-wit,  "a  certain  rock,  knife  and  brickbat." 

On  the  trial  of  this  indictment  for  perjury  witness  testi- 
fied that  John  Ridlev  did  have  a  knife  in  his  hand,  but  did 
not  attempt  to  strike  Dooms  with  or  to  use  it.     Witness  for 
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the  defendant  testified  that  he  had  no  knife  or  other  weap- 
ons in  his  hands  at  the  time  of  the  fight. 

The  defendant  requested  the  Court  to  charge  (among 
other  things)  as  follows :  **  That  the  indictment  in  the  crimi- 
nal action  entitled  the  State  of  North  Carolina  against 
John  Ridley  and  Rosa  Ridley,  charged  an  assault  and 
battery  with  a  certain  deadly  weapon,  to-wit,  a  rock,  a 
knife  and  a  brickbat,  and  having  charged  that  the  said 
assault  and  battery  was  committed  on  July  1,  189.3,  and 
the  said  indictment  having  been  found  upon  a  warrant  at 
October  Term,  1893,  of  the  Superior  Court  of  Durham 
Countv  within  six  months  of  the  time  of  the  commission 
of  the  alleged  assault  and  battery,  the  Superior  Court  had 
no  jurisdiction  of  said  offence  and  the  defendant  is  not 
guilty.*' 

The  defendant  was  convicted,  and  appealed,  assigning  as 
error  the  refusal  of  the  instruction  prayed  for. 

The  Aitorneij  Genevalj  for  the  State. 

Mr.  If.  A.  Fomhee,  for  defendant  (a[)pellant). 

Avery,  J.:  The  Superior  Court  has  general  jurisdiction  of 
all  assaults  and  batteries,  and  where,  in  an  indictment  found 
in  October,  1893,  the  charge  was  that  the  defendant  *' on 
the  first  day  of  July,  1893,  did  unlawfully  assault,  beat 
and  wound  one  Henry  Dooms  with  a  deadly  weapon,  to-wit. 
a  certain  rock,  knife  and  brickbat,"  etc.,  if  the  description 
of  the  weapon  had  been  omitted  altogether  it  would  not 
have  appeared  from  the  indictment  that  there  was  a  want 
of  jurisdiction,  because,  time  not  being  of  the  essence  of 
the  offence,  the  charge  would  have  been  sustained  and  the 
jurisdiction  maintained  by  proof  of  a  simj)le  assault  more 
than  one  and  less  than  two  vears  before  the  said  first  dav 
of  July,  1893.     To  sustain   an  indictment  for  perjury  it  is  I 
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necessary  to  show  that  the  Court  had  jurisdiction  of  the 
subject-matter  of  the  inquiry.  But  where  the  Court  had 
general  jurisdiction  (which  in  this  case  was  exercised,  cul- 
minating in  conviction),  and  there  are  circumstances  which, 
if  they  had  been  shown,  would  have  made  a  particular 
case  an  exception  to  the  general  rule,  a  defendant  convicted 
on  a  former  trial,  wherein  he  is  charged  to  have  committed 
perjury,  cannot  re-open  the  case  in  which  he  was  tried,  and 
show  as  matter  of  defence  against  the  charge  of  perjury 
the  circumstances  that  would,  if  proved  on  the  trial,  have 
ousted  the  jurisdiction  of  the  Court.  It  is  too  late  to  ques- 
tion the  right  of  a  Court  to  take  cognizance  after  convic- 
tion, and  w^ien  there  is  nothing  on  the  face  of  the  record 
that  gives  rise  to  any  doubt  as  to  the  jurisdiction,  and  this 
is  true  even  though  a  new  trial  may  have  been  granted  for 
error  of  the  Court.  2  Bish.  Cr.  Law,  sec.  1028  (5).  In 
such  a  case  it  must  be  conclusively  presumed  that  the 
defendant  offered  no  evidence  to  defeat  the  jurisdiction, 
because  he  could  not.  The  oath  cannot  be  deemed  extra 
judicial  while  the  conviction  aud  judgment  of  a  Court  of 
general  jurisdiction  are  still  undisturbed  and  upon  the  face 
of  the  record  apf)ear  to  be  valid,  not  void.  1  Bishop,  sxipra^ 
sec.  440  (4).  The  (juestion  is  whether  the  jurisdiction 
existed,  not  whether  it  might,  b\*  the  introduction  of  extrin- 
sic facts  on  the  trial,  have  been  defeated.  18  Am.  and  Eng. 
Enc,  303;  State  v.  Wyatt,  2  Hogan,  219;  2  Wharton  Cr. 
Law,  sec.  12o8. 

It  may  be  said  generally  that  where  the  jurisdiction  of 
the  Court  is  voidable  by  matter  de  Iwrs,  but  no  defect  of 
authority  appears  upon  an  inspection  of  the  record  of  an 
indictment,  trial  and  conviction,  such  a  record  cannot  be 
collaterally  impeached  in  a  prosecution  for  perjury  for  tak- 
ing a  false  oath  in  the  coui'se  of  the  trial  by  showing  that 
the  jurisdiction  might  have  been  ousted,  though  it  was  not 
•defeated.     1  Bishop,  supra,  sec.  1028. 
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Upon  the  face  of  the  record  it  does  not  appear  that  it 
was  essential  or  material  even  to  have  proved  on  the  trial 
the  commission  of  any  offence  other  than  a  simple  assault 
committed  more  than  one  and  less  than  two  vears  before 
the  finding  of  the  indictment.  It  is  needless  therefore  to 
discuss  the  question  whether  a  knife,  a  brickbat  or  a  rock 
(any  one  of  the  three)  is  per  se  and  without  special  proof  of 
its  character  or  dimensions  a  deadly  weapon.  The  pre- 
sumption that  the  defendant  was  convicted  of  the  assault 
and  in  the  exercise  of  the  rightful  authority  of  the  Court 
is,  for  the  purposes  of  this  trial,  conclusive.  It  might  have 
been  material  to  know  whether  the  defendant  had  a  knife 
in  his  hand  at  any  time  during  the  progress  of  the  fight  in 
order  to  determine  whether  he  entered  into  the  conflict  will- 
ingly and  thereby  became  guilty  of  a  simple  assault.  We 
are  warranted  in  assuming  from  the  testimony  offered, 
without  entering  into  a  trial  de  novo  of  that  indictment, 
that  it  did  become  material  to  show  that  the  defendant, 
John  Ridley,  had  a  knife  in  his  hand,  though  he  may  not 
have  used  or  attempted  to  use  it. 

There  was  no  errov  in  refusing  the  instruction  asked. 

No  Error. 


STATE  V.  CHARLES  HARRIS. 

Appeal  in  Forma  Paupet^is — Ttwifficunt  Affidavit — Practice — 

Certiorari, 

1.  It  is  for  the  Legislature  to  pi-ovide  the  requirements  and  reetrictions 
as  to  appeals  without  giving  bond,  and  when  not  complied  with 
the  Courts  have  no  right  to  disregard  the  statute,  and  the  allow- 
ance of  a  motion  to  dismiss  an  appeal  in  such  cases  is  a 
not  of  discretion  but  of  right;  therefore. 
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2.  Where  the  case  on  appeal  shows  the  defendant  prayed  an  appeal  and 

"upon  filing  his  affidavit  of  his  inability  to  give  security  for  the 
cost  of  the  appeal"  was  allowed  to  appeal  wdthout  bond,  the 
appeal  will  be  dismissed  on  motion. 

3.  Where  an  appellant  has  ground  for  a  certiorari  he  should  move  for  it 

before  the  case  is  reached  for  argument. 

The  defendant  was  convicted  of  larceny  at  November 
Term,  1893,  of  Granville  Superior  Court,  before  Winston^  J,, 
and  was  allowed  to  appeal  without  giving  bond  for  costs. 

In  this  Court  the  Attorney  General  moved  to  dismiss  for 
want  of  appeal  bond. 

The  Attorney  General  and  Mr.  T.  T.  Hicks,  for  the  State. 
Mr.  J.  W.  Graham,  for  defendant. 

Clark,  J.:  The  case  states  that  the  defendant  prayed  an 
appeal  to  the  Supreme  Court  and  "upon  filing  his  affidavit 
of  his  inability  to  give  security  for  the  cost  of  the  appeal" 
was  allowed  to  appeal  in  forma  pauperis.  These  are  almost 
the  very  words  used  in  State  v.  Jones,  93  N.  C,  617,  in  which 
the  motion  of  the  Attornev  General  to  dismiss  was  allowed. 
The  subject  is  discussed  and  this  precedent  is  followed  in 
the  late  case  of  State  v.  Jackson,  112  N.  C,  849.  Had  the 
recital  been  simply  that  **uponiftffidavit  filed"  the  defend- 
ant is  allowed  to  appeal  without  giving  bond,  there  would 
perhaps  have  been  a  presumption  that  the  affidavit  con- 
tained the  statutory  requirements.  But  when  the  substance 
or  purport  of  the  affidavit  is  set  out  and  the  Court  sees  that 
it  is  insufficient,  the  appeal  must  be  dismissed.  An  appeal 
without  giving  bond  is  only  allowable  in  cases  provided  by 
statute.  It  is  for  the  Legislature  to  provide  the  require- 
ments and  restrictions  as  to  such  appeals,  and  when  not 
complied  with  the  Courts  have  no  right  to  disregard  the 
.statute.     State  v.  Rhodes,  112  N.  C,  856.     In  such  cases  the 
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motion  of  the  Attorney  General  to  dismiss  is  not  a  matter 
of  discretion  but  a  right.  Slate  v.  Morgan,  77  N.  (\,  510: 
State  V.  Payiie,  93  N.  C,  612;  State  v.  Jacknon,  112  X.  (.\, 
850. 

If  tlie  defendant  had  proper  ground  for  a  ceiiiorari  he 
should  have  moved  for  it  before  the  cause  was  reached 
for  argument.  State  v.  Rhodes,  112  X.  C,  857,  He  will  not 
be  allowed  to  obtain  a  delav  of  six  mouths  bv  his  own 
laches  in  this  regard. 

It  is  not  improper  to  say  that  looking  into  the  reconl 
there  appears  to  have  been  no  error,  even  if  the  case  had 
been  here  regularly.  Appeal  Dismi.ssed. 


STATE  V.  JOHN  E.  CJILLIKIN. 

Prosecution  for  Failure  to  Work  on  Public  Road — Defence — 
Amendrnent  of  Magistrate's  Warrant  in  Superior  Court — 
Special  Verdict. 

1.  The  fact  that  a  defendant,  in  a  pronecntion  for  failure  to  work  the  pub- 

lic road,  had  no  oocapion  to  use  the  road  to  which  he  was  assigned 
to  duty  is  no  defence. 

2.  The  assignment  of  one  liable  to  road  duty  to  any  particular  road  rest* 

with  the  Board  of  Supervisors  of  the  township. 

3.  A  si)ecial  verdict  in  which,  after  setting  out  the  facts,  the  jur\'  say : 

"If  upon  these  facts  the  Court  be  of  the  opinion  that  the  defend- 
ant is  guilty,  the  jury  so  find,  otherwise  not  guilty,"  is  siitfieient 
as  following  approved  precedents. 

The  defendant  was  convicted  in  Magistrate's  Court  for 
failure  to  work  on  public  road,  the  warrant  charging  that 
he  willfullv  and  unlawful! v  faiknl  and  refused  **to  attend 
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and  work  on  the  road  leading  from  Adams'  creek  to  Soutli 
river,  he  having  been  hiwfuUy  summoned  to  work  thereon, 
and  he,  the  said  John  E.  Gillikin,  being  at  the  time  of  sucli 
failure  and  refusal  one  of  the  hands  assigned  to  work  on 
said  road."  Defendant  appealed  to  the  Superior  Court,  and 
when  the  case  was  called  for  trial  the  Solicitor  was,  upon 
motion,  allowed  to  answer  the  warrant  by  alleging  that  the 
defendant  had  been  duly  assigned  to  work  on  the  road 
known  as  the  turnpike  in  said  county ;  that  he  failed  to 
pay  one  dollar  to  send  an  able-bodied  hand  in  his  place, 
and  that  he  was  liable  to  work  on  said  road,  and  that  J.  B. 
Xeal  was  the  overseer  thereon.  The  jury  returned  a  special 
verdict  as  follows: 

"That  the  defendant,  John  E.  Gillikin,  had  been  dulv 
assigned  to  work  on  the  road  leading  from  the  turnpike 
road  in  said  county  to  South  river  (three  and  one-half  miles), 
and  was  within  the  age  and  boundary  lines  to  work  on  said 
road,  and  the  boundaries  of  residents  liable  to  work  desig- 
nated; that  after  being  duly  summoned  to  work  on  said 
road  by  J.  B.  Neal,  the  overseer  of  said  road,  he  failed  to 
pay  one  dollar  or  to  send  an  able-bodied  hand,  and  unlaw- 
fully failed  and  refused  to  attend  and  work  thereon;  that 
it  is  seven  or  eight  miles  from  the  defendant's  house  to  the 
nearest  point  on  the  said  road,  and  no  road  leads  from  his 
house  to  said  road,  not  even  a  cow  path ;  he  would  have  to 
cross  Big  creek,  one-half  mile  wide,  where  there  is  no  ferry; 
that  he  lives  200  vards  from  South  river,  has  no  outlet  from 
his  house  by  land,  and  uses  a  private  road  called  Shoo  Fly 
to  the  turnpike.  This  route  to  the  road  he  is  required 
to  work  is  seven  or  eight  miles;  that  he  uses  the  turnpike 
to  market,  and  does  not  use  at  all  the  road  he  is  required 
to  work;  that  the  people  in  this  part  of  the  county  use 
boats  more  than  vehicles  on  land ;  that  from  his  house  to 
the  nearest  point  of  the  road  by  direct  route  on  land  is  about 
53 
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five  and  a  half  miles — by  water  four  and  a  half  miles.  He 
uses  a  boat  in  traveling  from  place  to  place,  and  the  people 
generally  do  so  in  that  section ;  that  he  can  go  on  South 
river  in  boat  to  a  place  near  the  terminus  of  the  road,  and 
there  is  a  cart  path  to  the  road  from  the  river;  that  he  has 
no  boat,  but  uses  a  borrowed  boat:  that  other  hands  go  by 
water;  that  the  road  is  of  no  use  to  defendant  or  peo})le  in 
his  neighborhood ;  that  he  is  not  a  hand  on  any  other  road: 
that  the  road  could  not  be  kept  up  if  the  work  was  confined 
to  those  who  live  immediately  on  it,  as  only  three  hands 
live  immediately  on  it.  The  people  live  from  one  to  three 
miles  on  the  road,  and  about  one  dozen  hands  liv^e  within 
three  miles  of  the  road  who  are  liable  to  road  dutv. 

"If  upon  these  facts  the  Court  be  of  opinion  that  the 
defendant  is  guilty,  the  jury  so  find  :  otherwise  notguiUy." 

The  Court,  being  of  opinion  that  the  defendant  was  guilty, 
rendered  judgment  accordingly,  and  defendant  appealed. 

The  Attorney  General,  for  the  State. 
Messrs.  Simmons,  Gihbs  &  Pearsall  and  T.  B.  WomaH',  for 
defendant  (appellant). 

Clark,  J.:  The  special  verdict  finds  that  all  the  require- 
ments existed  which  rendered  the  defendant  liable  to  road 
duty,  and  the  Court  had  power  to  amend  the  warrant  as  it 
did.  State  v.  Poole,  106  X.  C,  698.  The  defendant  failed 
to  render  such  dut\'  when  duly  summoned,  and  was  prop- 
erly adjudged  to  be  guilty.  The  fact  that  defendant  did 
not  use  and  had  no  occasion  to  use  the  road  to  which  he 
was  assigned  is  no  defence.  His  assignment  to  any  particu- 
lar road  rested  with  the  Board  of  Supervisors  of  the  town- 
ship. The  Code,  §2016.  There  is  nothing  tending  to  shoir 
that  such  Board  acted  fraudulently,  oppressively  or  beyond 
their  powers.     As  to  the  point  raised  upon  the  form  of  the 
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special  verdict,  there  is  some  discrepancy  betweeu  the  earlier 
practice  as  stated  in  State  v.  Moore,  29  N.  C,  228,  and  a 
later  practice  sanctioned  in  State  v.  Moore,  107  N.  ('.,  770, 
and  cases  there  cited.  This  was  brought  to  the  attention  of 
the  Court  in  State  v.  Ewiny,  108  N.  C,  7r)5,  and  after 
''mature  consideration^'  it  was  there  held  that  either  prac- 
tice would  be  sufficient,  but  that  the  older  practice  as 
stated  in  State  v.  Moore,  29  N.  C,  228,  was  the  better  one. 
That  is  the  course  which  has  been  followed  in  the  present 
instance.  No  Error. 


STATE  V.  ALLEN  CAGLE. 

Bastardy  Proceedings — Presumptive  Eddeiice —  Instructions  to 
Jury  —  Impeachmod  of  Witness —  Trial  of  Criminal  Ac- 
tions. 

1.  In  the  trial  of  a  defendant  charged  with  bastardy  an  instruction  by 

the  Court  that  the  affidavit  of  the  woman  that  the  defendant  was 
the  father  of  the  child  was  presumptive  evidence  against  the 
defendant  was  proper  and  followed  the  statute,  section  32  of  The 
Code. 

2.  In  the  trial  of  an  action  the  trial  Judge  may  hand  his  instructions, 

in  writing,  to  the  jury,  and  it  is  not  error,  after  they  have  retired 
and  requested  him  to  do  so,  to  send  a  written  memorandum  of 
certain  dates  necessarv  to  be  remembered  in  order  to  enable  them 
to  reach  a  conclusion. 

3.  In  the  trial  of  bastardy  proceedings  a  witness  for  the  State,  in  reply 

to  a  question  on  cross-examination,  said,  '*  I  do  not  keep  a  bawdy- 
house  ":  Held,  that  such  answer  was  conclusive,  and  could  not  be 
contradicted  by  hearsay  evidence  as  to  the  bad  character  of  the 
witness. 

4.  Bastardy  proceedings,  being  under  section  ;>5  of  The  ( ode  (as  held 

in  State  v.  Burton,  113  X.  C,  055,  and  ^f^/er8  v.  Stafford,  114  N.  (,\, 
2:34)  a  criminal  action  in  respect  to  the  fine  directed  to  be  imposed, 
properly  stand  for  trial  on  a  day  set  apart  for  the  trial  of  criminal 
actions  onlv. 
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This  was  a  bastakdy  PRocKEDixr;,  tried  before  Batik,  J., 
and  a  jnrv,  at  December  Term,  1893,  of  Moork  Superior 
Court  on  appeal  from  a  Justice's  Court. 

Witnesses  were  introduced  and  testified  in  behalf  of  botli 
sides.  At  the  conclusion  of  the  testimony  the  Court  told 
the  jury,  that  on  the  whole  case,  the  burden  of  proof  on 
the  issue  submitted,  whether  the  defendant  was  the  father 
of  the  child,  was  upon  the  State,  but  the  affidavit  of  the 
woman  having  been  introduced,  that  is  presumptive  evi- 
dence against  the  defendant,  subject  to  be  rebutted  by  other 
testimony  which  may  be  introduced  bj-  him  ;  that  a  proceed- 
ing in  bastardy  is  not  a  criminal  action;  that  it  was  uot 
necessary  for  the  State  to  i)rove  the  paternity  beyond  a 
reasonable  doubt,  nor,  after  the  introduction  of  the  affida- 
vit, was  it  necessary  for  the  defendant  to  prove  beyond  a 
reasonable  doubt  that  he  was  not  the  father  of  the  child, 
but  this  .must  be  shown  to  the  satisfaction  of  the  iurv,  and 
if  it  was  not  so  shown  thev  should  answer  the  issue,  Yes; 
and  that  if  the  oral  testimony,  offered  by  the  prosecution 
and  the  defendant,  taken  all  together,  left  the  minds  of  the 
jury  in  doubt,  if  their  minds  were  brought  to  an  equipose, 
and  neither  side  preponderated,  then  the  presumption 
raised  by  the  written  examination  of  the  woman  would 
not  be  rebutted,  and  the  issue  should  be  answered,  Yes: 
but  that  if  the  defendant  had  satisfied  the  iurv  that  he  did 
not  beget  the  child,  or  if,  in  their  opinion,  there  was,  on 
the  oral  testimony,  a  j)reponderance.of  evidence  in  defend- 
ant's favor,  then  the  issue  should  be  answered,  No. 

To  the  above  instructions,  touching  the  burden  of  proof, 
the  defendant  excepted. 

Second  Exception. — The  Judge  went  over  to  the  jury  all 
the  arguments  advanced  by  defendant's  counsel;  -that 
prosecutrix  was  of  bad  character,  and  was  telling  a  palpa- 
ble falsehood  when  she  said  that  the  defendant  had  had 
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intercourse  with  her  oulv  once:  that  he  was  the  first  man 
she  had  ever  known,  and  yet  she  had  previously  had  a 
bastard,  etc.;  that  it  was  very  improbable  that  the  defendant, 
if  he  were  a  frequent  visitor  at  her  father^s  house,  should 
have  had  connection  with  her  once  and  only  once, 'etc.; 
that  defendant  was  of  good  character  and  the  more  credi- 
ble, etc.;  said  counsel  had  argued  to  the  jury  that  the 
prosecutrix  had  said  on  the  trial  before  the  Justice  of  the 
Peace  that  the  child  was  begotten  in  July  or  August,  1889, 
and  that  there  was  a  discrepancy  between  that  statement 
and  the  contents  of  the  affidavit  or  written  examination  of 
the  woman — the  counsel  dwelling  on  this  at  considerable 
length.  The  Judge  told  the  jury  that,  according  to  his 
calculation,  the  interval  between  July  or  August,  1889, 
and  the  date  of  the  affidavit,  January,  1893,  was  three 
years  and  five  or  six  inonths;  that  she  had  stated  (as  the 
counsel  for  the  defendant  himself  said)  that  the  child  was 
two  years  and  eight  months  old  at  the  time  the  affidavit 
was  made,  and  that  to  this  last  period,  if  the  time  of  gesta- 
tion  be  added,  there  would  be  three  years  and  five  months; 
that  the  jury  would  make  their  own  calculation,  and  if 
there  was  a  discrepancy  it  would  tend  to  contradict  the 
prosecutrix  and  be  in  favor  of  the  defendant;  if  there  was 
no  discrepancy  it  would  tend  to  corroborate  the  prosecutrix. 

After  the  jury  had  retired  they  sent  the  Sheriff  to  the 
Judge  with  the  request  that  he  jot  down  those  dates  for 
them,  and  the  Judge  wrote  down  on  a  sheet  of  paper  the 
following,  one  of  the  defendant's  counsel  looking  on: 

**1.  Prosecutrix  savs  the  child  was  beirotten  in  July  or 
August,  1889. 

"  2.  The  affidavit  is  dated  in  Januarv,  189:3. 

"3.  She  savs  the  child  was  two  vears  and  eigrht  mouths 
old  at  the  time  the  affidavit  was  made.'^ 

The  said  counsel  said  to  tlie  Judge  that  lie  did  not  object 
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to  the  two  last  memoranda  being  sent  to  the  jury,  but  did 
object  to  the  first  one  being  sent  tliem.  The  Judge,  remark- 
ing to  the  attorney  that  his  argument  on  this  point  was 
based  on  the  fact  that  the  prosecutrix  had  said  the  child 
was  begotten  in  July  or  August,  1889,  told  the  Sheriff  to 
take  the  paper  to  the  jury,  the  paper  with  all  three  mnno- 
randa  on  it,  which  lie  did. 

To  this  the  defendant  excepted. 

Third  Exception. — In  charging  the  jury  the  Court  told 
them  the  issue  was  whether  the  defendant  was  the  father 
of  the  bastard — not  whether  this  Thomas  McNeill  kept  a 
bawdy-house — and  said  McXeilFs  answer  to  the  question 
about  the  bawdy-house  was  conclusive  as  to  that  matter, 
by  which  it  was  sought  to  impeach  him.  At  the  time  this 
was  stated  to  the  jurv  the  defendant  did  not  enter  anv 
objections.  The  defendant  did  except  after  verdict  and 
filed  written  exceptions,  and  in  his  case  on  appeal,  a  ver- 
dict having  been  returned  against  the  defendant,  he  moved 
for  a  new  trial  on  account  of  the  alleged  errors  above 
assigned.     Motion  overruled,  and  defendant  excepted. 

Fourth  Exception. — This  case  was  tried  on  Monday,  the 
first  day  of  the  term,  but  no  objection  to  that  was  made 
bv  the  defendant  till  after  the  verdict  had  been  rendered. 
He  then  moved  to  set  aside  the  verdict  on  that  account,  the 
statute  (Acts  1891,  ch.  277)  providing  that  the  fii'st  three 
days  of  this  term  shall  be  devoted  to  the  trial  of  criminal 
actions  only.  The  Court  held  that  this  objection,  not  being 
taken  until  after  verdict,  was  waived,  and  the  motion  was 
overrul(Ml.  Th(^  defendant  excepted.  For  the  same  reason 
the  defendant  moved  in  arrest  of  judgment.  Motion  di*- 
jiicd,  and  defendant  excepted.  For  the  same  reason 
(h^fendant. moved  to  dismiss  the  actioli  for  want  of  juri.^dic- 
tion.     Motion  denied,  and  defendant  excepted. 

Judgment  against  defendant,  from  which   he  appealed. 
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The  Attorney  General,  for  the  State. 

Mr.  W.  C,  Douglass,  for  defendant  (appellant). 

MacRae,  J.:  His  Honor  followed  the  statute  (The  Code, 
§32)  when  he  instructed  the  jury  that  the  affidavit  of  the 
woman  was  presumptive  evidence  against  the  defendant. 
If  presumptive  it  might  be  rebutted  by  testimony;  if  not 
rebutted  the  preponderance  upon  the  issue  of  paternity  was 
on  the  i>ide  of  the  State,  and  there  could  be  no  even  bal- 
ance. State  V.  Williams,  109  N.  C,  846;  StcUe  v.  Rogers,  79 
X.  C,  G09. 

The  second  excej)tion  cannot  be  sustained.  The  Judge 
may  now  by  statute  hand  his  charge  in  writing  to  the  jury ; 
surelv  he  mav  at  their  request  send  them  a  memorandum 
of  certain  dates  necessarv  to  be  remembered  in  order  to 
enable  tliem  to  reach  a  conclusion.  Only  one  item  of  this 
memorandum  was  objected  to  by  defendant's  counsel,  and 
this  item  was  necessarv  to  enable  the  iurv  to  understand 
the  others. 

The  third  excei>ti()n  was  taken  in  apt  time,  but  is  not  sus- 
tained. The  witness  Thomas  McNeill,  the  father  of  the 
j)rosecutrix,  was  testifying  for  the  State,  and,  in  reply  to  a 
question  upon  his  cross-examination,  said:  "I  do  not  keep 
a  bawdv-house."  The  defendant  afterwards  offered  a  wit- 
ness  who  testified  that  the  character  of  Thomas  McNeill 
was  not  good,  and  the  Solicitor  asked  hiin  on  cross-exami- 
nation, **  What  is  it  bad  for?  "  The  reply  was,  *'  It  is  bad  for 
keeping  a  bawdy-house."  If  McNeill's  testimony  on  this 
point  could  have  been  contradicted  it  must  have  been  by 
direct  testimony '  and  not  bv  hearsav  evidence  as  to  his 
character.  The  cpiestion  was  for  no  other  purpose  than  to 
impeach  his  whole  testimony.  The  answer  was  a  direct 
and  positive  denial,  and  was  conclusive  unless  contradicted 
bv  testimonv  other  than  that  as  to  character. 
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The  last  exception  has  been  disposed  of  by  the  ruling  of 
this  Court  in  State  v.  Barton,  113  X.  (\,  655,  and  Myer^  v. 
ataffordj  at  this  Tenn,  where  it  was  said  in  substance  that 
a  bastardy  proceeding  is  an  anomalous  one  since  the 
Act  of  1879,  being  civil  in  safar  as  it  seeks  to  hold  the 
defendant  liable  for  the  support  of  the  child,  but  that  by 
virtue  of  said  act,  section  35  of  The  Code,  it  is  criminal  in 
its  nature  as  regards  the  fine  directed  to  be  imposed. 

It  properly  stood  for  trial  on  the  day  when  it  was  tried. 

Xo  Error. 


STATK  V.  M.  L.  BARKIXGER. 

Affray — Use  of  Deadly  Weapon — JuMification — Burden  of 

Proof. 

Where,  on  trial  for  an  affray,  the  defendant  admitted  that  he  used  a 
deadly  weapon,  the  question  of  reasonable  doubt  as  to  his  jniilt 
was  eliminated  and  the  burden  of  showing  matter  of  mitigation, 
excuse  or  justification  to  the  satisfaction  of  the  jury  was  thrown 
uix)n  the  prisoner. 

Indktmext  for  an  affray,  tried  before  Whitaker,  J.,  and 
a  jury,  at  Fall  Term,  1893,  of  Kowan  Superior  Court. 

The  defendant  Barringer  and  another  were  convicteil, 
and  from  the  judgment  on  the  verdict  the  defendant  Bar- 
ringer  ai)pealed. 

The  Attorney  Gencraly  for  the  State. 
Xo  counsel  contra. 

BrRWELL,  J.:  The  ai)pellant,  with  two  others,  was 
indicted  for  an  affrav.     He  offered  himself  as  a  witness  in 
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his  own  behalf  and  **  admitted  that  he  struck  with  and 
used  the  deadly  weapon  as  charged  in  the  bill/'  His 
Honor  instructed  the  jury  that  ''the  defendant  having 
admitted  on  the  stand  that  he  struck  with  the  deadly 
weapon  as  charged,  the  question  of  reasonable  doubt  was 
eliminated  as  to  Barringer  and  the  burden  of  proof  shifted 
to  the  defendant,  and  that  it  was  his  dutv  to  satisfy  the 
jury  that  he  struck  in  self-defence,  and  failing  to  satisfy 
the  jury  that  he  used  the  weapon  in  self-defence  they 
would  convict."     To  this  the  defendant  excepted. 

In  the  case  of  State  v.  Willis^  63  N.  C,  26,  it  is  said  that 
upon  a  trial  for  murder  the  fact  of  killing  with  deadly 
weapon  being  admitted  or  proved,  the  burden  of  showing 
any  matter  of  mitigation,  excuse  or  justification,  is  thrown 
upon  the  prisoner,  and  in  such  case  it  is  incumbent  on  him 
to  establish  such  matter  to  the  satisfaction  of  the  jury. 
Such  being  the  well-established  rule  in  this  State  when  the 
assault  with  the  deadly  weapon  resulted  in  the  death  of  the 
assailed,  we  can  see  no  reason  for  refusing  to  apply  it  in 
cases  where  the  assault  did  not  cause  death.  The  same 
reason  that  will  support  the  rule  in  the  one  case  w'ill  sup- 
port it  in  the  other.  The  indictment  against  the  prisoner 
was  fully  sustained  by  jiroof,  by  means  of  his  own  admis- 
sion that  he  had  fought  as  charged  with  a  deadly  weapon. 
He  must  then  excuse  himself.  .  How?  By  proof  of  facts 
that  will  justify  his  conduct,  which,  until  excuse  is  proved, 
appeal's  to  be  clearly  unlawful.  He  must  prove  these  facts 
not  merely  by  preponderance  of  the  evidence,  but  to  the 
satisfaction  of  the  jury.  Such  is  the  rule  here  (State  v. 
Payne,  86  N.  C\,  609;  State  v.  Ellick,  2  Wins.,  56;  State  v. 
PottSy  100  N.  C,  457),  and  for  that  purpose  he  may  avail 
himself  of  the  State's  evidence  as  well  as  that  introduced 
l)y  himself.     The  judgment  must  be  Affirmed. 


842  IN  THE  SUPREME  COURT.  [114 


State  v.  Foust. 


STATE  V.  I.  H.  FOUST. 

Embezzlement — Misappropriation  of  Funds — Instructions  to 

Jury. 

1.  To  "embezzle"  means  not  only  to  "appropriate  to  one's  own  use/' 
but  also  to  "misappropriate  fraudulently'*;  therefore, 

2.  Where  an  indictment  charged  that  defendant  "did  convert  to  his  own 
use  and  embezzle"  a  check,  an  instruction  that  defendant  was 
guilty  if  he  received  the  check  and  misappropriated  it  fraudu- 
lently, whether  for  his  own  benefit  or  not,  was  proper. 

Indictment  for  embezzlement  under  section  1014  of  The 
Code,  tried  before  Battle,  J.,  at  February  Term,  1894,  of 
KowAN  Superior  Court. 

The  facts  appear  in  the  opinion  of  Associate  Justice 
Clark.     The  defendant  was  convicted,  and  appealed. 

The  Attorney  General,  for  the  State. 

Messrs.  Charles  Price  and  Lee  S.  Overman,  for  defendant 
(a})pellant). 

Clark,  J. :  The  defendant  was  treasurer  of  the  Vance 

Cotton  Mills  and  also  Cashier  of  the  First  National  Bank 

I 

of  Salisbury.  lie  received  the  check  of  ^922.63,  set  out  in 
the  indictment,  as  treasurer  of  the  Vance  Cotton  Mills,  and, 
without  giving  that  company  any  credit  for  it,  he  placed  it 
in  a  bank  in  Charlotte  to  the  credit  of  the  First  National 
Bank  of  Salisburv.  There  was  evidence  from  his  confes- 
I  sions  and  otherwise  tending  to  show  that  he  did  this  to 


cover  up  his  shortage  as  cashier  of  said  bank.  { 

The  defendant  assigns  as  error:  I 

1.  The  refusal  of  the  Court  to  charge  the  jury  as  set  out  ' 

in  defendant's  prayers  for  instructions.  S 


J 


N.  C]  FEBRUARY  TERM,  18.94.  843 


State  r.  Foust. 


2.  The  instructions  to  the  jury  that  it  made  no  dif- 
ference whether  the  defendant  converted  the  check  to  his 
own  use  or  not,  he  would  be  guifty  if  he  received  the  check 
and  misapplied  it  fraudulently. 

»'^.  That,  as  there  was  no  controversv  about  the  facts  in 
the  case,  it  was  the  duty  of  the  Court  to  say  upon  those 
facts  that  the  defendant  was  not  guilty. 

The  first  assignment  of  error  is  covered  by  the  second 
and  third.  The  third  assignment  of  error  depends  upon 
the  second.  We  are  left  face  to  face  with  the  second 
assignment  only. 

The  contention  of  the  defendant  is,  therefore,  that  if  he 
received  the  check  and  misapplied  it  fraudulently  he  would 
not  be  guilty  under  the  first  count  (the  second  count  having 
been  nol.  prossed),  which  charges  that  the  defendant  *' will- 
fully, fraudulently,  knowingly  and  feloniously  did  convert 
to  his  own  use  and  embezzle''  the  said  bill  of  exchange. 
On  the  contrarv,  we  think  the  Court  correctlv  ''told  the  iurv 
that  to  embezzle  was  for  an  agent  fraudulently  to  misapply 
the  property  of  his  principal;  that  it  was  not  necessary  that 
the  agent  should  convert  it  to  his  own  use;  that  is,  exi)end 
the  monev  for  his  own  benefit.''  The  defendant  received 
the  check  as  the,  property  of  the  \'ance  Cotton  Mills  and 
by  virtue  of  the  trust  reposed  in  him  as  its  treasurer.  If 
he  fraudulently  misapplied  the  check,  giving  another  cor- 
[)orati(m  the  proceeds,  such  misapj)licati<)n  of  the  check, 
when  fraudulently  done,  is  "to  eml^ezzle"  within  the  just 
and  true  meaning  of  the  statute  and  the  indictment.  To 
embezzle  may  mean  to  ''appropriate  to  one's  own  use,"  but 
it  embraces  also  the  meaning  '*  to  misappropriate."  Indeed, 
*'to  misappropriate''  is  given  as  a  synonym  of  "to  em- 
bezzle" in  Soule's  Svnonvms  and  as  one  of  the  definifions 
in  ])robably  all  the  dictionaries.  The  Code,  §1014,  renders 
it  indictable  to  embezzle  or  fraudulentlv  convert  to  one's 
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own  use.  This  j^hows  that  these  act:*  are  not  necessarily 
and  strictly  svnonvmous^  The  defendant  receiyed  the 
check  as  the  property  of  one  company  and  applied  it  to  the 
credit  not  of  that  company  but  of  another.  The  jury  were 
properly  told  that  such  misappropriation  or  mi.sapplicatiou, 
if  done  fraudulently,  was  embezzlement,  which,  in  fact,  is 
simply  a  fraudulent  breach  of  trust  by  misapplying  the 
property  entinisted  to  him  to  the  use  either  of  himself  or 
another  when  done  with  a  fraudulent  intent. 

After  a  careful  consideration  of  the  earnest  and  ingenious 
argument  of  appellant's  counsel  we  can  perceive  no  preju- 
dice that  the  defendant  has  suffered  in  the  trial  below. 

No  Error. 


STATE  V.  MA(i(iIE  LEE  et  al. 

Indictment,  sufficiency  of — Second  Indictment  at  Same  Term — 

Counts —  Verdict — Practice. 

1.  Wliere,  after  verdict  and  jiidj2;inent,  the  Court  set  the  eame  aside  aii«i 

granted  a  new  trial,  it  wa^«  allowable  to  put  the  defendants  u))on 
trial  on  a  new  indictment  found  at  the  same  term,  upon  the  same 
testimony  o.f  the  same  witnesses,  the  two  bills  being  treated  as 
several  counts  in  the  same  indictment. 

2.  Where,  ui>on  an  indictment  containing  two  count*i,  one  of  which  \s 

good,  there  is  a  general  verdict  of  guilty,  the  verdict  will  l)e  pre- 
sumed to  be  on  the  valid  count  and  will  support  the  judgment. 

',).  Where  a  verdict  of  guilty  w-as  set  aside  in  the  discretion  of  the  Judge 

and  a  new  trial  was  heard  upon  another  bill,  there  was  nothing 

to  support  a  plea  of  former  conviction,  for  if  the  first  indictment 

,  was  defective  so  as  to  warrant  arrest  of  judgment  the  defendants 

cannot  be  considered  as  having  been  in  jeopardy. 

4.  Where  an  indictment  is  of  doubtful  validity  it  is  proper  practic-e  to 
send  a  second  bill  at  the  same  term  at  which  the  first  stood  for 
trial. 
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Indictment  under  sectiou  985,  subsection  7  of  The  Code^ 
for  an  attempt  to  burn  a  dwelling-house,  tried  before  117/?- 
ston,  J.,  at  December  Term,  1893,  of  Forsyth  Superior 
Court. 

The  defendants  were  convicted,  and  appealed. 

The  facts  appear  in  the  opinion  of  Associate  Justice 
Clark. 

The  Attorney  Getieraly  for  the  State. 

Mr.  J.  S.  Gh'ogan,  for  defendants  (appellants). 

Clark,  J. :  After  verdict  and  judgment  the  defendants 
moved  in  arrest  of  "judgment.  The  Court,  as  a  matter  of 
discretion,  set  aside  the  verdict  and  sentence,  granting  a 
new  trial.  A  new  bill  was  found  at  the  same  term  upon 
testimony  of  same  witnesses,  stating  the  same  charge  more 
explictly.  The  defendants  were  again  put  to  trial,  treating 
the  two  bills  as  several  counts  in  the  same  indictment. 
This  was  admissible.  State  v.  Johnson,  50  N.  C,  221 ;  State 
v.  Brovm,  95  X.  C,  685;  State  v.  McNeill  93  X.  C,  552. 
As  the  second  count  is  uncjuestionably  good  it  is  immate- 
rial to  consider  whether  the  first  count  was  good  or  not. 
There  having  been  a  general  verdict  of  guilty  on  two 
counts,  the  law  will  place  the  verdict  upon  the  good  count. 
State  V.  Edwards,  113  N.  C,  (>53;  State  v.  Toole,  106  X.  C, 
736.  The  reason  of  this  is  that  a  general  verdict  on  two 
counts  is  in  effect  two  verdicts  of  guilty,  one  as  to  each  count, 
and  the  verdict  on  the  valid  count  supports  the  judgment. 
The  defendants,  if  they  had  so  chosen,  might  have  had 
the  jury  to  respond  severally  to  each  count.  State  v. 
BasHerman,  54  Conn.,  88;  State  v.  Toole,  supra,  and  cases 
there  cited. 

As  to  the  plea  of  former  conviction,  the  former  verdict 
was  against  the  defendants,  and  having  been  set  aside  in 
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the  discretion  of  the  Court,  nothing  remains  to  support  the 
plea  of  a  former  conviction.  If  the  first  count  was  defect- 
ive, so  that  judgment  should  have  been  arrested,  the  defend- 
ants have  not  been  in  former  jeopardy.  State  v.  England, 
78  N.  C,  oo2. 

It  was  perfectly  proper  to  send  a  second  bill  at  the  same 
term.  State  v.  Harris,  91  N.  C,  656.  Indeed,  this  Court 
has  recommended  if  a  bill  is  of  doubtful  validity  to  send 
a  second  bill  at  the  same  term  and  not  to  postpone  trial 
thereon,  as  a  matter  of  course,  till  another  term.  State  \\ 
Skidmore,  109  N.  C,  797;  State  v.  Flowers,  Ibid.,  841.  845. 
Justice  should  be  administered  promptly  and  without  un- 
necessary cost  to  the  public,  to  the  defendant  or  the  wit- 
nesses.    State  v.  Caldwell  J  112  X.  C,  854. 

No  Error. 


STATE  V.  F.  R.  JOHNSON 


^Municij^'ecl  Authority — Fire  District — WuQ^en  Buildings 
Ordinance  Proliihiting  Repairs^of  ]W9pieh  Buildings. 


1.  Municipal  oor|X)rationa  may,  if  there  is  no  law  to  the  contrary,  pre- 

s^cribe  a  fire  limit  and  forbid  the  erection  of  wooden  buildings 
within  such  bounds  as  they  may,  by  ordinance,  prescribe;  and,  it 
seems,  this  may  be  done  by  or  through  the  delegated  authority  of 
the  Lejrislature,  even  where  the  enforcement  of  the  law  or  oitli- 
nance  causes  a  suspension  of  work  previously  contracted  for. 

2.  Where  the  Ix?gislature  has  granted  authority  to  a  municii>ality  to 

supervise  or  prevent  the  replacing  of  a  roof  with  another  of  shin- 
gles, instead  of  constructing  one  of  material  less  liable  U>  destrtic- 
tion,  an  ordinance  forbidding  an  owner  of  a  building  within  a 
prescribed  fire  limit  to  alter  or  repair  a  wooden  building  within 
such  limit,  without  the  consent  of  the  Board  of  Aldermen,  is  not 
unreasonable,  and  will  be  uj>held. 
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Criminal  action,  tried  before  Boykin,  J.,  at  Spring 
Term,  1893,  of  Forsyth  Superior  Court,  on  appeal  from 
the  judgment  of  the  Mayor  of  the  city  of  Winston. 

A  jury  trial  was  waived,  and  the  facts  agreed  are  as  fol- 
lows: Defendant  was  occupying  and  controlling  a  two-story 
wooden  frame  house  with  brick  basement,  situated  in  the 
city  of  Winston,  within  1,000  feet  of  the  Court  Square,  and 
about  the  9th  of  December,  1892,  the  house  was  partially 
destroyed  by  fire;  that  on  the  6th  of  January,  1893,  the 
defendant  made  a  contract  with  certain  builders  to  have 
the  house  repaired  at  the  cost  of  $490;  the  original  cost  of 
the  building,  including  brick  basement,  was  about  $2,000. 
Shortly  after  work  began  under  said  contract  the  defend- 
ant was  arrested,  tried  and  convicted  before  the  Mayor,  and 
on  appeal  to  the  Superior  Court  the  case  was  dismissed 
on  motion  to  quash  the  warrant.  About  the  17th  of  March, 
1893,  the  defendant,  without  the  consent  of  the  Board  of 
Aldermen,  placed  said  contractors  at  work  again  on  the 
building;  and  he  was  again  arrested  and  tried  before  the 
Mayor  and  fined,  and  he  appealed  from  the  judgment  to 
the  Superior  Court.  The  following  ordinances  relating  to 
this  matter  were  adopted  by  said  Board:  "That  for  the 
protection  of  the  city  against  fire  the  following  ordinances 
be  enacted  under  chapter  5,  as  sections  36  and  37  of  said 
chapter  5  of  the  ordinances  of  the  city :  Section  36.  That 
the  fire  limit  shall  be  the  territorv  from  the  center  of  Court 
Square,  extending  one  thousand  feet  in  each  direction;  that 
it  shall  be  unlawful  without  the  consent  of  the  Board  for 
any  person  or  corporation  to  erect,  alter  or  repair  any 
wooden  building  within  said  fire  limit,  and  any  person  or 
corporation  violating  the  same  shall  be  fined  fifty  dollars; 
that  for  each  day  such  person  or  corporation  continues  to 
erect,  alter  or  repair  such  building  it  shall  constitute  a 
separate  violation  of  the  ordinance,  etc.     Sec.  37.  That 
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any  person  who  shall  assist  in  constructing  or  repairing 
any  building  prohibited  in  above  section  shall  be  fined,"  etc. 

There  were  other  sections  of  the  ordinances  prohibiting 
the  erection  of  wooden  buildings  in  the  business  portion  of 
the  city  without  the  written  consent  of  the  aldennen,  etc., 
and  the  fire  limit,  1,000  feet  from  the  Court  Square,  was 
established,  etc. 

The  defendant  appealed  from  the  judgment. 

The  Attorney  General  and  Mesm^s.  Glenn  &  Manly,  for  the 
State, 

Mess7*s.  \\atso7i  &  Buxton,  for  the  defendant. 

Avery,  J.:  Municipal  corporations  are  the  creatures  of 
the  Legislature,  and  their  powers  may  be  curtailed,  enlarged 
or  withdrawn  at  the  will  of  the  creator,  whose  control  over 
them  is  limited  only  bv  the  restriction  that  no  statute  will 
be  enforced  which  impairs  the  obligation  of  a  contract, 
interferes  with  vested  rights,  or  is  in  conflict  with  any  pro- 
vision of  the  organic  jaw  of  the  State  or  nation.  It  is  too 
well  settled  to  recapitulate,  or  even  justify  discussion,  that 
towns  certainly  by  virtue  of  an  express  grant  of  authority 
to  do  so,  and  according  to  most  authorities  by  implication 
arising  out  of  the  general  welfare  clause,  if  there  is  no 
general  law  to  the  contrary,  are  empowered  to  pre.scribe  a 
fire  limit  and  forbid  the  erection  of  wooden  buildings? 
within  such  bounds  as  they  may  by  ordinance  prescrilx*. 
15  Am.  and  Eng.  Enc,  1170 ;  1  Dillon  Mun.  Corp.,  section 
405;  Horr  &  Bemis  Mun.  Ord.,  section  222;  Keilinger  v. 
Bickel,  117  Pa.  St.,  326.  The  weight  of  authority  seemis 
to  be  also  in  favor  of  the  proposition  that  the  Legislatuiv 
has  the  power  to  prevent  the  erection  of  wooden  buildings 
in  such  corporations,  or  to  delegate  to  the  municipalities 
tlie  autlioritv  to  do  so,  even  where  the  enforcement  of  tlie 
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law  or  ordinance  eaiises  a  suspension  of  work  in  the  erec- 
tion of  structures  of  this  kind  by  persons  who  are  currying 
out  contracts  for  their  erection  made  previously  with  the 
owners  of  the  land.  Cordon  v.  Miller,  11  Midi.,  581  ;  />- 
parte  Fiske,  17  CaL,  125.  Persons,  in  contemplation  of  law, 
contract  with  reference  to  the  existence  and  possible  exer- 
cise of  this  authority  when  it  is  vested  in  the  municipality. 
Salerti  v.  Magness,  123  Mass.,  574;  Munn  v.  Illinois,  94  U. 
S.,  113;  Woodlawn  Cemetery  v.  Everett,  118  Mass.,  354; 
Commissioners  v.  Intoxicating  Liquors,  115  Mass.,  153.  Upon 
this  same  principle  all  agreements  for  building  are  deemed 
to  be  entered  into  in  view  of  the  contingency  that  such  power 
may  be  granted  by  the  Legislature  (when  it  has  not  already 
been  delegated)  while  the  contracj  is  still  in  fieri.  15  Am. 
and  Eng.  Enc,  1171. 

While  it  might  be  unreasonable  to  prohibit  even  the 
slightest  repairs  to  wooden  buildings  standing  within  the 
fire  limits  prior  to  the  passage  of  a  statute  or  ordinance 
establishing  such  limits,  the  power  to  prevent  repairs  is 
delegated  and  presumablj^  exercised  for  the  protection  of 
l)roperty,  and  where  a  wooden  structure  within  the  bounds 
is  partially  destroyed  by  fire  already  it  is  not  unreasona- 
ble to  require  a  new  roof  to  be  made  of  material  less  liable 
to  combustion,  or  to  forbid  the  repairs  altogether  when  the 
damage  to  the  building  is  serious,  and  to  that  end  to  com- 
pel the  owners  to  give  notice  to  the  town  authorities  of 
their  purpose  to  repair,  and  of  the  character  of  the  contem- 
plated work.      Village  of  Lewisville  v.  \Vehstei%  108  111.,  414. 

We  are  aware  that  there  is  much  conflict  of  authoritv  as 
to  the  reasonableness  of  ordinances  forbidding  all  repairs 
or  the  enforcement  of  them  so  as  to  prevent  replacing  roofs 
with  the  same  material  used  before  their  destruction.  Horr 
&  Bemis,  section  223  (214);  Brady  v.  Insurance  Co.,  11 
Mich.,  425;  Ilv-parte  Fiske,  supra.  But  in  this  particular 
54 
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instance  the  Legislature  has  granted  a  municipality  the 
power  to  supervise  or  prevent  the  rephiciug  of  the  roof 
with  another  of  shingles  instead  of  constructing  one  of 
material  less  liable  to  destruction,  and  we  are  not  prepared 
to  question  its  authority  to  do  so,  since,  upon  the  principle 
already  announced,  persons  contracting  with  reference  to 
the  chances  of  the  granting  as  well  as  the  exercise  of  such 
powers  acquire  no  vested  rights,  and  afterwards  voluntarily 
incurring  all  of  the  risks  incident  to  their  situation,  have 
no  reason  to  complain  of  the  loss  when  it  befalls  them. 

The  C-ourt  imposed  a  fine  of  fifty  dollai's.  There  was  no 
attempt  to  enforce  the  portion  of  the  ordinance  imposing  a 
penalty  of  ten  dollars  for  every  hour  the  building  was  per- 
mitted to  remain.  Tl^rc  may  be  more  doubt  as  to  the 
reasonableness  of  that  provision.  Covwimi(yi}ersv.  Wilting, 
121  Mass.,  356.  But  it  is  not  necessary  to  pass  upon  a 
(juestion  not  fairly  raised,  and  we  forbear  to  do  so.  The 
judgment  is  Affirmed. 


STATE  V.  R.  L.  DIXON. 

(JarryiiKj  Concealed  Weapons — Intent. 

1.  The  otfence  of  carrying  a  con  waled  weapon  consistn  in  the  gailty 

intent  to  carry  tlie  weapon  concealed,  and  does  not  depend  up«>n 
the  intent  to  nse  it;  therefore, 

2.  Where,  in  the  trial  of  one  charged  with  carrying  concealed  weapon?, 

he  testified  that  he  carried  it  for  the  purpose  of  selling  it,  the  trial 
Judge  properly  instructed  the  jury,  in  effect,  that  there  was  no 
evidence  to  go  to  the  jury  to  rebut  the  presumption  of  guilt  which 
the  statute  raised  from  the  |>osse8sion,  about  his  person  and  otf  his 
own  premises,  of  a  concealed  deadly  weapon. 

[Stnit-  V.  Hfirriaotiy  {)'.]  X.  C,  (JOo,  overruled). 
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This  was  an  indictment  for  currying  a  concealed  weapon 
(a  pistol),  tried  before  Winston,  J.,  at  November  Term,  1893, 
of  Rockingham  Superior  Court. 

Witnesses  for  the  State  testi^ed  that  they  saw  the  defend- 
ant off  his  own  premises  with  a  pistol  concealed  about  his 
person ;  that  this  was  at  a  mill-pond. 

The  defendant  testified  in  his  own  behalf  that  one  Cor- 
nelius Williams  gave  him  the  pistol  to  sell,  promising  him 
that  he  might  have  all  he  sold  it  for  above  a  certain  amount, 
and  in  this  he  was  corroborated  by  Williams.  He  further 
testified  that  he  carried  the  pistol  to  the  pond  that  day,  it 
being  a  holiday,  and  hearing  there  was  to  be  a  i)icnic,  for 
the  puri)ose  of  trying  to  sell  it  to  some  one  of  the  crowd; 
that  this  was  his  sole  purpose  in  c^Tying  it,  and  that  it  was 
for  no  purpose  offensive  or  defensive.  He  further  testified 
that  there  was  no  special  person  to  whom  he  had  any 
engagement  to  sell  the  pistol  at  the  pond ;  that  he  and 
others  shot  at  a  mark  that  day ;  that  on  one  occasion  before 
this  he  had  tried  to  sell  it  to  a  '^hand''  in  a  field;  that  he 
had  never  sold  the  pistol,  but  since  the  time  at  the  mill- 
pond  had  had  it  at  home;  that  on  his  way  home  from  the 
mill-pond  on  the  day  above-mentioned  he  went  by  a  neigh- 
bor's house,  having  the  pistol  with  him,  after  carrying  it 
to  the  pond  to  sell,  and  being  on  his  way  home,  as  above 
stated. 

His  Honor  charged  the  jury  that  a  man  might  rebut  the 
presumption  of  guilt  arising  in  cases  of  this  kind,  after 
admitting  that  he  had  a  pistol  concealed,  by  showing  that 
he  was  carrying  the  pistol  for  a  lawful  i)resent  purpose,  but 
that  if  one  could  borrow  or  procure  a  pistol  to  sell  and 
carry  it  about  with  him  from  place  to  place  during  a  period 
of  several  months,  trying  to  sell  it,  and  selecting  public 
days  for  the  purpose  as  well,  and  shooting  same  five  times 
on  a  picnic  occasion,  the  statute  would  be  a  dead  letter; 
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that  upon  tlic  whole  evidence,  if  believed,  the  defendant 
was  guilty. 

There  was  a  verdict  of  guilty,  and  the  defendant,  having 
excei)ted,  appealed  from  the*judgnient  i)ronounced. 

'The  Attorney  Genei^al,  for  the  State. 
xMr.  A.  J.  Burton y  for  defendant. 

Clark,  J.:  The  defendant  carried  the  pistol  concealed 
about  his  person  off  his  own  premises.  The  criminal  intent 
in  such  cases  is  the  intent  to  carry  the  weaj)on  concealed. 
The  matter  set  up  in  defence  is  not  sufficient,  and  upon  the 
defendant's  own  testimony  he  was  guilty.  As  there  seems 
a  misconception  to  some  extent  of  the  authorities  it  may 
be  well  to  review  them: 

In  State  v.  Speller,  86  X.  C,  697,  the  act  forbidding  the 
carrying  of  concealed  weapons  was  held  constitutional;  and 
it  was  further  held  that  the  party  would  be  guilty  of  vio- 
lating the  act  though  ho  carried  the  weapon  for  self-protec- 
tion in  consequence  of  tlireats  of  violence. 

In  State  v.  Woodfn,  87  N.  C,  526,  it  was  held  no  defence 
to  show  that  the  concealed  weapon  was  carried  for  the  pur- 
pose of  hunting. 

In  State  v.  Gilbert,  87  X.  C,  527,  it  was  held  that  the  pre- 
sumption of  guilty  intent  from  the  fact  of  the  weapon  being 
concealed  was  n^butted  by  the  express  finding  of  the  jury, 
in  the  special  verdict,  that  there  was  no  guilty  intent. 
There,  a  merchant  had  bought  a  pistol  in  his  trade  and  was 
carrvinji:  it  from  one  store  to  another.  ** Though tlessl v." 
as  the  Court  says,  he  i)ut  it  in  his  pocket  without  intending 
to  conceal  it.  The  guilty  intent,  it  is  there  said,  is  '*the 
purpose  to  carry  it  so  it  may  not  be  seen,"  and  that  pur- 
pose the  jury  found  did  not  exist  in  that  case.  This  decis- 
ion has  been  much  misunderstood. 
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In  State  V.  BroadnaXy  91  N..C.,  54.3,  it  was  liokl  that  one 
was  not  guilty  who  was  merely  carrying  to  tlie  owner  a  pis- 
tol for  which  he  had  been  sent,  since  tlie  offence  was  the 
wearing  or  carrying  of  a  concealed  weapon  which  the 
bearer  might  use  on  an  emergency.  This  j)urports  to  be 
based  ui)on  Gilbert's  case,  supra,  but  in  fact  was  an  exten- 
sion of  the  princij)le  of  that  case  carried  to  its  extreme 
limit.  It  can  only  l)e  sustained  cm  the  ground  that  the* 
party  was  not  intending  to  carry  a  weapon  at  all,  but  was 
simply  conveying  a  piece  of  merchandise,  as  an  express 
messenger  might  carry  a  pistol  or  riHe  in  a  box  or  case  in 
the  line  of  business. 

In  State  v.  Harrison,  93  N.  C,  6()o,  it  was  held  that  if  the 
defendant  carried  the  weapon  concealed  on  his  i)erson,  but 
testified  that  he  did  so  for  the  purpose  of  trading  it  off, 
this  was  evidence  to  rebut  the  intent,  and  should  have  been 
submitted  to  the  jury.  After  tlie  fullest  consideration,  and 
with  deference  to  the  eminent  Judge  who  delivered  the 
opinion,  we  cannot  think  so,  nor  do  we  concur  in  the  reason 
given  that  it  was  *'on  all-fours''  with  Gilbert's  case.  In 
Gilbert's  case  the  jury  found  that  there  was  no  criminal 
intent;  L  6\,  no  intent  to  carry  the  weapon  concealed,  it 
being  a  sample  pistol  thoughtlessly  put  in  the  pocket  of  the 
overcoat  by  the  merchant  purchaser  and  carried  from  one 
store  to  another  to  be  packed  up  with  other  purchases.  In 
Harrison's  case  the  defendant  purposely  and  intentionally 
carried  the  weai)on  concealed.  There  was  full  opportunity 
to  use  it  if  occasion  offered,  and  the  defendant's  act  came 
within  the  spirit  and  letter  of  the  statute.  There  was  no 
reason  why  the  pistol  could  not  have  been  carried  openly, 
as  the  defendant  could  have  lerallv  carried  it.  This  would 
have  given  better  o])portunities  of  negotiating  a  sale  than 
the  concealed  carriage  of  it. 

Having  said  this  much,  it  is  unnecessary  to  say  more 
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than  tlmt  his  HT)nor  correctly  charged  the  jury  in  tlie  pre.sent 
case  **that  if  one  could  borrow  or  i)rocure  a  pistol  to  sell  or 
convey  it  about  with  him  from  place  to  place,  during  a  period 
of  several  months,  trying  to  sell  it  and  selecting  public  days 
for  the  purpose  as  well,  and  shooting  some  five  times  ou  a 
picnic  occasion,  the  statute  would  be  a  dead  letter;  that 
upon  the  whole  evidence,  if  believed,  the  defendant  was 
guilty."  This  was  in  effect  a  charge  that  there  was  no  evi- 
dence sufficient  to  go  to  the  jury  to  rebut  the  presumption 
of  guilt  which  the  statute  raises  from  the  possession  about 
his  person  of  a  deadly  weapon  oif  one's  own  premises. 
State  V.  McMayms,  89  N.  C,  oo5.  The  carrying  a  concealed 
weapon  cannot  be  excused  because  carried  in  self-defence 
or  for  hunting.  Of  course,  therefore,  it  cannot  be  excused 
if  carried  for  the  purpose  of  peddling  it  off,  with  all  the 
incidental  opportunities  of  use.  To  so  hold  would  be  a 
virtual  and  effective  repeal  of  the  statute.  The  presumj)- 
tion  may  be  rebutted  by  an  ex})ress  finding  that  there  was 
no  guilty  intent,  as  where  the  i)istol  was  carried  from  one 
store  to  another  to  be  packed  up,  without  any  thought  or 
intent  to  conceal  it,  or  where,  under  some  circumstances,  it 
is  carried  by  a  messenger  to  be  delivered  to  the  owner  or 
purchaser.  But  matters  of  excuse  can  be  extended  uo 
further  with  safety  and  a  due  regard  to  the  integrity  of  the 
statute.  As  was  said  in  McManus'  case,  supra,  the  statute 
''nr;st  iiceivc  such  reasonable  coUvStruction  as  will  etfectu- 
nte  its  purpose." 

State  V.  Harrison,  supra,  is  overruled.  In  trials  for  this 
ofifbnce  it  should  be  borne  in  mind  that  the  guilty  intent  is 
the  intent  to  carry  the  wea{)on  concealed,  and  does  noi 
depend  upon  the  intent  to  use  it.  The  object  of  this  stat- 
ute is  not  to  forbid  the  carrying  of  a  deadly  weapon  for  use. 
but  to  i)revent  the  opportunity  and  temptation  to  use  it 
arising  from  its  concealment.     If  the  weapon  is  carried  for 
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lawful  use,  or  even  for  unlawful  use,  the  defendant  would 
not  be  guilty  under  this  section  if  the  weapon  is  carried 
openly,  since  this  statute  applies  not  to  the  act  of  carrying 
the  weapon  or  the  purpose  in  carrying  it,  but  to  the  man- 
ner of  carrying  it.  Xo  Error. 


STATE  V.  MACK  AUSTIN. 

Ordinance,  validity  of — Municipal  Authority — -Police  Poxvev — 

Restraint  upon  Minors. 

1.  The  Legislature  may  declare  it  unlawful  for  any  minor  to  enter  a  bar- 

room . 

2.  The  Legislature  may  transfer  to  municipal  bodies  created  by  it  the 

duty  and  responsibility  of  exercising  a  portion  of  its  own  police 
power  in  such  manner  as  the  commissioners  may  deem  necessary. 

3.  Where  the  charter  of  a  town  authorizes  the  commissioners  '*  to  make 

such  by-laws,  rules  an«l  regulations  for  the  better  government  of 
said  tow^n  as  they  may  deem  necessary,  provided  the  same  be  not 
inconsistent  with  the  laws  of  the  land,"  an  ordinance  prohibiting 
an  unmarried  minor,  except  when  acting  as  the  agent  of  his  parent 
or  guardian,  from  entering  any  V>ar-room  or  room  where  spirituous, 
vinous  or  malt  liquore  are  kept  for  sale,  is  valid,  being  reasonable 
and  consistent  with  the  laws  of  the  State. 

Avery,  J.,  dissents,  arguendo. 

Crlmixal  action,  tried  at  August  Term,  1893,  of  I'nion 
Superior  Court,  on  appeal  from  a  judgment  of  the  Mayor 
of  the  town  of  Monroe. 

The  defendant  was  charged  witli  the  violation  of  an 
ordinance  of  the  town.  Upon  the  trial  in  the  Superior 
Court  the  jury  found  a  special  verdict,  substantially  as  fol- 
lows: **  Ordinance  No.  62  is  that  no  person  who  is  under 
twentv-one  vears  of  a<2:e  shall  enter  anv  l>ar-room,  etc.,  pro- 


856  IN  THE  SUPREME  COURT.  [114 


State  r.  ArsTix. 


vided  the  same  shall  not  apply  to  any  minor  who  is  married 
or  who  enters  as  the  agent  or  servant  of  the  parent  or  guar- 
dian ;  the  defendant  was  twenty  years  old  and  not  married 
and  was  not  acting  as  agent  or  servant  when  ho  entered  the 
bar-room." 

The  defendant  requested  the  Court  to  charge  that  the 
ordinance  was  invalid.  This  was  refused,  and  the  defend- 
ant was  held  to  be  guilty,  and  appealed. 

llie  Attorney  Gmeral,  for  the  State. 

.}fcssrs.  Batchelor  &  Deirreux  and  R,  B.  Redicine,  for  de- 
fendant. 

BuRWELL,  J.:  The  town  of  Monroe  has  power  and  au- 
thority ''to  make  such  by-laws,  rules  and  regulations  for 
the  better  government  of  the  town"  as  the  commissioners 
thereof  may  deem  necessary,  provided  the  same  are  *'not 
inconsistent  with  the  laws  of  the  land."     The  Code,  §3799. 

This  is  an  express  grant  of  authority  to  the  officers  of  this 
municipal  corporation  to  exercise  within  the  territory  made 
subject  to  their  control  the  police  power  of  the  State,  the 
only  expressed  restriction  upon  their  action  being  that  the 
rxiles  and  regulations  m^jde  by  them  shall  not  be  iucou- 
sistent  with  "the  laws  of  the  land." 

Authorities  need  not  be  cited  to  [)rove  that  the  Legisla- 
ture of  the  State  may  transfer  to  local  municipal  legisla- 
tive bodies  created  by  it  the  duty  and  responsibility  of 
exercising  a  portion  of  its  own  police  power.  It  seems  to 
be  conceded  that  the  Legislature  has  power  to  declare  it 
unlawful  for  any  minor  to  enter  a  bar-room,  and  thus  pro- 
tect them  from  the  evil  influences  that  might  aifect  them  if 
exposed  to  the  tem{)tations  to  whicli  their  presence  in  such 
resorts  might  expose  them. 

This  concession  is  an  admission  that  the  ordinance  in 
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question  is  not  repugnant  in  its  provisions  to  either  the 
Federal  or  State  Con.stitutions,  for  those  fundamental  enact- 
ments impose  their  restraining  influence  on  the  Legislature 
not  less  than  on  its  creatures — the  legislative  councils  of 
the  towns  and  cities  of  the  Commonwealth. 

There  being,  then,  no  ground  for  maintaining  that  the 
ordinance  under  consideration  is  invalid  because  of  its 
unconstitutionality,  and  the  grant  by  the  Legislature  to 
the  municipality  of  the  power  to  exercise  its  police  power 
in  such  manner  as  the  commissioners  may  deem  necessary 
being  clear  and  explicit,  it  only  remains  to  inquire  whether 
the  enactment  is  consistent  with  the  laws  of  the  State  ai)d 
is  reasonable.  In  the  grant  of  poHce  power  to  this  munici- 
pality the  restriction  imposed  is  that  its  ordinance  shall 
not  be  inconsistent  with  -'the  laws  of  the  land."  The 
expression,  '*the  laws  of  the  land,"  can  only  refer  to  the 
laws  of  this  State — the  statutes  and  common  law — bv  the 
enforcement  of  which  peace  and  good  order  are  maintained 
throughout  this  State,  and  by  which  the  conduct  of  all  its 
citizens,  whether  they  dwell  in  the  cities  and  towns  or  not, 
is  controlled.  It  is  not  j)ermitte<l  to  these  local  legislative 
bodies  in  this  State  to  exercise  that  portion  of  the  police 
power  entrusted  to  them  upon  subjects  about  which  the 
Legislature  has  seen  fit  to  enjict  laws  {Washingtoii  v.  Ham- 
mond,  7()  X.  C,  33;  State  v.  Brittain,  89  N.  C,  o74),  nor  to 
adopt  ordinances  that  tend  to  obstruct  the  general  policy 
of  the  State  in  the  exercise  of  its  police  power  as  evinced 
by  its  statutes.  In  the  treatise  of  Horr  &  Bemis  on  Munici- 
pal  Police  Ordinances  (section  88)  it  is  said  :  ^'According  to 
the  American  theory  of  municipal  existence,  the  legislation 
j)ermitted  to  be  exercised  by  municipal  corporations  is  a 
mere  delegation  of  the  power  of  the  State,  and  the  ordi- 
nances created  by  virtue  of  this  delegated  authority  are 
as  much  a  part  of  the  general  scheme  of  legislation  as  arc 


858  IN  THE  SUPREME  COURT.  [114 


State  r.  Austin. 


the  laws  of  the  State.  It  is,  therefore,  necessarv  that  thev 
should  be  consistent  with  the  laws  of  the  State.  *  *  * 
Municipalities  have  no  power  to  repeal,  directly  or  indi- 
rectly, the  laws  of  the  State,  and  their  legislation  must 
accord  with  the  policy  of  the  legislation  of  the  State.  If 
the  only  measure  of  authority  were  the  terms  of  the  char- 
ter  there  would  often  be  ordinances  plainly  within  the 
granted  power  but  irreconcilable  with  some  State  law  or 
contrary  to  the  settled  {)olicy  of  the  State,  a  result  neither 
lawful  nor  intended.  Some  charters,  by  express  language, 
restrict  the  ordinances  that  maj'  be  passed  to  such  as  are 
consistent  with  the  laws  of  the  State.  Others  are  silent 
upon  the  subject,  but  the  restriction  exists  whether  expressed 
or  not,  and  becomes  very  important  in  its  application." 

We  can  discern  no  inconsistency  between  the  provisions 
of  the  ordinance  under  consideration  and  any  particular 
law  of  the  SUite  or  the  general  policy  of  its  legislation. 
Indeed,  we  find  in  it  rather  a  commendable  effort  on  the 
part  of  this  local  legislative  body  to  supplement  what  the 
State  by  its  general  legislation  has  done  to  protect  the 
young  of  the  Connnon wealth.  The  State  declares  that  one 
who  deals  in  intoxicating  liquors  shall  neither  sell  nor  give  to 
an  unmarried  minor  any  such  liquors.  The  Code,  §1077. 
This  ordinance  declares  that  such  minor  shall  not  enter 
the  bar-rooms  that  are  subject  to  the  control  of  the  town. 
It  helps  and  does  not  hinder  the  policy  of  the  State  upon 
this  subject.  All  its  tendencies  are  towards  the  prevention 
of  the  infraction  of  tin?  law  of  the  State  and  the  preserva- 
tion of  peace  and  good  order.  Its  rigid  enforcement  must 
be  desired  by  the  proi)rietors  of  saloons,  for  only  danger 
and  trouble  can  come  to  them  from  allowing  such  persons 
to  frequent  their  places  of  business.  Siaie  v.  Kittelk\  110 
N,  C,  oGO.  It  interferes  with  none  of  the  saloon-keeper's 
rights,  and  is,  indeed,  contrived  in  part  for  his  protection. 
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It  prevents  minors  from  exposure  to  temptation  in  places 
where  they  should  not  go.  The  law  which  forbids  any 
dealer  in  intoxicating  licjuors  to  give  or  sell  to  a  minor 
such  liquors  is  valid.  Its  validity  could  scarcely  be 
assailed  with  any  show  of  reason.  Black  on  Intoxicating 
Liquors,  section  42.  This  ordinance  rests  upon  the  same 
foundation  as  that  law  —  the  right  of  the  State,  either 
by  direct  general  legislation  or  through  its  municipal 
**home  rule^'  agencies,  to  shield  youth  from  temptation. 
It  has  been  held  (says  the  author  quoted  above)  that  a 
law  against  permitting  a  minor  to  enter  upon  and  remain 
in  a  retail  liquor  dealer's  place  of  business  is  valid, 
and  the  State  has  power  to  enact  and  enforce  such  a  law 
even  in  disregard  of  the  parent's  wishes  when  its  olyect 
and  tendency  are  to  protect  the  child.  Gokhticher  v.  Ford, 
62  Tex.,  38o. 

What  has  been  said  above  seems  a  sufficient  refutation 
of  the  assertion  that  the  ordinance  is  unreasonable,  oppress- 
ive and  discriminating.  It  seems  to  us  a  wise  and  whole- 
.some  restraint  upon  the  youth  of  the  community,  made  in 
their  interest  as  well  as  tliat  of  the  law-abiding  keepers  of 
the  bar-rooms.     It  is  not  oppressive. 

The  police  of  our  cities  and  towns — officers  charged  with 
the  duty  of  preventing  offences  as  well  as  of  arresting 
offenders — should  have  the  power  and  authority  to  prevent 
youths  from  entering  saloons.  They  can  derive  such  au- 
thoritv  onlv  from  such  ordinances.  It  is  not  unlawfullv 
discriminating.  It  applies  to  all  unmarried  minors,  and 
is  no  more  obnoxious  to  this  olyection  than  is  the  section 
of  The  (ode  mentioned  above  and  other  laws  which  are 
made  to  protect  and  control  the  youth  of  the  land.  While 
it  is  true  that  all  grants  of  power  to  municipal  corporations 
should  be  strictlv  construed,  and  that  all  doubts  should  be 
resolved  against  the  authority  of  the  corporation,  it  is  also 
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true  that  where,  as  in  this  case,  the  grant  of  power  is  plain 
and  unequivocal,  Courts  will  not  interfere  with,  control  or 
nullify  the  acts  of  the  officers  of  the  municipality  excej>t 
for  most  cogent  reasons.  The  contrary  course  would  bring 
about  an  unseemly  intermeddling  of  the  judicial  depart- 
ment of  the  government  with  the  established  agencies  of 
the  legislative  department — the  legislative  councils  of  towns 
and  cities — and  such  intermeddling  could  but  have  the 
effect  of  hampering  the  action  of  those  bodies  and  retard- 
ing the  development  of  such  communities. 

If  fraud,  dishonesty  or  oppression  is  charged  against 
them  Courts  will  be  swift  to  investigate  the  charge  and  to 
correct  the  evil  if  found  to  exist.  But  other  matters, 
involving  mere  questions  of  exi)ediency  and  judgment, 
must  be  decided  in  another  way.  We  adopt,  as  a[)plicable 
here,  the  language  used  by  Judge  Daniel  in  llellen  v.  Xoc, 
3  lied.,  493:  **If  a  majority  of  the  citizens  of  the  town 
deem  the  ordinance  impolitic  or  injurious  to  the  people  of 
the  corporation,  they  have  the  power  in  their  own  hands  to 
remedy  the  evil;  but  we  cannot  say  that  this  ordinance  i» 
against  the  general  law  or  is,  in  itself,  unreasonable." 

No  Error. 

AvKRY,  J.,  dissenting:  I  cannot  concur  in  the  opinion  of 
the  Court,  and  as  my  dissent  rests  upon  the  idea  that  the 
municipality  has  usurped  powers  not  delegated  to  it,  I  deem 
it  proper  to  give  ex})ression  to  my  views. 

The  only  question  presented  is  whether  a  municipal  cor- 
poration under  a  grant  of  power  (1)  to  make  such  by-laws, 
rules  and  regulations  for  the  better  government  of  .said 
town  as  thev  mav  deem  necessarv,  provided  the  same  be 
not  inconsistent  with  the  laws  of  the  land*  (2)  to  exercise 
all  of  the  authority  conferred  on  towns  generally  under 
chapter  (]2,  second  volume  of  The  (ode,  is  empowered  by 
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ordinance  to  prohibit  an  unmarried  minor,  except  when 
acting  as  the  agent  of  his  parent  or  guardian,  from  enter- 
ing any  bar-room  or  room  where  spirituous,  vinous  or  malt 
liquors  are  kept  for  sale. 

It  was  not  contended  on  the  argument  that  the  Legisla- 
ture, in  the  exercise  of  its  police  power,  was  not  authorized 
to  prohibit  infants  from  exposing  themselves  to  such  evil 
influences,  nor  was  it  necessary  to  discuss  the  question 
whether  the  Legislature  was  empowered  by  the  Constitution 
to  delegate  to  the  municif>ality  the  authority  to  enact  the 
ordinance  set  forth  in  the  special  verdict,  unless  we  dis- 
cover upon  a  careful  examination  that  the  power  has  been 
granted  either  expressly  or  by  fair  implication.  1  Dillon 
Mun.  Corp.,  sec.  89;  Statew  Webber,  107  N.  C,  962;  15 
Am.  and  Eng.  Enc,  1039.  The  first  contested  point,  there- 
fore, is  whether  under  the  permission  to  make  by-laws, 
contained  in  the  charter,  or  under  the  general  act,  the 
authority  to  enact  this  ordinance  has  been  incidentally 
conferred.  The  Supreme  Court  of  New  Jersey  stated,  in 
the  case  of  Taylor  v.  Grimvold^  2  Green,  222,  the  doctrine 
upon  which  the  decision  of  the  question  involved  depends: 
"Whenever  a  bv-law  seeks  to  alter  a  well-settled  and  fun- 
damental  principle  of  the  common  law,  or  to  establish  a 
rule  interfering  with  the  rights  of  individuals  or  the  pub- 
lic, the  power  to  do  so  must  come  from  plain  and  direct 
legislative  enactment.  The  Legislature  may  enact  laws 
imposing  restraint  upon  the  natural  liberties  of  the  people 
for  the  benefit  of  the  public  morals,  provided  no  constitu- 
tional right  of  the  individual  is  violated,  but  where  a 
municipal  corporation,  which  is  a  public  agency  created  by 
the  law-making  branch  of  the  government,  undertakes  to 
pass  laws  in  derogation  of  common  right  it  is  incumbent 
upon  such  municipality  to  show  clearly  not  only  that  the 
Legislature  is  warranted  by  tlie  Constitution  in  delegating 
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but  has  actually  conferred  the  power  claimed.  Dillon  says 
(1  Dillon,  sec.  325,  citing  Taylor  v.  Ginswold,  supra,  in  sup- 
port of  the  proposition):  **An  ordinance  cannot  legally 
be  made  which  contravenes  a  commoai  right  unless  the 
power  to  do  so  be  plainly  conferred  by  a  valid  and  compe- 
tent legislative  grant,  and,  in  cases  relating  to  such  right, 
authority  to  regulate  conferred  upon  towns  of  limited 
powers  has  been  held  not  necessarily  to  include  the  power 
to  prohibit."  One  of  the  cases  cited  by  Dillon  to  sustain 
this  proposition  is  Hayden  v.  NoyeSy  5  Conn.,  391,  where  the 
Court  held  that  the  authority  of  a  town  to  regulate  fishing 
in  a  navigable  stream  within  its  limits  did  not  warrant 
it  in  enacting  a  by-law  prohibiting  fishing  within  its 
boundaries. 

The  commissioners  of  the  town  of  Monroe  mav  bv  virtue 
of  its  charter  ''make  such  by-laws,  rules  and  regulations 
for  the  better  government  of  said  town  as  they  may  deem 
necessary,  provided  the  same  be  not  inconsistent  with  the 
laws  of  the  land."  The  word  law,  in  its  general  sense, 
includes  statute  and  common  law  as  well  as  the  Constitu- 
tion, and  the  term  '*  laws  of  the  land  "  has  been  so  expres^sly 
interpreted  by  high  authority.  12  Am.  and  Eng.  Enc, 
950,  note  1 ;  Insurance  Company  v.  Wrightj  22  Am.  and  Eng. 
Corporation  cases,  662,  note.  The  language  which  was 
incorporated  in  Magna  Chorda  and  transplanted  into  all  of 
our  State  Constitutions  and  has  been  declared  equivalent 
to  *'due  process  of  law"  is  law  (not  laws)  of  the  land. 
The  phrase  ''laws  of  the  land"  was  construed  in  the  case 
cited  to  include  both  common  and  statute  law,  and  bv 
other  Courts  to  embrace  Constitutions  also.  Cooley,  p.  32. 
Is  the  ordinance  in  derogation  of  a  right  w^hich  the  com- 
mon law  from  time  immemorial  has  conferred  upon  a 
minor  twentv  vears  old  ?  An  individual  right  is  that  which 
a  person  is  entitled  to  have  or  to  receive  from  others  or  to 
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do  under  the  protection  of  the  law.  21  Am.  and  Eng.  Enc, 
406  ;  Railroad  v.  Roty,  6  Neb.j  40.  The  common  hiw  clearly 
includes  all  principles  and  rules  of  action  established  for 
the  security  of  the  rights  of  personal  liberty  and  private 
property  which  are  not  embodied  in  some  express  legisla- 
tion. **  Personal  liberty  consists  in  the  power  of  locomo- 
tion, of  changing  situation,  or  moving  one's  person  to 
whatever  place  one's  inclination  may  direct,  without 
imj)risonment  or  restraint  unless  by  due  course  of  law.'' 
Anderson's  Law  Die,  619;  1  Bl.  Com.,  134.  Mr.  Black- 
stone  says  further  of  this  privilege  of  free  locomotion  that 
it  is  "a  right  strictly  natural,  and  the  law  of  England. has 
never  abridged  it  without  sufficient  cause,  and  that  in  this 
Kingdom  it  cannot  ever  be  abridged  at  the  mere  discretion 
of  the  magistrate  without  the  explicit  permission  of  the 
laws."  This  is  a  statement  of  the  well-settled  doctrine  that 
even  a  statute  passed  by  the  Legislature  must  be  construed 
strictly  when  it  operates  to  any  extent  to  repeal  or  abro- 
gate any  principle  of  common  law,  which  protects  personal 
security,  personal  liberty  or  private  property. 

Has  an  infant  a  right  of  locomotion  which  the  common 
law  protects  and  other  persons  are  bound  to  respect?  A 
person  sui  generis  may  enter  any  house  where  goods,  wares 
or  groceries  are  sold,  subject  only  to  the  right  of  the  pro- 
prietor to  eject  him  for  misconduct.  An  infant  labors  under 
disabilities,  as  to  the  power  to  make  contracts  or  execute  a 
will,  to  hold  oflBce  and  to  do  certain  other  acts;  but  the 
common  law  imposes  no  more  restraint  upon  his  locomo- 
tion than  upon  the  movements  of  an  adult,  except  such  as 
may  be  incident  to  parental  authority,  when  exerted.  If, 
therefore,  the  Legislature  had  attempted  by  express  statute 
to  prohibit  all  minors,  except  those  specified  in  the  ordi- 
nance, from  entering  houses  of  the  particular  classes  therein 
mentioned,  the  law  w^ould  have  been  at  least  subject  to  a 
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strict  construction  whenever  the  Courts  should  be  calle<l 
upon  to  enforce  it.  When  the  duty  is  imposed  on  the 
Courts^of  close  scrutiny  in  searching  for  a  power- claimed 
by  implication,  it  is  doubly  a  duty  to  see  that  it  exists  in 
some  shape  and  has  not  been  abused  in  the  particular  exer- 
cise of  it,  where  the  legislation  drawn  in  question  purports 
to  be  under  delegated  power  and  operates,  if  conferred  at 
all,  in  derogation  of  a  personal  right  recognized  by  the 
common  law.  Such  powder  does  not  pass,  as  we  have  seen, 
under  the  general  grant  of  authority  to  make  all  needful 
by-laws,  rules  and  regulations  (Dillon,  sec.  325);  but  not 
only  has^the  Legislature  omitted  to  confer,  but  it  has  posi- 
tively prohibited,  the  making  of  any  ordinance  not  consist- 
ent with  the  laws  of  the  land  (whether  statute  or  common 
law),  such  as  that  elementary  principle  declaratory  of  the 
right  of  an  infant  to  go  where  he  may  choose,  subject  only 
to  the  superior  authority  of  the  parent  to  control  him,  or 
the  Legislature  in  plain  terms  to  impose  restraints  for  his 
own  protection  or  the  general  welfare  of  the  public,  and  not 
repugnant  to  the  Constitution. 

The  other  powx^rs  conferred  upon  municipal  corporations 
under  the  general  law  are  embodied  in  The  Code,  §§3801 
and  3802,  which  are  as  follows: 

**They  may  establish  and  regulate  th^ir  markets  and 
prescribe  at  what  place  within  the  corporation  shall  be 
sold  marketable  things,  in  what  manner,  whether  by  weight 
or  measure,  may  be  sold  grain,  meal  or  flour,  if  the  flour 
be  not  packed  in  barrels,  fodder,  hay  or  oats  in  straw,  may 
erect  scales  for  the  purpose  of  weighing  the  same,  appoint 
a  weigher,  fix  his  fees  and  direct  by  whom  they  shall  be 
paid.  And  it  shall  not  be  lawful  for  the  commissioners  or 
other  authorities  of  any  town  to  impose  any  tax  whatever 
on  wagons  or  carts  selling  farm  products,  garden  truck,  tish 
and  oysters  in  the  public  streets  thereof. 
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**They  may  pass  laws  for  abating  or  preventing  nuisances 
of  any  kind  or  for  preserving  the  health  of  the  citizen." 

In  these  two  sections  we  find  enumerated  all  of  the 
express  powers  to  pass  ordinances,  except  such  as  arise 
under  the  authority  to  levy  taxes  and  to  repair,  i?Tiprove 
and  open  public  streets  and  sidewalks,  contained  in  the 
sections  immediately  preceding  and  following  those  quoted 
above.  80  that  if  the  ordinance,  for  a  violation  of  which 
the  defendant  is  indicted,  was  not  passed  by  virtue  of  the 
power  to  preserve  health  or  abate  or  prevent  nuisances, 
there  is  no  express  warrant  for  its  enactment  in  the  general 
statute,  as  there  is  no  sufficient  grant  of  authority  to  pass 
it  in  the  charter.  The  power  conferred  upon  the  munici- 
pality is  not  to  create  by  legislation  a  nuisance  not  pre- 
viously known  to  the  law,  but  to  protect  the  peoj)le  of  a 
town  from  annoyance  by  refusing  or  prohibiting  the  crea- 
tion of  what  already  comes  within  the  legal  definition  of 
nuisance.  Cooley  Const.  Lim.,  pp.  242  and  741,  note  2; 
Yeates  v.  Milwaukee^  10  Wall.,  497 ;  Salem  v.  Railroad,  98 
Mass.,  431. 

In  State  v.  Mott,  61  Md.,  297,  cited  by  Judge  Cooley  to 
sustain  substantially  the  proposition  we  have  laid  down, 
the  facts  were  that  the  citv  of  Baltimore  enacted  an  ordi- 
nance  providing  that  it  should  '*not  be  lawful  for  any  per- 
son, persons  or  body  corporate  to  work,  operate  or  continue 
in  use,  for  the  purpose  of  burning  oyster  shells  or  stone 
lime,  anv  kiln  situated  or  erected  within  the  limits  of  the 
city  of  Baltimore,  under  a  penalty,'*  etc.  The  defendant 
was  charged  in  the  indictment  with  operating  a  limekiln 
within  the  limits  of  the  city  of  Baltimore  for  the  purpose 
of  burning  oyster  shells  and  stone  lime,  etc.  The  authority 
to  pass  the  ordinance  was  claimed  under  a  provision  of  the 
charter  empowering  the  city  '*to  pass  ordinances  to  pre- 
serve the  health  of  the  city  and  to  prevent  and  remove 
00 
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nuisances,"  being  practically  identical  with  section  3802, 
the  only  difference  being  in  the  order  of  conferring  the 
powers  and  in  the  use  of  the  word  "abating'*  instead  of 
removing,  in  precisely  the  same  sense.  The  Court  lield 
that  it  was  not  a  nuisance  per  se  to  burn  a  limekiln  at  any 
point  within  the  limits  of  the  city,  and  the  corporation 
was  not  authorized  by  grant  of  power  to  prevent  and 
remove  to  prohibit  an  act  not  necessarily  a  nuisance.  ^>ee 
also,  Ward  v.  Little  Rock,  41  Ark.,  526.  Judge  Cooley 
also  cited  the  case  of  Fei^tilizer  Co.  v.  Hyde  Parky  70  111.,  634, 
in  which  the  Court  held  in  effect  that  where  the  Legisla- 
ture explicitly  gave  to  the  town  the  power  after  the  lapse 
of  two  vears  "to  determine  what  were  nuisances  and  to 
abate  the  same,"  the  corporation  was  not  authorized  to 
declare  anv  act  a  nuisance,  which  was  not  a  nuisance  at 
common  law,  till  after  the  expiration  of  the  time  mentionetl. 
The  Court  in  this  case  in  a  ver}'  elaborate  argument  main- 
tained the  right  of  a  private  corporation  to  manufacture 
fertilizer,  despite  any  general  power  in  the  town  to  protect 
or  prevent  nuisance,  unless  it  should  creak?  in  the  conduct 
of  its  business  a  nuisance  at  common  law.  It  has  been 
held  also,  for  similar  reason,  that  a  municipal  corporation 
has  no  more  power  to  legalize  an  acknowledged  nuisance 
than  it  has  to  prohibit  what  does  not  amount  to  a  nuisance 
as  such.  Pettie  v.  Johnson,  56  Ind.,  139 ;  15  Am.  and  Eng. 
Enc,  1185 ;  How.  &  B.  Mun.  Corp.,  252.  It  seems  need- 
less to  multiply  authorities,  as  we  might  do  almost  indefi- 
nitely, to  show  that  the  word  "  nuisance"  in  the  statute  must 
be  interpreted  according  to  its  technical  meaning. 

The  Legislature  has  the  authority  (no  longer  questioned  in 
this  State)  to  prohibit  the  sale  of  spirituous,  vinous  or  malt 
liquors,  and  possibly  to  declare  bar-rooms  a  nuisance,  but 
the  towns  cannot  prohibit  the  sale  of  liquors  without 
express  authority  from  the  Legislature  to  do  so.     Had  the 
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town  attempted  by  ordinance  to  prohibit  the  sale  of  spiritu- 
ous liquors  to  minors  only  the  ordinance  would  have 
been  void,  whether  the  statute  on  the  subject  were  in  force 
or  repealed,  because  no  such  authority  is  conferred  upon  it, 
either  expressly  or  by  implication/  How,  then,  does  the 
corporation  acquire  the  power  to  prohibit  a  boy,  upon  whom 
the  law  has  imposed  no  such  restraint,  from  entering  a 
house  where  a  business  legalized  by  our  statutes  is  being 
conducted?  It  is  doubtless  desirable  that  the  yotith  of  the 
State  should  be  guarded  against  the  temptations  to  which 
frequenters  of  such  places  are  Subjected.  Legislation  which 
will  legalize  what  the  Town  Commissioners  of  Monroe  have 
attempted  to  enact,  if  it  is  deemed  constitutional,  can 
probably  be  had  for  the  asking.  But  the  violation  of  con- 
stitutions or  statutes  under  the  specious  plea  of  reforming 
the  w^orld  in  obedience  to  a  higher  law  is  neither  excusable 
upon  moral  nor  defensible  upon  legal  grounds. 

I  think,  for  the  reasons  which  I  have  stated,  that  neither 
under  the  provision  of  the  charter  commonly  known  as  the 
general  welfare  clause  nor  under  the  power  to  protect  health 
and  prevent  nuisances  can  the  governing  authorities  of  a 
municipality  enact  a  valid  ordinance  purporting  to  prohibit 
a  boy  of  twenty  years  of  age  from  entering  where  business 
is  conducted  presumably  under  the  sanction  of  the  law. 
The  Legislature  may  put  the  sale  of  intoxicants  under  ban 
of  the  law  so  completely  that  a  place  where  it  is  illicitly 
sold  shall  be  deemed  a  nuisance,  but  while  such  business 
houses  are  licensed  bv  law  town  commissioners  cannot 
brand  them,  without  authority,  as  places  unfit  for  boys  who 
frequent  other  stores  and  saloons. 

It  w^as  contended  on  the  argument  of  the  case,  and  not 
without  authority  and  reason,  that  had  the  Legislature 
instead  of  the  municipality  enacted  a  law  prohibiting 
minors  from  frequenting  the  business  houses  mentioned  in 
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the  ordinance  in  question,  the  statute  wouhl  have  been 
unconstitutional  and  void.  Without  passing  upon  that 
question  or  even  conceding  for  the  sake  of  the  argunieni 
that  the  Legislature  has  the  power  to  prevent  a  minor  from 
being  employed  in  or  even  entering  a  place  where  intoxi- 
cants are  sold,  it  would  be  none  the  less  essential,  in  order 
to  give  validity  to  a  similar  law  passed  by  a  municipality, 
to  show  the  delegation  to  the  cor{)oration  of  the  authority 
claimed  either  expressly  or  by  fair  implication. 

The  authorities  cited,  therefore  (Black  on  Mun.  Leg.,  see. 
42,  and  numerous  cases  from  the  Courts  of  other  States),  in 
support  of  the  legislative  authority  to  pass  statutes  of  the 
same  purport,  have  no  necessary  bearing  upon  the  case  in 
the  absence  of  any  attempt  to  delegate  the  power  which 
the  town  attempted  to  exercise. 

I  think  that  the  Judge  below  erred  in  instructing  the 
jury  upon  the  special  verdict  to  tind  the  defendant  guilty, 
and  a  new  trial  ought  to  be  awarded. 


STATE  V.  BEX.  BRIDGERS. 
Larceny — Sufficiency  of  Evidence. 

1.  Evidence  which  only  raises  a  conjecture  or  suspicion  of  the  gnilt  of 

one  charged  with  an  offence,  hut  does  not  warrant  a  reaponable 
conchision  of  his  guilt,  ought  not  to  be  submitted  to  the  jur>-. 

2.  Where,  on  a  trial  for  larceny,  the  prosecuting  witness  testifie<l  thai,  on 

his  refusing  to  sell  the  defendant  any  mule  shoes  on  cn»dit,  defend- 
ant sat  down  on  a  keg  containing  some,  and  after  rattling  the  shoes 
for  a  wliile  with  his  hand  went  out  of  the  store  with  his  right  hand 
in  his  pocket;  that  he,  the  witness,  suspected  defendant  of  taking 
some  shoes,  but  did  not  know  whether  any  were  taken  or  not;  and 
defendant  testified  that  he  bought  n^qle  shoes  which  were  soon 
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afterwards  found  in  his  possession  from  one  M.,  who  testified  that 
he  did  not  remember  selling  them  to  the  defendant,  but  might 
have  done  so,  as  there  were  many  people  about  his  store  that  day: 
Hi'ldy  that  the  evidence  raised  only  a  conjecture  or  suspicion  of 
defendant's  guilt,  and  did  not  reach  the  dignity  of  legal  evidence. 

Indictment  for  larceny,  tried  before  Mclvery  J.,  aud  a 
jury,  at  Fall  Term,  1893,  of  Clevp:land  Superior  Court. 

The  defendant  was  charged  with  stealing  two  mule  shoes, 
the  property  of  R.  H.  Green  and  others. 

For  the  State,  Toliver  Green  testified  that  on  August  9th 
the  defendant  came  to  the  store  of  R.  H.  Green  &  Bro.,  of 
which  witness  is  a  member,  to  buy  a  pair  of  mule  shoes  on 
credit.  The  witness  refused  to  let  him  have  them  and  the 
defendant  then  took  a  seat  on  a  keg  containing  some  mule 
shoes  and  was  rattling  the  shoes  for  a  while,  rattling  those 
hanging  on  the  edge  of  the  keg.  The  defendant  then  left 
the  store,  putting  his  right  hand  in  his  trousers  pocket,  his 
left  side  being  toward  the  witness.  The  witness,  suspect- 
ing the  defendant  of  having  taken  some  shoes,  asked  a  col- 
ored man,  one  Ran  Ray,  to  follow  the  defendant.  The  wit- 
ness stated  on  cross-examination  that  he  did  not  know  that 
he  had  lost  any  mule  shoes  at  all,  or  how  many  he  had  had 
before  the  defendant  entered  his  store,  or  had  after  the  latter 
left,  not  knowing  how  many  there  were  in  the  keg,  nor 
could  he  identify  as  his  those  the  defendant  was  subse- 
quently found  to  have. 

Ran  Rav  testified  that  he  went  after  the  defendant,  and 
soon  overtook  him,  aud,  after  walking  some  distance,  they 
sat  down  to  rest,  when  the  defendant  took  two  mule  shoes 
from  his  pocket  and  remarked  that  he  had  gotten  tliem  at 
the  store,  not  naming  any,  however,  and  was  going  to  pay 
them  back  to  a  Mr.  Scruggs  from  whom  he  had  borrowed 
two.  The  defendant  made  no  attempt  to  hide  the  shoes,  and 
did  not  seem  frightened  about  anything.  Wlien  witness 
and  defendant  reached  Scruggs'  house,  defendant  went  in. 
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David  Scruggs  testified  that  the  defendant  brought  him 
a  pair  of  mule  shoes  in  return  for  a  pair  defendant  had 
gotten  from  him  some  days  before.  The  defendant  had 
borrowed  a  mule  from  one  Prill  Jolly,  was  to  put  shoes  on 
the  mule  for  its  use,  and  secured  two  shoes  from  the  witness. 

It  was  in  evidence  that,  upon  being  accused  of  stealing 
the  shoes,  the  defendant  said  that  he  had  bought  them  at 
Mooresboro,  from  a  man  he  did  not  know,  and  described  a 
store,  Mooresboro  being  nearly  six  miles  from  R.  H.  GreeH 
&  Bro.'s  store.  The  description  was  nearly,  but  not  quite, 
that  of  the  store  of  M.  G.  Martin. 

Mr.  Martin  testified  that  he  did  not  remember  selling 
the  shoes  to  the  defendant  on  the  day  in  question,  but 
might  have  done  so,  as  it  was  a  big  day  and  there  were  many 
people  in  town.  He  could  not  identify  his  shoes.  No  wit- 
ness was  able  to  identify  the  shoes  the  defendant  gave  Mr. 
Scruggs  as  those  of  R.  H.  Green  &  Bro. 

The  defendant  introduced  no  testimonv,  but  asked  the 
Court  to  instruct  the  jury  that  there  was  not  sufficient  evi- 
dence to  warrant  a  conviction,  it  not  being  proved  that  any 
mule  shoes  had  been  stolen  from  R.  IL  Green  &  Bro.,  nor 
even  that  they  had  lost  any,  nor  that  the  shoes  found  in 
the  possession  of  the  defendant  did  not  belong  to  him,  and 
if  they  were  stolen,  it  was  not  proved  that  they  were  the 
Greens'.  The  Court  refused  to  give  this  instruction,  being 
of  the  opinion  that  there  was  evidence  to  go  to  the  jury. 
There  was  a  verdict  of  guilty.  The  defendant  moved  for  a 
now  trial  on  the  ground  that  the  Court  had  erred  in  refus- 
ing the  instruction  asked  and  in  the  charge  as  made,  and 
that  the  verdict  was  contrarv  to  the  evidence.  Motion  over- 
ruled,  and  defendant  appealed. 

The  Attorney  General  and  Mr.  S.  F.  Mordecai,  for  the  State. 
Mr.  G.  A.  Fricky  for  defendant  (appellant). 
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MacRae,  J.:  We  do  not  think  there  was  evidence  suffi- 
cient to  warrant  the  conviction  of  the  defendant.  There 
was  no  positive  testimony  that  any  goods  were  taken  from 
the  prosecutor ;  indeed  the  witness  expressly  testified  that 
he  did  not  know  whether  he  had  lost  any  mule  shoes  at  all, 
or  how  many  he  had  before  the  defendant  entered  his  store, 
or  how  many  he  had  afterwards.  The  testimony  of  this  wit- 
ness that  he  suspected  the  defendant  is  of  no  force.  The 
jury  must  be  governed  by  the  evidence  of  the  facts  upon 
which  the  suspicion  was  based,  and  not  by  the  suspicion 
itself.  A  conjecture  or  a  suspicion  might  arise  unfavorable 
to  the  defendant,  but  evidence  only  sufficient  for  this  pur- 
pose is  not  legal  evidence.  Unless  this  evidence,  purely 
circumstantial  in  its  nature,  was  of  such  character  as  to 
warrant  a  reasonable  conclusion  of  the  guilt  of  tUe  defend- 
ant, it  ought  not  to  have  been  submitted  to  the  jury. 
State  V.  Bruce,  106  N.  C,  792.  The  defendant  attempted 
to  account  for  his  possession  of  the  shoes.  If  his  statement 
had  been  contradicted  there  would  have  been  a  circum- 
stance against  him,  but  the  State  offered  a  witness  for  the 
purpose  who  failed  to  contradict  him.  Indeed,  his  testi- 
mony left  it  not  unreasonable  to  presume  that  the  defend- 
ant might  have  procured  them  at  another  place.  Taking 
the  testimony  as  a  whole,  it  was  only  sufficient  to  raise  a 
conjecture  or  suspicion,  and  did  not  reach  the  dignity  of 
legal  evidence.     There  must  be  a  New  Trial. 
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STATE  V.  B.  F.  FREEMAN. 

Practice —  Certiorari — Failure  to  Docket  Transcript. 

Where  an  appellant,  without  whose  default  the  case  on  appeal  was  not 
settled  by  the  Judge,  failed  to  docket  the  transcript  of  the  record 
at  the  next  succeeding  term  of  this  Court,  but  applied  at  such  term 
for  a  certiorari,  the  writ  will  not  be  allowed. 

The  defendant  was  tried  and  convicted  at  Fall  Term, 
1893,  of  Madison  Superior  Court,  before  Armfield,  J.,  on  an 
indictment  under  section  1062  of  The  Code,  and  appealed. 
Without  default  of  his  own  (as  defendant  alleges)  the  case 
on  appeal  was  not  settled  by  the  Judge  below,  and  at  this 
(February,  1894)  Term  of  this  Court  he  applied  for  a  cer- 
tiorari,  but  did  not  cause  the  transcript  of  the  record  to  be 
docketed. 

The  Attorney  General^  for  the  State. 

3/r.  J,  F.  Morphew,  for  defendant  (petitioner). 

Clark,  J. :  This  is  a  petition  for  certiorari.  It  was  filed 
at  the  first  Term  of  this  Court  after  the  trial  below.  The 
ground  of  the  application  isthat  the  case  on  appeal  was 
not  settled  by  the  Judge  without  any  default  on  the  part  of 
the  appellant.  The  petitioner,  however,  failed  to  docket 
at  such  term  the  transcript  of  the  record  proper.  In 
Pittman  v.  Kimberly,  92  N.  C,  562,  it  is  held  by  Smith,  C.  J., 
that  if  for  any  reason  the  Judge  fails  to  settle  the  ease 
on  appeal  on  disagreement  of  counsel  the  appellant  must, 
in  proper  time,  docket  the  transcript  of  the  record  proper 
and  then  move  for  a  certiorari  to  bring  up  the  "case  on 
appeal, ''  and  that  it  is  the  duty  of  the  appellant,  not  of  the 
('lerk,  to  have  the  record  sent  up.     In  that  case  the  appeal 


N.  C]  FEBRUARY  TERM,  1894.  87:3 


State  r.  Stevens. 


was  dismissed,  eveu  though,  unlike  the  present  case,  the 
transcript  of  the  record  proper  had  been  filed  at  the  next 
Term  before  the  motion  to  dismiss  was  made.  In  this  case 
no  record  proper  has  yet  been  filed,  and  there  is  nothing  to 
show  that  the  case  was  properly  constituted  in  the  Court 
below.     There  is  nothing  before  us  save  the  petition. 

Pitiman  v.  Kimherly,  «wpra,  is  exactly  in  point,  and  has 
often  been  cited  and  approved.  Stephens  v.  Koonce,  106 
N.  C\,  25o,  256 ;  Porter  v.  Railroad,  106  N.  C,  478 ;  State  v. 
Preston,  104  N.  C,  733;  Bailaj  v.  Brown,  105  N.  C,  127; 
Pipkin  V.  Green,  112  X.  C,  355.  Motion  denied  and  ap- 
peal dismissed.  Dismissed. 


STATE  V    JACOB  STEVENS. 

Retailing  Liquor  Without  License — City  Ordinance — State 

La2v — Fin  e — Pen  a  Ity. 

1.  Where,  by  section  3(5  of  ch.  Ill,  Acts  of  1883,  the  Legislature  empow- 

ered the  city  of  Asheville  to  levy  and  collect  iipQn  every  license  to 
retail  spirituous  or  malt  liquors  a  tax  not  exceeding  $500,  and  by 
section  19  of  said  act  authorized  the  Board  of  Aldermen  of  said 
city  **to  regulate  and  restmin  tippling-houses " :  Held^  that  the 
city  had  authority  to  impose  such  license  tax  and  to  pa.ss  all  need- 
ful ordinances  to  carry  into  effect  the  intent  and  meaning  of  the 
act  of  the  Legislature  and  to  impose  a  fine  or  penalty  for  the  vio- 
lation of  the  same. 

2.  Although  the  act  of  selling  liquor  without  license  in  violation  of  the 

revenue  laws  of  the  State  and  of  its  police  regulations,  and  also  of 
the  ordinance  of  a  city,  is  one  act,  the  offences  are  different,  for 
which  the  offender  must  answer  in  the  proper  jurisdictions;  there- 
fore an  ordinance  of  a  city  imposing  a  fine  or  penalty  for  selling 
liquor  without  license  does  not  conflict  with  the  general  laws  of 
the  State  prohibiting  the  sale  of  liquor  without  license,  and  is 
therefore  valid. 
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3.  Such  ordinance  being  valid,  and  the  violation  of  it  being  made  by 

statute  a  misdemeanor  of  which  a  Mayor  has  jurisdiction,  a 
prosecution  under  it  does  not  conflict  with  any  criminal  action 
pending  or  that  may  be  instituted  against  the  defendant  on  account 
of  the  alleged  selling  as  an  act  in  violation  of  the  general  State 
law. 

4.  The  words  "fine"  and  "iHjnalty"  being  used  interchangeably,  an 

objection  to  an  ordinance  that  it  provides  a  "fine"  instead  of  a 
"penalty"  for  its  violation,  is  without  force. 

Avery,  J.  dissents. 

Criminal  action,  tried  on  appeal  from  a  judgment  of 
the  Mayor's  Court  of  Asheville,  before  Thomas  A.  Jones, 
Judge  of  the  Criminal  Court  of  Buncombe  County,  at  Janu- 
ary Term,  1894. 

The  defendant  was  charged  with  selling  liquor  in  the 
city  of  Asheville  without  having  obtained  a  license  there- 
for, in  violation  of  ordinance  No.  649  (adopted  in  the  year 
1887),  which  is  as  follows: 

"  If  any  person  or  persons  shall  retail  spirituous,  vinous 
or  malt  liquors,  or  any  preparation  containing  alcohol,  in 
the  city  of  Asheville  without  license,  he  shall  on  conviction 
be  fined  fifty  dollars,  and  if  such  retailing  be  without  State 
license  such  person  or  persons  shall  be  bound  over  to  the 
Superior  Court  of  Buncombe  County." 

On  the  trial  it  was  admitted  that  an  indictment  against 
the  defendant  for  the  offence  of  retailing  liquor  in  viola- 
tion of  the  general  statute,  section  1076  of  27ic  Code,  was 
pending  in  the  Criminal  Court  of  Buncombe  County. 

It  was  also  admitted  that  the  Board  of  Aldermen  of  Ashe- 
ville, at  their  meeting  in  May,  1893,  adopted  the  following 
ordinance,  to-wit: 

"By  virtue  of  the  power  conferred  by  sections  35  and  36 
of  an  act  of  the  General  Assemblv  of  North  Carolina  euti- 
tied  'An  act  to  amend  the  charter  of  the  citv  of  Asheville/ 
ratified  the  8th  day  of  March,  1893,  for  the  purpose  therein 
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mentioued,  and  by  virtue  of  the  subsequent  acts  of  said 
Legislature  amendatory  thereof,  especially  ch.  223  of  the 
Acts  of  1889,  the  Board  of  Aldermen  of  the  city  of  Ashe- 
ville  do  hereby  impose  and  levy  the  following  general, 
special  and  privilege  taxes  upon  the  subjects,  etc.,  herein- 
after mentioned,  etc.      ******* 

"  14.  Upon  every  license  to  retail  spirituous  or  malt 
liquors  at  each  place  of  business,  to  be  paid  semi-annually 
in  advance,  $1,000.'' 

The  defendant  moved  to  quash  the  warrant  upon  the 
following  grounds: 

**  1.  The  Mayor  has  no  jurisdiction,  in  that  the  offence 
of  retailing  liquors  without  a  license  is  prohibited  by  the 
general  Jaws  of  the  State. 

"  2.  The  ordinance  is  void,  in  that  the  Board  of  Alder- 
men of  the  city  of  Asheville  had  no  authority  to  pass  such 
ordinance. 

"  3.  The  Mayor  had  no  jurisdiction,  in  that  the  offence  is 
not  cognizable  before  a  Justice  of  the  Peace." 

The  motion  to  quash  was  sustained  on  the  second  ground 
above  set  forth,  and  the  State  appealed. 

The  Attorney  General  and  Mr.  Louis  M.  Bourne,  for  the 
State. 

Mr.  J.  IT.  Merrimon,  for  the  defendant. 

,BuR\VELL,  J. :  By  section  36  of  chapter  111  of  the  Laws 
of  1883  the  aldermen  of  the  city  of  Asheville  were  em- 
powered to  levy  and  collect  "upon  every  license  to  retail 
spirituous  or  malt  liquors  a  tax  not  exceeding  five  hundred 
dollars."  This  provision,  if  it  stood  alone,  would  seem  to 
indicate  the  intent  to  confer  upon  the  municipal  authori- 
ties the  power  to  issue  licenses  to  those  whom  they  saw  fit 
to  allow  to  carry  on  this  business,  and  to  impose  a  tax  not 
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exceeding  the  sum  named  for  the  privilege  of  so  doing. 
If  these  words  are  read  in  connection  with  section  19  of 
the  said  act,  wherein  the  Board  of  Aldermen  are  author- 
ized "to  regulate  and  restrain  tippling-houses,"  it  becomes 
manifest,  we  think,  that  they  had  authority  to  impose  a 
license  tax  on  the  business  of  retailing  liquor,  if  carried  on 
within  the  corporate  limits  of  the  city  of  Asheville. 

Having  this  authority  to  impose  a  license  tiix  on  this 
business  and  also  to  pass  all  laws  and  ordinances  necessary 
to  carry  the  intent  and  meaning  of  tliat  act  into  effect,  it 
must  follow  that  the  municipality  was  invested  with 
power  to  enforce  the  payment  of  this  license  tax  {The  Code, 
§3804).  Taxes  laid  on  property  can  be  collected  by  seiz- 
ing and  selling  the  property  taxed,  but,  inasmuch  as  license 
taxes  are  very  often  not  collectible  by  seizure  of  the  effects 
of  the  licensee,  revenue  laws  provide  for  the  enforcement  (»f 
the  payment  of  such  taxes  by  the  imposition  of  fines  or 
penalties  upon  those  who  violate  their  provisions  by  car- 
rying on  the  taxed  trade  or  business  without  having  paid 
the  privilege  tax  and  obtained  the  required  license.  The 
revenue  laws,  both  of  this  State  and  the  United  State:*, 
contain  such  provisions.  Indeed,  without  them  such  laws  * 
would  be  almost  nugatory.  The  same  act,  as,  for  instance, 
the  selling  of  a  pint  of  whiskey,  may  be  a  violation  of  both 
the  State  and  Federal  laws,  and  may  be  punished  in  each 
jurisdiction  ;  and  this  will  imply  no  encroachment  of  one 
authority  into  the  province  of  the  other.  This  is  well  set- 
tled. And  so,  the  selling  of  a  pint  of  spirits  in  the  city  of 
Asheville  mav  be  a  violation  of  the  revenue  law  of  the 
State  and  of  its  police  regulations  {The  Code,  §1076),  an<l 
also  of  the  ordinance  of  the  city  adopted  to  secure  the  col- 
lection of  its  revenue.  AVhile  the  act  is  one  the  offences 
are  different,  and  the  offender  must  answer  for  each  offence 
in    tlie   proper  jurisdiction.     In    the   one   prosecution  he 
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would  be  charged  with  selling  the  spirituous  liquor  with- 
out having  first  obtained  the  license  required  by  the  State 
law ;  while  in  the  other  prosecution  he  would  be  charged 
with  selling  the  spirits  without  having  first  obtained  the 
license  required  by  the  city  ordinance.  The  latter  charge 
constitutes  a  distinct  offence,  and  is  not  punishable  except 
under  the  provision  of  the  ordinance  and  section  3820  of 
The  Code. 

Authorities  need  not  be  cited  to  show  that  if  an  ordinance 
of  a  city  provides  for  the  punishment  by  penalty  of  an  act 
which  is  prohibited  and  punished  by  State  law  the  ordi- 
nance is  invalid  and  void.  That  well-established  principle 
'  has  no  application  here.  An  assault  is  punishable  by  the 
general  law  of  the  State.  That  act  in  inself,  whenever  and 
however  done,  is  a  violation  of  the  law  of  the  State. 
Municipal  councils  are*  not  permitted  to  legislate  on  that 
subject,  for  the  State  has  assumed  control  of  it.  The  act  of 
selling  a  pint  of  spirituous  liquor  is  not  necessarily  crimi- 
nal or  contrary  to  law.  But  that  act,  if  done  on  Sunday 
to  an  unmarried  minor,  bv  one  who  has  no  license  to  sell 
such  liquor  either  from  the  Federal,  State  or  city  authori- 
ties, becomes  an  ingredient  of  five  or  six  different  charges 
against  the  perpetrator  that  may  be  presented  against  him 
in  different  jurisdictions.  A  single  act  may  be  an  offence 
against  two  statutes,  and  if  each  statute  requires  proof  of 
an  additional  fact,  which  the  other  does  not,  an  acquittal  or 
conviction  under  either  statute  does  not  exempt  the  de- 
fendant from  prosecution  and  punishment  under  the  other. 
AiTiiigton  v.  Commissioners,  12  S.  E.  Rep.,  224.  In  Ruble 
V.  State^  51  Ark.,  170,  cited  in  the  case  above  referred  to,  it 
is  said  of  an  act  of  selling  liquor  to  a  minor  by  one  who 
had  no  license  that  the  seller  was  guilty  of  two  separate  and 
distinct  offences,  and  might  be  indicted  for  each  of  them. 
This  seems  to  be  well  settled.  Black  on  Intoxicating 
Liquors,  section  555. 
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The  offence  charged  against  this  ^defendant,  to-wit,  that 
he  sold  spirituous  liquors  in  the  city  of  Asheville  without 
having  paid  the  tax  levied  on  that  business  and  without 
having  obtained  from  the  city  a  license  so  to  do,  is,  as  we 
have  said,  a  distinct  and  separate  offence  from  that  for 
which  it  seems  he  is  indicted  in  the  Criminal  Court  of 
Buncombe  County ;  and  this  prosecution  by  the  city  for  a 
violation  of  its  ordinances  can  in  nowise  conflict  w^ith  anv 
criminal  action  that  has  been  or  may  be  instituted  against 
the  defendant  on  account  of  the  alleged  selling  as  an  act 
violative  of  the  general  State  law. 

Our  attention  has  been  called  to  the  provision  of  section 
33.of  ch.  294  of  the  Laws  of  1893  (Revenue  Act),  where  it 
is  enacted  in  regard  to  the  licensing  of  dealers  in  liquors 
by  the  County  Commissioners  that  **the  license  authorized 
within  an  incorporated  town  or  city  under  this  section  shall 
first  be  granted  by  the  authorities  of  such  town  or  city," 
The  effect  of  this  proviso  is  merely  to  require  the  licensing 
of  an  applicant  by  the  city  or  town  authorities  as  a  condi- 
tion precedent  to  the  granting  of  a  license  by  the  County 
Commissioners,  and  to  declare  that  a  license  issued  to  one 
who  has  not  complied  therewith  shall  be  void.  Ilillsboro 
V.  Smith,  110  N.  C,  417. 

We  conclude,  therefore,  that  no  one  of  the  three  reasons 
assigned  for  quashing  the  warrant  was  valid.  The  Board 
of  Aldermen  of  the  city  of  Asheville  had  authority  to  adopt 
such  an  ordinance,  plainly  conferred  by  the  acts  above 
referred  to.  The  ordinance  in  nowise  conflicts  with  any 
of  the  general  laws  of  the  State,  and  is  reasonable.  It 
being  a  valid  ordinance,  the  violation  of  it  is  made  by 
statute  a  misdemeanor  of  which  the  Mayor  had  jurisdic- 
tion. 

The  objeAion  to  the  ordinance  that  it  provides  that  one 
who  violates  it  shall  be  fined  instead  of  imposing  a  penalty 
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is  without  force.  In  State  v.  Cainan^  94  N.  C,  880,  an  ordi- 
nance of  the  city  of  Raleigh  that  imposed  a  fine  was  de- 
clared valid,  and  in  State  v.  Cainan,  94  N.  C,  883,  the 
words  penalty  and  fine  are  u.sed  interchangeably.  To  the 
same  effect  is  State  v.  Earnhardt,  107  N.  C,  789.  It  was 
conceded  in  the  argument  before  us  that  the  amendment 
to  the  warrant  should  have  been  allowed,  and  the  excep- 
tion to  the  allowing  of  the  amendment  was  abandoned. 
There  is  Error. 


STATE  V.  CALVIN  COLEY  AND  THOMAS  COLEY. 

Muurdei' — Degrees —  Trial — Evidence — Character  Witness — 

Opinion  of  Witness — Sanity. 

1.  A  witness  will  not  be  allowed  to  testify  as  to  character  until  he  shall 

have  firat  qualified  himself  by  stating  that  he  knows  the  general 
reputation  of  the  person  in  question. 

2.  It  is  settled  that  the  Legislature  may  by  a  saving  clause  in  an  act 

retain  the  provisions  of  the  existing  law  in  force  as  to  all  crimes 
committed  prior  to  its  passage;  hence,  the  Act  of  1893,  changing 
the  degrees  of  homicide  and  providing  unequivocally  that  it  should 
operate  prospectively,  does  not  apply  to  homicides  theretofore 
committed. 

3.  Where,  in  the  trial  of  two  persons  for  murder,  it  appeared  that  in  a 

mutual  affray  and  an  unequal  contest  between  the  deceased,  who 
was  unarmed, -and  the  two  defendants,  one  of  the  latter  threw 
deceased  to  the  ground  and  held  him  there  while  the  other  pro- 
cured an  axe  and  crushed  his  skull,  it  was  not  error  to  instruct  the 
jury  that  the  defendants  were  guilty  of  murder,  the  circumstances 
of  the  holding  by  one  and  the  hitting  by  the  other  defendant 
being  inconsistent  with  the  legal  conception  of  a  killing  in  the 
heat  of  passion  engendered  in  an  encounter. 

4.  While  testimony  as  to  mental  capacity  fJEills  within  the  exception  to 

the  rule  that  no  witness,  other  than  qualified  experts,  shall  be 
allowed  to  express  his  opinion  in  a  matter  submitted  to  the 
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inquiry  of  a  jury,   yet  insanity  cannot   l)e  proved   by  general 
reputation  or  hearsay. 

5.  It  is  the  right  of  a  defendant  to  be  present  when  anything  is  said  or 

done  at  the  trial  that  may  prove  prejudicial  to  his  interests;  but 

where  no  instructions  were  given  to  the  jury  in  the  absence  of 

the  defendant  he  cannot  complain  that  the  Court,  in  his  absence, 

•  asked  the  jury  if  they  desired  any  further  instructions. 

Indictment  for  murder,  tried  at  January  Term,  1894,  of 
Franklin  Superior  Court,  before  Bynum,  J.,  and  a  jury. 

The  testimony  was  that  the  deceased,  S.  Tucker,  a  Jew 
peddler,  came  to  the  house  of  Lucy  Brewer  and  Piukie 
WiUiams,  in  Gold  Mine  Township,  late  in  the  evening  in 
July,  1892,  and  there  met  the  defendant  Cal.  Coley.  Later 
the  defendant  Tom  Coley  came  to  the  house  also.  All  ate 
supper  together  and  the  deceased  was  asked  to  stay  all 
night.  The  defendant  Cal.  accused  the  deceased  of  being 
the  man  who  had  charged  him  with  being  a  "kinkcy-head 
nigger,''  which  the  deceased  denied. 

Cal.  Coley,  one  of  the  defendants,  testified  that  "after 
eating  supper  w^e  got  into  the  passage  and  began  talking. 
The  peddler  said  he  was  tired,  and  pulled  off  his  clothes 
and  lay  down  on  the  bed ;  then  got  up  and  went  out.  I 
asked  him  if  he  was  not  the  man  who  called  me  a  "kinkev- 
head  nigger";  he  said  **no'';  I  asked  him  twice;  he  Siiid 
"no,"  and  rose  for  a  fight;  took  hold  of  me  and  I  of  him ; 
we  scuffled  two  or  three  minutes;  I  had  no  weapon:  he 
had  on  his  underclothes;  my  brother  tQok  part  with  me; 
he  held  him  and  I  hit  him ;  we  did  not  scuffle  more  than 
five  minutes  before  I  struck  him;  I  did  not  know  whether 
he  took  his  pistol  out  or  not;  could  not  see  whether  he  had 
a  pistol  in  his  hand  or  not,  but  he  had  one,  for  I  found  it 
in  his  valise  after  he  was  dead;  he  was  attempting  to  tight 
me  as  much  as  I  did  him;  I  oulv  hit  him  one  lick;  Tom 
held  him  on  his  side;  I  hit  him  with  the  eye  of  an  axe: 
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we  took  his  body  iuto  the  woods  and  burnt  his  clothes  and 
pack ;  got  $159  in  money." 

The  testimony  of  the  woman,  Lucy  Brewer,  was  that  in 
the  scuffle  CaL  Coley  called  for  an  axe,  which  Tom  carried 
to  him:  that  Tom  refused  to  strike  deceased  with  the  axe, 
whereupon  Cal.  told  Tom  to  hold  deceased  and  he  would 
strike  him,  which  he  did,  the  deceased  begging  them  the 
while  not  to  kill  him  ;  that  after  carrying  the  body  into  the 
woods,  covering  it  with  pine-straw  and  burning  the  clothes 
and  peddler's  pack,  they  took  the  money  found  on  his  per- 
son and  all  went  to  Norfolk,  Va. 

In  December,  1893,  jxjrson^  hunting  found  the  remains, 
and  upon  inquiry  and  investigation  they  were  ascertained 
to  be  those  of  S.  Tucker.  Lucy  Brewer,  having  returned  to 
the  neighborliood,  was  suspected,  and-  charged  with  the 
murder,  or  complicity  in  it,  and  shortly  made  a  confession, 
and  her  testimony  was  used  for  the  arrest  and  conviction 
of  the  defendants. 

At  the  trial,  upon  the  close  of  the  testimony,  the  defend- 
ants' counsel  insisted  that  the  Act  of  1893,  dividing  the 
crime  of  murder  into  first  and  second  degrees,  applied  to 
this  case,  and  that  it  was  the  province  of  the  jury  to  say  in 
this  case,  under  proper  instructions,  whether  defendants  or 
either  of  them  were  guilty  of  murder  in  the  first  or  scconrl 
degree  or  of  manslaughter.  His  Honor  instructed  the  jury 
that  if  thev.  believed  the  testimonv  of  the  defendant  Cal. 
Coley,  both  the  defendants  were  guilty  of  murder  in  the 
first  degree,  as  the  Act  of  1893  was  not  applicable.  Defend- 
ants excepted. 

Upon  the  trial  the  defendants  proposed  to  ask  a  witness 
what  was  the  general  reputation  of  Tom  Coley  for  sanity, 
but  upon  objection  the  question  was  not  allowed,  and  defend- 
ants excepted. 

After  the  jury  had  taken  the  case  and  had  been  out 
56 
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about  fourteen  hours  the  Court  caused  them  to  be  brought 
into  the  court-room,  the  prisoners  not  being  present,  and 
asked  them  if  they  were  disagreed  on  any  matter  of  law  or 
fact.  They  replied,  "On  a  question  of  fact."  Thereupon 
his  Honor  said,  **I  cannot  aid  you  in  that,"  and  they  again 
retired.  Defendants'  counsel  excepted  because  the  prison- 
ers were  not  present.  At  5:30  o'clock  on  Saturday  the  jury 
were  again  sent  for  and  asked  the  cause  of  their  disagree- 
ment. One  of  the  jurors  replied  that  they  were  uncertain 
as  to  the  meaning  of  one  of  the  instructions  that  had  been 
given.  The  prisoners  were  then  brought  into  Court,  and 
in  response  to  the  request  of  t,hc  jury  the  Court  repeated  the 
instruction  referred  to. 

The  Court  then  said,  **I  have  given  you  the  law;  your 
oaths  require  vou  to  return  vour  verdict  in  accordance  with 
the  law  and  the  evidence,  and  if  from  the  facts,  as  you  find 
them  to  be  and  the  law  as  I  have  laid  it  down  to  you,  you 
are  satisfied  bevond  a  reasonable  doubt  that  the  defend- 
ants,  or  either  of  them,  is  guilty  of  murder,  you  should 
return  that  verdict." 

The  defendants  excepted,  first,  because  the  prisoners  were 
not  in  the  court-room  when  the  Court  made  the  first 
inquiry  of  the  jury,  and,  second,  because  what  was  said  to 
the  jury  in  regard  to  their  duty  as  to  their  oaths  in  return- 
ing a  verdict  of  murder. 

The  jury  returned  a  verdict  of  murder,  and  from  the 
judgment  thereon  the  defendants  appealed. 

The  Attorney  General j  for  tlie  State. 

Mr.  F.  S.  SpruilU  for  defendants  (appellants). 

Avery,  J. :  No  principle  of  evidence  is  more  clearly 
settled  in  North  Carolina,  nor  by  a  longer  line  of  decis- 
ions, than  that  a  witness  will  not  be  allowed  to  testify  as  to 
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character  until  he  shall  have  first  qualified  himself  by 
stating  that  he  knows  the  general  reputation  of  the  person 
in  question.  State  v.  Wlieelei\  104  N.  C,  893;  State  v.  Gee, 
92  N.  C,  756 ;  Statev,  Perkins,  66  N.  C,  126;  State  v.  Parka, 
3  Ired.,  296.  This  the  witness  failed  to  do,  ai^d  the  objec- 
tion to  the  proposed  testimony  as  to  character  was  properly 
sustained.  There  was  no  error  in  the  refusal  of  the  Court 
either  to  instruct  the  jury  that  they  could  return  a  verdict 
of  murder  in  the  second  degree  (under  the  Act  of  1893)  or 
that  it  was  in  their  power  to  return  a  verdict  for  a  less 
offence  than  murder.  It  is  settled  bevond  all  room  for 
dispute  that  the  Legislature  in  the  act  repealing  a  law  may 
by  a  saving  clause  retain  the  provisions  of  the  existing  law 
in  force  as  to  all  crimes  committed  prior  to  its  passage. 
State  V.  Halford,  104  N.  C,  874. 

The  controversies  that  have  heretofore  provoked  dis- 
cussion have  arisen  upon  the  question  whether  particular 
hinguage  could  be  construed  as  implying  a  legislative 
intent  to  limit  the  operation  of  an  act  to  offences  commit- 
ted after  its  passage  and  leave  the  pre-existing  law  in  force 
as  to  those  previously  committed.  State  v.  Massey,  103  X. 
C,  356;  State  v.  Long,  78  N.  C,  571  ;  State  v.  WilliamH,  97 
N.  C,  455;  State  V.  Putneij,  Phillips'  Law,  543.  As  the 
purpose  that  the  Act  of  1893  should  operate  prospectively 
and  that  the  common  law  should  remain  in  force  as  to 
homicides  committed  prior  to  its  passage  is  expressed  in 
unequivocal  terms  in  the  proviso  to  the  act,  we  think  that 
the  question  whether  the  offence  with  which  the  prisoners 
are  charged  sliould  be  classified  as  murder  in  the  second 
decree  did  not  arise. 

The  view  presented  by  the  testimony  of  the  prisoner 
Calvin  Colev  is  that  most  favorable  to  the  defence,  and 
though  he  stated  that  there  was  a  mutual  affray,  com- 
mencing between  the  deceased   and   himself,  he  admitted 
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that  his  brother,  the  prisoner  Thomas  Colej',  from  the  first 
took  part  witli  him  and  very  soon  after  the  engagement 
began  had  the  deceased  upon  the  ground  and  hehi  him 
down  while  he  (the  prisoner  Calvin)  got  the  ax  and  knocked 
him  in  the  head.  This  witness  admitted  that  the  deceased 
used  no  pistol  or  other  weapon  and  was  engaged  in  an 
unequal  encounter  with  two  men.  When,  in  such  an 
unequal  contest,  the  deceased  was  thrown  to  the  ground 
and  pinioned  there  by  one  while  the  other  crushed  his  skull 
with  an  axe,  the  slight  provocation  shown  was  not  suf- 
ficient to  mitigate  the  offence  of  killing  with  a  deadly 
weapon  and  with  such  deliberate  cruelty.  The  force  used 
was  excessive  and  the  manner  of  using  it  evinced  the  fixed 
purpose  to  kill.  They  were  not  acting  on  the  defensive, 
because  the  deceased  was  held  prostrate  upon  the  ground, 
nor  under  the /*//*or  of  one  who,  blinded  by  the  momentary 
passion  provoked  by  an  assault,  strikes  without  delibera- 
tion. Tlie  holding  of  the  deceased  bj'  one  till  the  other 
procured  the  axe,  and  the  slaying  by  the  other  of  a  person 
so  perfectly  helpless,  is  inconsistent  (because  of  its  deliber- 
ate cluiracter)  with  the  legal  conception  of  a  killing  in  the 
heat  of  the  passion  previously  engendered  in  an  encounter. 

There  was  no  error  in  giving  the  instruction  numbered 
16,  and  which  embodies  the  principle  we  have  stated. 

The  general  rule  is  that  no  witness,  other  than  such  as 
are  declared  by  the  Court  u})on  examination  to  be  experts, 
shall  be  allowed  in  the  face  of  objection  to  express  his 
opinion  upon  matters  to  which  the  inquiry  of  a  jury  is 
being  directed.  One  of  the  exceptions  to  this  rule  is  that 
any  person  who  has  sufficient  intelligence  to  testify  as  to 
any  subject  is  allowed  to  express  an  opinion  upon  a  ques- 
iion  of  tJie  sanity  of  another  person,  to  be  weighed  by  the 
jury  according  to  their  estimate  of  its  value.  But  while 
testimony  as  to  mental  capacity  falls  within  the  exception 
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to  the  rule  governing  the  admissibility  of  proof  of  opinions, 
we  know  of  no  principle  upon  which  hearsay  evidence  of 
what  experts  or  non-experts  have  thought  or  said  of  the 
sanity  or  insanity  of  a  particular  person  can  be  made  com- 
petent. The  attempt  to  prove  insanity  by  general  reputa- 
tion was  not  less  objectionable  and  incompetent  than  would 
have  been  the  attempt  to  show  by  a  third  party  what  a 
particular  individual  thought  or  said. 

It  was  the  right  of  the  prisoners  to  be  present  when  any- 
thing was  said  or  done  that  might  prove  prejudicial  to  their 
interests,  but  the  Court  gave  the  jury  no  instructions  in 
their  absence.  They  had  no  grourtd  to  complain,  because 
the  Judge  took  the  precaution  to  inquire  whether  the  jury, 
desired  any  such  information  as  would  make  it  necessary 
to  send  to  the  jail  for  them.  In  repeating  the  instruction 
previously  given,  and  in  giving  the  admonition  complained 
of,  we  do  not  think  that  the  Judge  overstepped  the  limit 
of  his  power  by  expressing  or  even  intimating  an  opinion 
as  to  the  facts. 

Upon  a  careful  review  of  all  of  the  exceptions  we  are 
of  opinion  that  there  is  Xo  Error. 


STATE  V.  EDWARD  J.  FULLER. 

Murder — Jurors — Peremptory  Challenge  by  State — Miscofiduct 
of  Jury  —  Discretion  of  Trial  Judge  —  Indifferent  Juror — 
Failure  of  Judge  to  Exercise  Discretion  on  Ground  of  Lack 
of  Power — New  Trial — Presuniption  of  Previeditation  from 
Use  of  Deadly  Weapon. 

1.  Under  section  V200  of  The  Cutle  it  is  error  on  the  trial  of  capital  cases 
to  permit  tlie  State  to  pei*emptoril3'  challenge  a  juror  after  he  has 
been  passed  by  the  State  and  tendered  to  the  prisoner.  (Clark, 
J.,  dissenting). 
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2.  The  digcretionary  power  of  tlie  trial  Judge  in  respect  to  challenjres  of 

jurors  is  confined  to  challenjres  for  cause,  and  he  has  no  more 
authority  to  extend  the  time  for  making  peremptory'  challenges 
beyond  the  limit  fixed  by  pection  1200  of  The  Oxh'  than  he  has  to 
allow  more  than  four  of  such  challenges.    (Clark,  J.,  dissenting). 

3.  Where  the  trial  Judge  found  the  facts  in  regard  to  the  alleged  mis- 

conduct of  the  jury  his  refusal  of  a  new  trial  on  that  ground  is 
not  reviewable  in  this  Court. 

4.  Where  a  trial  Judge  rests  his  refusal  to  exercise  his  discretion  upon 

the  mistaken  opinion  either  that  it  is  not  vested  in  him  or  that 
the  facts  are  not  such  as  to  call  for  its  exercise,  it  is  error;  there- 
fore, 

5.  Where,  in  a  trial  for  murder,  a  juror  upon  his  voir  dire  swore  that 

he  had  neither  formed  nor  expressed  an  opinion  as  to  the  guilt  of 
the  prisoner  and  was  accepted  and,  after  verdict  and  upon  motion 
for  a  new  trial,  it  appeared  from  aflidavits  that  such  juror  had 
declared  that,  if  summoned  on  the  jury,  he  would  hang  the  pris- 
oner, and  the  trial  Judtye  refused  the  motion  because  "the  affi- 
davits were  not  suflSciently  strong":  Held,  that  this  was  a  refusal 
to  exercise  the  Court's  discretion  on  the  ground  of  a  lack  of  power 
and  was,  therefore,  erroneous.     (Clark,  J.,  dissenting). 

C.  The  use  of  a  weapon  likely  to  produce  death  raises  a  presumption  of 
malice  only,  and  not  of  premeditation  and  deliberation.  (Clark, 
J.,  dissenting). 

7.  Where  a  trial  Judge,  in  defining  two  degrees  of  murder,  inadvertently 
instructed  the  jury  that  the  fact  of  killing  with  a  deadly  wea|>on, 
when  admitted,  mised  the  presumption  or  justified  the  inference 
that  there  was  premeditation  instead  of  malice,  it  was  an  errone- 
ous instruction  that  could  not  be  cured  by  any  subsequent  proposi- 
tion that  did  not  clearly  remove  from  the  minds  of  the  jury  the 
iniprefjsion  created  by  such  instruction.     (Clark,  J.,  dissenting). 

Indictment  for  murder,  tried  before  Bryan,  J.,  and  a  jury, 
at  Fall  Term,  1893,  of  Cumberland  Superior  Court. 

The  exception  to  the  ruling  of  the  Court  permitting  the 
State  to  challenge  a  juror,  who  had  been  tendered  to  the 
j)ri.s(>ner,  apj)ear:s  in  the  opinion. 

The  ju-isoner  presented  affidavits,  charging  imi)roper 
conduct  on  the  part  of  the' jury  and  of  the  officer  who  had 
them  in  charge,  and  showing,  or  tending  to  show,  bias  on 
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the  part  of  J.  C.  Tew,  oue  of  the  jurors,  and.  from  said 
affidavits  the  Court  found  the  following  facts: 

**That  eleven  of  the  jurors  were  shaved  by  one  of  their 
number  in  their  room  on  Saturday  evening,  the  third  day 
of  the  trial,  and  the  other  (a  colored  man)  w^as  carried  to 
a  barber-shop  in  town  about  two  hundred  yards  from  the 
room  in  which  the  remaining  eleven  jurors  were.  The  offi- 
cer, locking  the  door  of  said  room,  put  the  key  in  his  pocket 
and  accompanied  the  colored  juror  to  the  barber-shop  and 
back,  and  when  he  returned  found  everything  as  he  left  it. 
They  w^ere  supplied  with  two  xjuarts  of  whiskey  on  Satur- 
day afternoon.  One  quart  was  bought  for  Sunday,  the 
jurors  themselves  fuitiishiug  the  money  and  the  officer 
buying  it  for  them.  Every  juror  drank  out  of  it;  each 
juror  took  one  drink,  consuming  one  quart.  One  quart 
was  first  bought,  and  some  time  after,  same  afternoon,  the 
other  quart.  The  jurors  played  cards  from  time  to  time 
pending  the  trial,  the  cards  being  furnished  by  the  proprie- 
tor of  the  boarding-house.  The  friends  of  the  deceased 
had  been  boarding  at  the  house  to  which  the  jury  w-ere 
carried,  but  they  did  not  remain  there  after  the  jury  were 
carried  there.  That  on  another  occasion  the  officer  took 
one  of  the  jurors,  who  was  troubled  with  his  bowels,  to  a 
back  lot  to  obey  a  call  of  nature,  and  at  the  request  of  the 
juror,  who  was  complaining  of  pain,  carried  him  into  a 
saloon,  where  the  juror  and  officer  each  took  a  drink  with 
him — ^the  remaining  eleven  being  left  in  the  room  and  the 
same  locked  up;  that  on  another  occasion  one  of  the  jurors 
requested  the  officer  to  take  him  to  a  livery-stable  not  far 
off  in  order  to  remove  his  horse  to  another  stable,  and  the 
officer  did  so,  and  also  allowed  the  colored  juror  to  go  with 
them,  leaving  the  other  ten  jurors  locked  up  in  the  room 
until  thev  returned;  that  the  officer  allowed  the  jurors  to 
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use  and  read  the  Wilmington  Messenger  from  day  to  day 
during  the  trial,  which  contained  what  purported  to  be  a 
full  report  of  the  evidence  and  abstracts  of  the  argument  of 
counsel,  instructing  them  not  to  read  the  account  of  the 
*  Fuller '  trial ;  that  on  the  night  before  the  verdict  was 
rendered  the  jury,  without  the  knowledge  or  consent  of 
the  prisoner  or  Court,  were  taken  by  the  officer  to  a  prayer- 
meeting  in  the  Baptist  chuch ;  that  they  sat  together,  the 
officer  sitting  with  them,  and  all  in  his  immediate  view, 
and  that  there  was  nothing  improper  in  their  conduct  while 
at  church,  going  to  or  from. 

**The  above  facts  are  found  by  the  Court  upon  the  affi- 
davits tiled  by  the  prisoner,  and  the  affidavit  of  E.  M.  Wad- 
dell,  the  officer  of  the  jury,  which  he  filed  in  answer  to  the 
rule  served  upon  him  for  contempt,  in  violation  of  his  duty 
as  such  oflicer,  and  which  he  asked  might  be  read  in 
response  to  the  affidavits  as  to  his  conduct. 

'^  It  was  agreed  between  counsel  on  both  sides  that  the 
officer  might  take  the  jury  to  church  on  Sunday,  which  he 
did.  This  is  the  only  agreement  made  by  counsel  as  to 
the  jury.  (Signed)         Henry  R.  Bryan, 

^^ Judge  Presiding.*' 

**The  officer,  answering  a  rule,  was  fined  by  the  Court 
one  hundred  and  fifty  dollars,  and  sentenced  to  jail  for 
thirty  days.  Upon  the  sworn  testimony  of  his  physician 
that  imprisonment  would  imperil  his  life,  he  being  au  old 
and  feeble  man,  and  further  testimony  of  his  not  having 
over  fifty  dollars  in  property,  the  fine  was  stricken  out  and 
the  judgment  suspended. 

'*  (Signed)         Henry  R.  Bry.vx, 

'* Judge,  etc.*' 

Facts  found  hy  the  Judge  and  his  ruling  thereon  entered 
of  record  : 
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"One  of  the  jurors,  J.  C.  Tew,  having  been  asked  the 
question  whether  he  had  formed  and  expressed  the  opinion 
that  the  prisoner  at  the  bar  was  guilty,  answered  in  the 
negative,  and  was  thereupon  accepted. 

*'The  prisoner,  after  the  verdict,  offered  the  affidavits  of 
S.  C.  Godwin  and  J.  R.  West  tending  to  show  that  the 
juror  had  expressed  an  opinion,  which  affidavits  were  as 
follows : 

"S.  C.  Godwin,  being  duly  sworn,  says:  'That  on  Mon- 
day, January  22,  1894,  late  in  the  afternoon,  affiant  had  a 
conversation  with -J.  C.  Tew  and  J.  R.  West  relative  to  the 
trial  of  the  Fuller  case,  in  which  conversation  affiant  asked 
said  Tew  (who  w^as  one  of  the  jurors  who  tried  the  case)  and 
West,  'What  are  they  doing  in  the  Fuller  case?'  to  which 
West  said,  'They  are  doing  nothing.'  Affiant  then  asked 
them  if  they  were  summoned  on  the  venire,  or  if  the  venire 
was  summoned,  to  which  West  replied,  'No,  and  they  had 
better  not  summon  us  unless  they  want  him  (Fuller)  hung, 
had  they,  John  Curt?'  (addressing  Tew).  J.  C.  Tew  then 
said,  'You  bet  not.' 

"J.  R.  W^est,  being  duly  sworn,  says:  'That  on  Monday 
of  the  first  week  of  this  term  of  the  Court  he  was  at  the 
house  of  his  uncle,  S.  C.  Godwin,  in  Flea  Hill  Township, 
Cumberland  county,  in  company  with  the  said  J.  C.  Tew, 
one  of  the  jurors  in  the  above  entitled  case;  that  the  sub- 
ject of  conversation  was  the  Fuller  trial.  S.  C.  Godwin  asked 
if  they  had  summoned  the  venire.  This  affiant  said,  '  No, 
they  had  done  nothing  with  him  yet,  and  they  need  not 
summon  me  and  Tew,  because  we  would  hang  him;  would 
not  we,  Tew?'  Whereupon  the  said  Tew  said,  'You  bet 
we  would,'  or  words  to  that  effect." 

"  Upon  which  foregoing  affidavits  prisoner  asked  the  Court 
to  find  that  the  juror  Tew  was  not  an  indifferent  juror  at 
the  time  he  was  accepted   by  the  defendant.     The  Court 
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declined  so  to  find,  being  of  the  opinion  that  the  affidavits 
were  not  sufficiently  strong. 

'^(Signed)        H.  R.  Bryax, 

'^ Judge,  etc.'' 

The  single  exception  to  the  charge  which  is  discussed  in 
the  opinion  is  set  forth  therein  in  full.  From  the  judg- 
ment pronounced  upon  a  verdict  of  guilty  the  prisoner 
appealed. 

2'he  Atiomey  General  and  Mr.  T.  B.  Womackj  for  the  State. 
Messrs.  R.  IF.  Battlej  Geo.  M.  Rose^  C.  M.  Coole  and  It".  W. 
Fuller,  for  the  prisoner  (appellant). 

AvKRY,  J.:  After  all  of  his  peremptory  challenges  had 
been  exhausted  the  juror  Hawley  was  passed  by  the  State 
and  tendered  to  and  accepted  by  the  prisoner.  As  the 
Clerk  was  about  to  swear  him  he  asked  to  be  excused  upon 
the  ground  that  he  was  an  intimate  and  life-long  friend  to 
the  prisoner  and  connected  with  him  by  marriage.  Further 
investigation  developed  the  fact  that  no  relationshij)  either 
by  consanguinity  or  affinity  existed  between  the  prisont^r 
and  the  juror,  but  that  a  first  cousin  of  the  prisoner  had 
married  the  juror^s  second  cousin.  After  correctly  ruling 
tliat  no  sufficient  cause  of  challenge  had  been  shown,  and 
after  it  had  been  made  to  appear  that  the  juror  had  previ- 
ously asked  the  counsel  for  the  prosecution  to  excuse  him, 
but  without  assigning  any  reason  for  making  the  request, 
the  Court  overruled  the  objection  of  the  prisoner  and  per- 
mitted the  State  to  challenge  the  juror  peremptorily. 

The  statute  {The  Code,  §1200)  provides  that  "in  all  capi- 
tal cases  the  prosecuting  officer  on  behalf  of  the  State  shall 
have  the  right  of  challenging  peremptorily  four  jurors: 
provided  said  challenge  is  made  before  the  juror  is  ten- 
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dered  to  the  prisoner,  and  if  he  will  challenge  more  than 
four  jurors  he  shall  assign  for  his  challenge  a  cause  certain." 
The  right  of  peremptory  challenge  is  given  to  the  prose- 
cuting officer,  coupled  with  the  express  condition  that  it  is 
to  be  exercised  before  the  particular  juror  is  tendered  to  the 
prisoner,  or  not  at  all.  The  statute  imposes  no  such  restric- 
tion as  to  cliallenges  for  cause.  State  v.  Vestal,  82  N.  C, 
563.  Hence,  where  a  juror  is  tendered  to  a  prisoner  and 
on  voir  dire  states  that  he  had  formed  and  exj)ressed  the 
opinion  that  the  prisoner  is  not  guilty  (State  v.  JoiieSy  80 
N.  C,  415),  or  where  even  after  he  is  both  tendered  and 
accepted  he  then,  on  coming  to  the  book  to  be  sworn,  states 
that  he  is  related  to  the  prisoner  within  the  ninth  degree 
(State  V.  Boone,  80  N.  C,  461),  in  either  case,  the  Court 
unquestionably  has  the  power  to  allow  the  challenge  for 
cause.  For  the  same  reason  where  the  fact  of  killing  w'as 
admitted  and  a  prisoner  charged  with  murder  relied  upon 
insanity  as  a  defence,  the  Court  had  the  power  to  permit 
the  State  to  challenge  a  juror  who  after  being  accepted 
stated  that  he  was  firmly  fixed  in  the  oj)inion  that  the 
prisoner  was  insane  at  the  time  of  the  killing,  and  that  this 
belief  could  not  be  removed  bv  hearine;  anv  amount  of 
evidence.  State  v.  Vann,  82  N.  C,  631.  Where  a  prisoner 
charged  with  homicide  has  accepted  a  juror,  and  before  the 
jury  is  im})aneled,  the  iiiRi  prius  Judge,  acting  as  a  trier, 
ascertains  that  the  juror  has  formed  and  expressed  the 
opinion  that  the  prisoner  is  not  guilty,  it  is  within  his  sound 
discreticm  to  allow  or  disallow  a  challenge  for  such  cause, 
and  his  ruling  is  not  reviewable,  as  it  is  not  in  any  such 
case  of  challenge  to  the  favor.  State  v.  Green,  1)5  N.  C,  611. 
Had  the  juror  Ilawley  stated  that  he  was  related  to  the 
prisoner  within  the  ninth  degree,  sufficient  cause  of  chal- 
lenge would  have  been  shown  (State  v.  Perry,  Busbee,  320, 
and  State  v.  Potts,  100  N.  C.,  457),  and  the  exception  to  the 
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ruling  of  the  Court  would  have  been  groundless.  But  the 
statute  defines  in  plain  and  unequivocal  terms  the  limit  to 
the  right  of  objection  on  the  part  of  the  State  without 
assigning  cause,  and  fixes  unmistakably  the  extent  of  time 
within  which  it  is  to  be  exercised.  None  of  the  authorities 
cited  for  the  }>rosecution  extend  the  right  of  peremptory 
challenge  beyond  the  time  of  tendering  the  juror  to  the 
prisoner,  and  if  this  Court  had  inadvertently  made  a  ruling 
so  plainly  repugnant  to  and  subversive  of  the  provision  of 
the  statute,  it  would  have  been  hard  measure  to  adhere  to 
such  a  precedent  where  human  life  is  involved.  The  dis- 
cretionary power  of  the  Judge  was  confined  to  challenges 
for  cause.  He  had  no  more  authoritv  to  extend  the  time 
for  making  peremptory  challenges  beyond  the  limit  fixed 
bv  the  statute  than  he  had  to  increase  the  number  allowed 
to  the  State  beyond  four.  The  question  of  the  proper 
interpretation  of  the  language  of  the  statute  is  one  for  this 
Court,  and  its  meaning  seems  so  plain  as  to  require  but  little 
further  discussion  of  this  exception,  after  showing  that  it 
has  never  received  a  construction  diff*erent  from  that  which 
we  now  place  upon  it.  After  the  juror  had  been  tendered 
it  was  the  right  of  the  prisoner  to  demand  that  he  be  sworn, 
unless  the  challenge  had  been  allowed  for  cause  and  not 
peremptorily  on  behalf  of  the  State. 

After  the  rendition  of  the  verdict  affidavits  were  filed 
tending  to  show  misconduct  on  the  part  of  the  jury  actually 
impaneled  and  of  the  officer  who  had  charge  of  them. 
The  Judge  found  the  facts  bearing  upon  this  subject,  and 
his  denial  of  the  motion  on  that  ground  is  not  reviewable 
here.  State  v.  Best,  111  N.  C,  643.  But  two  .affidavits 
were  filed  tending  to  show  that  one  of  the  jurors  who  was 
chosen  (John  C.  Tew)  Vleclared  on  his  voire  dire  that  he  had 
not  formed  and  expressed  the  opinion  that  the  prisoner  was 
guihy,  whereas  before  he  was  summoned  on  the  special 
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venire  li6  had  said  iu  effect  that  it  would  not  be  well  to 
choose  him  as  a  member  of  the  jury,  as  he  would  hang  the 
prisoner.  When  the  affidavits  were  offered  his  Honor 
seems,  either  of  his  own  motion  or  at  the  request  of  counsel, 
to  have  entered  on  the  record  proper  a  statement  of  the 
action  taken  in  reference  to  them.  After  reciting  that  the 
affidavits  relating  both  to  the  misconduct  of  the  jury  and 
the  bias  of  the  juror  Tew,  and  finding  the  facts  and  enter- 
ing his  judgment  upon  the  motion  for  a  new  trial  in  so  far 
as  it  was  founded  upon  such  alleged  misconduct,  his  Honor 
proceeded  to  find  and  enter  upon  the  record  proper  the 
finding  that  Tew  had  declared  on  his  voir  dire  that  he  had 
not  formed  and  expressed  the  opinion  that  the  prisoner  was 
guilty,  he  was  chosen  and  sworn  as  a  juror,  the  Court  pro- 
ceeded to  pass  upon  and  enter  of  record  its  action  on  the 
other  branch  of  the  motion  for  a  new  trial  and  to  refuse  to 
find  that  Tew  was  not  an  indiflerent  juror,  because  the 
'* foregoing  affidavits"  (those  of  West  and  Godwin,  which 
were  evidently  spread  upon  the  record  as  exhibits)  were 
^'  not  sufficiently  strong."  Instead  of  questioning  the  credi- 
bility of  the  affiants  or  stating  broadly  that,  in  the  exercise 
of  the  discretion  vested  in  him,  he  refused  the  motion  in  so 
far  as  it  was  founded  on  the  alleged  bias  of  Tew  because 
the  affidavits  were  not  sufficiently  strong  to  produce 
belief  in  their  truth,  for  credibility  does  depend  upon  the 
production  of  a  strong  but  of  an  apparentlj'  truthful  state- 
ment. It  is  impossible  to  understand  the  order  of  the 
Court  upon  this  branch  of  the  motion  for  a  new  trial,  the 
reference  in  it  to  the  two  affidavits  recorded  with  it  and  the 
previous  recifttjjf^i  that  the  Court  started  out  to  enter  a 
finding  as  to  the  bias  of  one  juror  as  well  as  the  miscon- 
duct of  the  whole  panel,  unless  we  draw  the  natural  if  not 
irresistible  inference  that  his  Honor  intended  to  find  as  a 
fact  that  the  juror  Tew  declared  that  he  had  not  formed 
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and  expressed  the  opinion  that  the  prisoner  was  guilty,  and 
then,  instead  of  eliminating  the  facts  from  the  two  affida- 
vits or  falling  back  upon  his  discretionary  power,  to  hold 
as  a  conclusion  of  law  that,  conceding  the  truth  of  the 
allegations  contained  in  the  affidavits,  they  were  not  suffi- 
ciently strong  to  warrant  the  exercise  of  his  discretionary 
power.  It  is  familiar  learning  that  where  a  nisi  prius  Judge 
rests  his  refusal  to  exercise  his  discretion  upon  the  mis- 
taken opinion,  either  that  it  is  not  vested  in  him  or  that 
the  facts  are  not  such  as  to  call  for  its  exercise,  it  is  error. 
The  rule  is  so  established,  because  a  Judge  acting  under  a 
misapprehension  of  the  law  might,  in  cases  like  that  before 
us,  refuse  to  follow  the  dictates  of  a  sound  discretion  solelv 
because  he  had  been  misled  bv  an  erroneous  view  as  to  his 
power.  If  the  motion  had  been  refused  on  the  uncontra- 
dicted affidavits  without  comment,  or  with  the  statement 
that  it  was  denied  in  the  exercise  of  a  sound  discretion,  it 
would  not  have  been  reviewable.  State  v.  Smallwood^  78 
N.  C,  560. 

It  is  immaterial  whether  the  Court  started  out  to  find 
the  facts  at  the  request  of  the  prisoner's  counsel  or  on  its 
own  motion.  It  would  have  been  a  work  of  supereroga- 
tion to  request  the  Judge  to  do  what  he  was  already  doing 
voluntarily.  But  the  principle  announced  in  the  recent 
case  of  State  v.  DeGraff,  113  N.  C,  696,  and  State  v.  Bc^, 
supray  must  not  be  misunderstood.  If  the  Judge,  of  his 
own  motion  or  on  request  of  the  prisoner's  counsel,  starts 
out  with  the  avowed  purpose  of  finding  the  facts,  and  then 
states  as  a  conclusion  of  law  that  certain  affidavits,  if 
admitted  to  be  true,  are  not  sufficient  to  call  for  the  exer- 
cise of  his  power,  instead  of  eliminating  the  facts  from  the 
affidavits,  it  has  never  been  held  by  this  Court  that  a  pris- 
oner who  is  not  in  fault,  under  such  circumstances,  is  pre- 
cluded from  excepting  to  a  mistake  of  law  made  by  the 
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Court  as  to  the  exteut  of  its  own  discretionary  power.  The 
Judge  might  have  found  the  facts  from  the  affidavits  or 
other  testimony  in  a  very  small  compass;  he  might  either 
have  declared  his  disbelief  of  them,  or  he  might  in  a  few 
words  have  claimed  the  right  to  exercise  a  sound  discre- 
tion, despite  the  fact  that  they  were  filed.  He  chose  to  do 
none  of  these  things,  but  to  rest  his  ruling  upon  the  idea 
that  the  affidavits  were  not  "sufficiently  strong."  Suffi- 
ciently strong  to  do  what?  except  to  accomplish  the  only 
purpose  for  which  they  could  have  been  filed — call  for  the 
exercise  of  the  sound  discretion  vested  in  the  Court.  If 
his  Honor  had  meant  he  did  not  deem  the  affidavits  credi- 
ble, he  would  have  pronounced  them  unworthy  of  belief, 
not  wanting  in  strength.  The  affidavits  might  well  have 
been  weak  or  strong,  and  yet  scrupulously  in  accord  with 
the  trwth.  If  counter-affidavits  had  been  filed  the  Judge 
would  have  so  stated,  and  would  probably  have  eliminated 
his  findings  from  all  that  were  submitted.  The  impression 
that  the  Judge  distrusted  his  j:)Ower  is  strengthened  by  the 
remark,  subsequently  made  in  the  very  moment  of  announc- 
ing his  conclusion,  that  he  had  never  known  of  an  instance 
where  a  verdict  such  as  this  had  been  set  aside.  If  a 
Judge  is  reluctant  to  pass  upon  the  credibility  of  such  affi- 
davits, yet  is  unwilling  to  evade  review  by  falling  back 
upon  his  discretion,  can  we  deduce  any  rule  or  inference 
from  adjudicated  cases  that  will  prevent  him  from  pursuing 
a  course  which  is  so  manly  and  which  evinces  so  just  an  aj)- 
preciation  of  the  gravity  of  the  situation?  If  his  Honor 
deemed  the  affidavits  insufficient  in  law  to  evoke  the  exer- 
cise of  his  power,  it  was  just  to  the  prisoner  and  creditable 
to  him  to  allow  the  case  to  be  so  fairly  presented.  Sup- 
posing it  to  be  true,  then,  that  Tew,  intending  and  desiring 
to  insist  upon  a  verdict  of  guilty  of  murder  in  the  first 
degree,  if  selected  as  a  juror,  and    to  have  the  prisoner 
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hanged,  which  purpose  presupposed  either  the  belief  that 
he  was  guilty  or  a  corrupt  purpose  to  punish  him  even  if 
innocent,  falsely  declared  upon  his  voir  dire  that  he  had 
neither  formed  nor  expressed  the  opinion  that  he  was  guilty, 
and  thereby  contrived  to  have  himself  chosen,  had  the 
Court  the  power  to  set  aside  the  verdict  and  grant  a  new 
trial?  Where  a  juror  fraudulently  procures  himself  to  be 
selected,  and  swears  falselv  that  he  has  not  formed  the 
opinion  that  the  prisoner  is  not  guilty,  the  presiding  Judge 
has  the  power,  in  furtherance  of  the  duty  which  the  law 
imposes  upon  him  to  see  that  all  trials  are  fair  and  impar- 
tial, to  order  a  mistrial  after  the  jury  has  been  impaneled 
on  an  indictment  for  murder.  State  v.  Belly  81  N.  C,  oDl. 
And  it  is  not  material  whether  it  appears  in  such  a  case 
that  the  fraud  was  practiced  at  the  instance  of  or  through 
the  agency  of  the  prisoner,  or  with  his  subsequent  assent. 
It  was  held  sufficient  that  he  was  about  to  avail  himself  of 
the  benefit  of  it.  State  v.  Washington,  89  N.  C,  535;  Ihid,, 
90  N.  C,  664.  However  rarely  it  may  become  the  duty  of 
a  presiding  Judge  to  exercise  the  power  to  grant  a  new 
trial  where  a  prisoner  is  found  guilty  of  a  crime  punishable 
with  death,  there  can  be  no  question  as  to  its  existence, 
Thompson  &  M.  on  Juries,  section  302;  State  v.  Tilghmau, 
11  Ired.,  552.  What  is  ordinarily  left  to  sound  discretion 
becomes  a  high  duty  when  it  is  once  conceded  that  justice 
has  miscarried  by  the  fraudulent  contrivances  of  a  juror  in  j 

procuring  his  own  selection  by  perjury.  If  it  be  true  thai 
the  juror  Tew  was  so  full  of  prejudice  as  to  declare  in  effect 
that  if  chosen   he  would  endeavor  to  have  the  prisoner  f 

hanged,  and  that  he  afterwards  imposed  himself  on  the 
counsel  as  an  indifferent  juror,  it  is  manifest  that  the  trial 
of  the  prisoner,  in  so  far  as  this  particular  juror  was  a  fac- 
tor in  it,  was  a  mockery  of  justice.  If  the  affidavits  were 
believed  they  unquestionably  showed   facts  that  justify  the 
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setting  aside  of  the  verdict.  It  is  true  that  we  may  expect 
such  evidence  to  be  adduced  often,  when  the  presiding 
Judge  can  from  his  stand-point  see  that  it  is  not  to  be  relied 
upon,  but  in  all  such  cases  he  has  but  to  rest  his  decision 
upon  the  sufficiency  of  his  own  power  rather  than  the 
ihsufficiencv  of  the  testimonv  to  make  it  no  longer  the  sul)- 
ject  of  review  here.  We  do  not  hold,  nor  is  it  necessary 
that  we  should  decide,  that  evidence  of  fraudulent  intru- 
sion of  such  a  juror  into  the  panel,  if  believed,  would 
make  it  in  all  cases,  even  where  there  is  no  reasonable  view 
of  the  evidence  consistent  with  the  innocence  of  the  pris- 
oner, the  imperative  duty  of  the  presiding  Judge  to  grant 
a  new  trial.  If  the  affidavits,  admitting  their  truth,  were 
sufficient  to  warrant  the  exercise  of  the  discretionarv  author- 
ity  of  the  Court,  the  ruling  was  erroneous.  We  think  that 
if  the  fraudulent  intrusion  of  a  friend  of  a  prisoner  accom-« 
j)lished  by  swearing  that  he  has  never  expressed  the  opinion 
that  the  prisoner  is  not  guilty  is  sufficient  ground  for  a  new 
trial,  the  justice  and  reasonableness  of  the  converse  propo- 
sition must  be  conceded  also.  The  fact  that  an  enemy  has 
contrived  by  perjury  to  get  into  the  panel  in  order  to  con- 
vict is  sufficiently  potent  as  evidence  of  injustice  and  wrong 
to  the-  prisoner  to  justify  the  Judge  in  setting  aside  the 
verdict,  in  the  exercise  of  the  power  entrusted  to  him  to 
meet  just  such  extraordinary  emergencies.  We  think,  also, 
that  the  first  exception  to  the  charge  is  well  taken,  and 
must  be  sustained. 

In  defining  murder  in  the  first  degree  the  Court  said : 
**The  killing  being  admitted,  and  nothing  else  appearing  or 
proved,  the  Court  charges  you  that  no  presumption  is  raised 
that  it  is  murder  in  the  first  degree,  and  unless  the  circum- 
stances show  beyond  a  reasonable  doubt  that  there  was  a 
deliberate,  premeditated,  preconceived  design  to  take  life, 
it  is  murder  in  the  second  degree.  The  act  should  not  only 
o7 
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be  willful,  premeditated,  malicious,  but  it  must  have  been 
committed  with  the  formed  iuteution  to  take  life;  a  fixed 
design  that  the  act  shall  result  in  the  death  of  the  party 
assaulted,  a  fully  formed,  conscious  design  to  kill,  and  with 
a  weapon  prepared  for  the  purpose.  Premeditation  may 
be  inferred  or  presumed  from  the  use  of  a  deadly  weapon 
in  the  possession  of  the  party  using  it,  unless  the  contrary 
be  made  to  appear.'*  The  prisoner  could  not  justly  com- 
plain of  the  proposition  embodied  in  all  that  precedes  the 
last  sentence  of  the  foregoing  extract  from  the  charge.  The 
mere  fact  of  killing,  when  admitted,  raised  no  presumption 
that  it  was  murder  in  the  first  degree,  and  it  was  the  duty 
of  the  jurv,  unless  they  were  satisfied  bevond  a  reasonable 
doubt  that  there  was  a  deliberate,  premeditated  and  pre- 
conceived design  on  the  part  of  the  prisoner  to  take  life 
and  that  the  act  of  killing  was  committed  in  pursuance  of 
such  fixed  design,  to  find  the  prisoner  guilty  of  no  higher 
offence  than  murder  in  the  second  degree.  When  the  jury 
were  told  that  they  were  at  liberty  to  presume  or  to  draw 
the  inference  from  the  mere  fact  that  a  deadly  weapon  was 
used,  leaving  out  of  view  any  other  evidence  offered  to 
show  that  the  prisoner  was  in  the  very  act  of  killing,  pur- 
suing a  deliberate  and  preconceived  purpose,  a  very  grave 
(juestion  was  raised,  which  it  is  the  duty  of  this  Court  to 
settle  in  this  the  very  first  case  involving  a  construction  of 
the  late  act,  defining  what  constitutes  murder  in  the  first 
and  second  degrees.  Unquestionably  now%  just  as  before  the 
enactment  of  the  statute,  the  use  of  a  weapon  likely  to  pro- 
duce death  raises  a  presumption  of  malice,  and  therefore 
the  jury  may  infer,  when  there  is  evidence  that  the  killing 
was  done  with  such  a  weapon,  that  the  person  charged  is 
guilty  of  murder  in  the  second  degree.  State  v.  Thu>ti9end, 
66  Iowa,  741.  But  the  use  of  a  deadly  weapon  does  not 
ipso  facto  bring  a  killing  within  the  definition  of  a  murder 
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**  perpetrated  by  raeaiis  of  poison,  lying  in  wait,  imprison- 
ment, starving,  torture,  or  by  any  other  kind  of  willful, 
deliberate  or  premeditated  killing,  or  committed  in  the 
perpetration  or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, burglary  or  other  felony, '*  but  relegates  it  as  a  merely 
technical  murder,  depending  upon  the  artificial  weight 
given  to  testimony,  to  the  second-class.  Probably  ninety- 
nine  out  of  every  hundred  homicides  are  caused  by  the  use 
of  a  deadly  weapon,  and  if  in  every  case  where  its  use  is 
provoked  by  insulting  language  (not  deemed  provocation 
in  law)  which  is  resented  with  fatal  result  on  the  spur  of 
the  moment,  the  offence  is  presumably  murder,  but  little 
has  been  accomplished  by  the  legislative  attempt  to  classify 
cases  which  before  fell  within  the  definition  of  murder,  and 
to  subject  to  the  death  penalty  only  the  more  heinous 
offenders.  The  Pennsylvania  statute  is  substantially  the 
same  as  ours,  and  bv  that  statute  the  first  classification  of 
criminal  homicides  into  two  degrees  of  murder  and  man- 
slaughter was  made  in  this  country.  2  Bishop  Cr.  Law, 
sec.  703.  Prior  to  the  statute  (says  Bishop,  sec.  726)  every 
killing  of  ** malice  prepense**  was  murder.  "Since  the 
statute,  when  to  this  another  degree  ef  malice  is. added,  the 
particular  killing  becomes  murder  in  the  first  degree,  but 
when  there  is  no  such  addition  made  it  is  murder  in  the 
second  degree."  The  intentional  killing  with  a  deadly 
weapon  raised  a  presumption,  not  of  premeditation  or 
deliberation,  but  of  malice  only.  19  Am.  and  Eng.  Enc, 
65;  State  v,  Cbllins,  8  Ired.,  407;  State  v.  Willw,  63  N.  C, 
26;  State  v.  Brittain,  89  N.  C,  o02.  When,  therefore,  not 
only  proof  of  malice,  but  of  something  more,  was  made 
requisite  for  a  conviction  for  the  capital  felony  of  killing, 
the  prosecution  could  no  longer  make  out  a  prima  facie 
case  of  premeditated  and  deliberate  murder  by  evidence 
which  gave  rise  to   a   presumption  of  the   malice  only. 
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Under  the  operation  of  the  new  law  every  slaying  ujion 
provocation  deemed  sufficient  in  law  to  arouse  anger,  and 
under  the  influence  of  the  passion  thus  engendered,  is  man- 
slaughter, though  done  with  a  deadly  weapon.  But  in  the 
absence  of  such  mitigating  circumstances  the  law  presumes 
malice  from  the  manner  of  killing  just  as  it  did  before  its 
enactment.  The  existence  of  malice,  however,  if  admitted 
or  presumed  from  the  use  of  a  pistol,  does  not  of  itself 
warrant  the  inference  of  premeditation,  though  the  prepa- 
ration and  use  of  the  pistol  doubtless  is  evidence  proper  to 
be  submitted  with  other  facts  and  circumstances  as  tending 
to  show  the  existence  both  of  premeditation  and  delibera- 
tion. *' Where  the  act  is  committed  duhberatelv  with  a 
deadly  weapon,"  says  Wharton,  2  Cr.  Law,  sec.  944,  **and  is 
likely  to  be  attended  w^th  dangerous  consequences,  the  mal- 
ice requisite  to  murder  wMll  be  presumed."  It  has  been 
held  by  the  Supreme  Court  of  Pennsylvania,  con.struing 
the  statute,  re-enacted  here  almost  in  totidem  verbis  {State  v. 
Drum^  58  Pa.  St.,  0),  that  while  the  use  of  a  deadly  weapon 
is  2>rhna  facie  evidence  of  malice,  and  w^hile  the  fact  that  it 
has  been  intentionallv  used  to  inflict  a  mortal  wound  throws 
the  burden  upon  the  accused  to  show  circumstances  that 
will  mitigate  the  killing  to  manslaughter,  the  presumption 
raised  is  no  higher  than  that  the  homicide  is  murder  in  the 
second  degree.  In  order  to  constitute  murder  in  the  first 
degree  there  must  be  evidence  of  express  as  contradistin- 
guished from  implied  malice.  "Any  unlawful  killing  of  a 
human  being  wuth  malice  aforethought  is  murder;  but  if 
nothing  further  characterizes  the  offence  it  is  murder  in  the 
second  degree;  to  constitute  the  higher  offence  there  must 
be  willfulness,  deliberation,  premeditation."  People  v.  Cox, 
7f)  Cal.,  285. 

In  the  case  of  Romans  v.  State,  41  Wis.,  312,  the  Court 
approved   the  instruction  that  the  jury  would   find   the 
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defendant  guilty  of  murder  in  the  first  degree  if  they 
should  find  from  the  evidence  not  only  that  he  *' shot 
deceased  and  thereby  caused  his  death,''  etc.,  but  provided, 
also,  they  should  **  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  did  the  shooting  with 
the  premeditated  design  to  kill  the  deceased."  It  must 
appear  *'  not  only  that  the  defendant  is  guilty  of  feloniously 
killing  the  deceased,  *  *  *  but  that  such  killing  was 
done  willfully,  deliberately  and  with  premeditation."  AVhar- 
ton's  Law  of  Homicide,  368.  Where  the  presumption  of 
slaying  with  malice  aforethought  only  is  raised,  the  proof 
falls  short  of  justifying  the  inference  of  guilt  by  failing  to 
amount  also  to  prima  fade  proof  of  preme<litation  and 
deliberation,  which  are  essential  elements  of  the  higher 
crime.  Wharton,  supra,  o(>9;  Green  v.  State,  4')  Ark.,  281 ; 
Atkinson  v.  State,  20  Texas,  ")22.  That  a  homicide  may  be 
willful  in  so  far  as  the  intent  is  evinced  bv  the  use  of  a 
weapon  likely  to  produce  death,  and  yet  not  deliberate  or 
premeditated  within  the  meaning  of  the  statute,  seems  to 
be  generally  conceded  by  the  Courts  where  the  words  of 
our  statute  have  received  an  interpretation.  State  v.  Hill, 
69  Mo.,  451;  McQueen  v.  State,  1  Lea  (T(|jin.),  285;  Aveline 
V.  State,  64  Ind.,  96. 

Where  the  presiding  Judge  in  defining  the  two  degrees 
of  murder  inadvertentlv  instructs  the  jurv  that  the  fact  of 
killing  with  a  deadly  weapon,  when  admitted,  raises  the 
presumption  or  justifies  the  inference  that  there  was  pre- 
meditation instead  of  malice,  it  is  necessarilv  an  incurable 
error.  No  subsequent  proposition  inconsistent  with  that 
can  be  held  to  have  removed  the  erroneous  impression 
fastened  on  the  minds  of  the  jury  in  the  beginning,  but, 
while  the  Court  reiterates  in  many  fot-ms  the  instruction 
that  it  is  incumbent  on  the  State,  in  order  to  a  conviction 
of  murder  in  the  first  degree,  to  sliow  beyond  a  reasonable 
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doubt  that  there  was  both  premeditation  and  deliberation, 
there  is  in  fact  nothing  in  the  charge  clearly  inconsistent 
with  the  idea  that  the  jury  were  still  left  to  draw  the  infer- 
ence that  there  was  premeditation  from  the  bare  fact  that 
a  pistol  was  used  by  the  prisoner  to  inflict  the  mortal 
wound. 

The  passage  of  the  Act  of  1803  marks  an  era  in  the 
judicial  history  of  the  State.  As  far  as  we  can  ascertain, 
every  other  State  had  previously  divided  the  common  law 
kind  of  murder  into  two  classes.  The  theory  upon  which 
this  change  has  been  made  is  that  the  law  will  always  be 
executed  more  faithfullv  when  it  is  in  accord  with  an 
enlightened  idea  of  justice.  Public  sentiment  has  revolted 
at  the  thought  of  placing  on  a  level  in  the  Courts  one  who 
is  provoked  by  insulting  words  (not  deemed  by  the  com- 
mon law  as  any  provocation  whatever)  to  kill  another  with 
a  deadly  weajmn  with  him  who  waylays  and  shoots  another 
in  order  to  rob  him  of  his  money  or  poisons  him  to  gratify 
an  old  grudge.  So  long  a 4  artificial  proof  of  malice  is 
allowed  to  raise  the  presumption  of  murder  this  new  law 
will  fail  to  accomplish  the  object  for  which  it  was  framed. 
Elsewhere  the  Courts  have  generally  followed  the  lead  of 
Pennsylvania,  and  we,  too,  have  adopted  the  interpretation 
given  by  her  Courts  to  the  law  whicli  our  Legislature  has 
borrowed  from  her  statutes.  It  is  not  the  severitv  of  laws, 
but  the  certainty  of  their  execution,  that  accomplishes  the 
end  thjit  should  be  always  in  view  in  enforcing  thera. 
Hei'(»tofore  public  opinion  has  approved  and  often  applauded 
the  conduct  of  juries  in  disregarding  the  instructions  of 
Judges  as  to  tlie  teclinical  weight  to  be  given  to  the  use  of 
a  deadly  weapon.  The  consequence  has  been  that  a  lax 
administration  of  the  law  being  tolerated  in  such  cases, 
otlier  juries  have  constituted  themselves  judges  of  the  law 
as  well  as  of  the  facts,  when  j)roof  has  shown  a  more  hei- 
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nous  offence.  The  experience  of  a  few  years  will  probably 
demonstrate  here  as  elsewhere  that  fewer  criminals  will 
escape  under  a  law  which  is  in  accord  with  the  public  sense 
of  justice  than  under  one  w^hich  makes  no  discrimination 
between  offences  differing  widely  in  the  degree  of  moral 
turpitude  exhibited.  For  the  reasons  pointed  out  the  pris- 
oner is  entitled  to  a  New  Trial. 

Clark,  J.,  dissenting:  The  Code,  §1200  is  unambiguous. 
It  restricts  the  State  as  to  its  peremptory  challenges  so  that 
they  can  only  be  demanded  as  a  right  before  the  juror  is  ten- 
dered to  the  prisoner.  This  section  does  not  purport  to  be  a 
restriction  upon  the  Court  in  the  exercise  of  its  immemorial 
privilege  and  duty  of  permitting  challenges  or  excusing 
jurors  at  any  time  before  the  jury  is  impaneled  w^henever  this 
is  required  in  the  interest  of  a  fair  and  impartial  trial.  It  is 
certainly  too  late  in  this  State  to  contest  the  settled  princi- 
ple that  the  defendant  has  the  right  to  reject,  not  the  right 
to  select,  a  juror.  In  the  present  case  no  man  sat  on  the 
jury  to  whom  the  prisoner  objected.  He  has  no  just  ground 
of  complaint  that  one  did  not  sit  on  the  jury  whom  he 
would  have  wished  to  do  so.  The  juror  challenged  him- 
self He  said  he  was  a  life-long  and  intimate  friend  of  the 
prisoner,  and  connected  with  him  by  marriage.  An  inves- 
tigation of  the  latter  statement  showed  that  the  connection 
by  marriage  was  not  such  as  in  law  to  disqualify  him.  The 
relations  of  the  juror  with  the  prisoner  were  not  previously 
known  to  the  State.  The  State  had  not  exhausted  its  per- 
emptory challenges.  The  juror  did  not  think  he  was  an 
impartial  juror,  and  challenged  himself  The  Court  might 
well  have  excused  him  ex  mero  motu.  It  exercised  its  legiti- 
mate duty  in  i)ermitting  the  State  to  peremptorily  challenge 
him,  when  it  had  lost  its  right  to  demand  to  do  so,  by  not 
exercising  it  sooner.     In  at  least  seven  cases  this  Court  has 
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held  that  the  trial  Judge  may  in  his  discretion  permit  a 
juror  to  be  challenged  by  the  State  after  he  has  been  ten- 
dered to  the  defendant.  State  v.  GreeUy  95  N.  C,  611;  State 
V.  Adair,  66  N.  C,  298;  State  v.  Jone^,  80  N.  C,  415;  State 
V.  Boon,  80  N.  C,  461;  State  v.  Vestal,  82  N.  C,  563;  State 
V.  Vann,  82  X.  C,  631,  and  State  v.  Canningham,  72  N.  C 
469,  and  there  are  several  others.  It  is  true  that  in  mo.st, 
if  not  all,  these  cases  the  challenge  was  for  cause.  But  the 
principle  is  exactly  the  same.  As  a  matter  of  right  the 
State  can  challenge  neither  for  cause  nor  peremptorily 
after  the  juror  is  tendered  to  the  prisoner.  The  allowance 
of  any  challenge  to  the  State  thereafter  is  not  of  right,  but 
in  the  discretion  of  the  Court.  Siich  power  is  wisely  vested 
in  the  discretion  of  the  Court,  as  was  said  by  Pkarson,  (\  J., 
in  Staie  v.  Adair,  sujrra,  **to  secure  a  jury  indifferent  as 
between  the  State  and  the  prisoner.''  In  State  v.  Green,  supra, 
Ashe,  J.,  calls  attention  to  the  fact  that  the  challenge 
allowed  the  Stfite  after  the  juror  was  tendered  "was  not 
strictly  a  challenge  for  cause,  but  a  challenge  to  the  favor, 
which  is  when  the  party  has  no  particular  cause  of  chal- 
lenge, but  objects  that  the  juror  is  not  indifferent  on  account 
of  some  suspicion  of  partiality,  prejudice  or  the  like.*' 
That  challenge  was  held  to  have  been  correctly  allowed. 
That  case  is  exactlv  the  case  here,  onlv  the  State  was  more 
hardly  dealt  with  here,  in  being  required  to  exhau.st  one  of 
its  peremptory  challenges.  In  the  above  cause  the  juror 
was  stood  aside  for  cause  allowed  in  the  discretion  of  the 
Court  after  he  was  tendered.  It  will  be  difficult  to  know 
what  is  the  law  ai)plicable  to  the  trial  of  capital  cases  if  a 
principle  heretofore  settled  by  so  many  precedents  is  to  be 
summarily  swept  aside.  The  juror  properly  challenge<l 
himself.  He  knew  he  ought  not  to  sit  on  the  c^ise.  The 
prisoner  has  no  right  to  select  any  juror.  His  right  lies 
solely  in  rejecting  improper  or  objectionable  jurors. 
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The  juror,  John  C.  Tew,  on  his  voir  dire  swore  that  he 
had  not  formed  or  expressed  the  opinion  that  the  prisoner 
at  the  bar  was  guilty.  After  verdict,  when  tlie  jurors  had 
been  discharged,  and  doubtless  had  gone  to  their  homes,  an 
affidavit  was  filed  by  some  one  that  Tew  had  made  a  differ- 
ent statement.  The  Judge  stated  that  the  affidavit  was  not 
sufficiently  strong,  and  declined  to  set  the  verdict  aside  on 
that  ground.  The  palpable  meaning  is  that  the  affidavit 
was  not  sufficiently  strong  to  convince  him  that  Tew  had 
foresworn  himself.  We  do  not  know  the  character  or  credi- 
bility of  the  party  making  the  impeaching  affidavit.  He 
may  have  been  entirely  unworthy  of  belief,  or  quite  other- 
wise. But  it  rested  with  the  presiding  Judge  to  pass  upon 
that.  lie  did  so.  He  said  the  affidavit  was  not  sufficiently 
strong,  and,  as  it  did  not  satisfy  him,  declined  the  motion. 
This  is,  in  effect,  a  distinct  finding  of  fact.  But  it  has  been 
too  recently  decided  by  this  Court  in  State  v.  DeGraffy  113 
N.  C,  688,  affirming  former  precedents,  to  need  discussion 
that,  where  the  facts  are  not  found  by  the  trial  Judge  and 
spread  upon  the  record,  the  affidavits  of  grounds  for  a  new 
trial  cannot  be  considered  in  this  Court.  If  this  ruling  of 
the  Judge  was  not  a  finding  of  fact  that  the  affidavit  was 
insufficient  to  convince  him,  we  cannot  consider  the  affida- 
vit. State  V.  DeGraff,  supra.  If  it  was  in  effect  such  find- 
ing, the  finding  is  conclusive.  It  would  be  a  cruel  misap- 
prehension of  the  language  of  the  impartial  Judge  who 
presided  at  the  trial  to  construe  him  as  meaning  to  find 
that  the  impeaching  affidavit  was  true,  that  a  juror  had 
j)erjured  himself  in  order  to  get  upon  the  jury,  but  that  such 
fact  was  not  strong  enough  to  warrant  setting  aside  the  ver- 
dict. Th^  Judge  does  not  find  the  impeaching  affidavit  to 
be  true  and  insufficient,  but  he  finds  the  affidavit  not  strong 
enough.  This,  coupled  with  his  refusal  to  set  aside  the  ver- 
dict, can  mean  but  one  thing — that  he  did  not  believe  the 
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impeaching  affidavit.  It  will  be  dangerous  to  act  as  juror 
in  a  caf)ital  case — always  and  to  every  one  sufficiently 
unpleasant — if,  after  the  juror  has  been  discharged  and 
gone  home,  the  fact  that  some  person  can  be  found  to  file 
an  affidavit  that  a  juror  had  perjured  himself  on  his  voir 
dirCy  which  affidavit  the  presiding  Judge  disallows  and 
refuses  the  motion — if  upon  such  facts  a  new  trial  can  be 
obtained  upon  appeal  on  the  ground  that  the  juror  had 
committed  perjury.  The  presiding  Judge  did  not  so  find. 
On  the  contrary,  he  refused  the  motion  based  upon  such 
affidavit.  There  is  certainly  nothing  in  the  action  of  the 
Judge  which  warrants  the  juror  being  pilloried  for  all  time 
in  the  printed  report  of  this  case  as  having  sworn  falsely 
on  his  voir  dire  in  order  that  he  might  convict  a  fellow- 
being  of  a  capital  offence,  nor  that  the  Judge  held  as  a 
matter  of  law  that  such  fact  was  insufficient  to  warrant  a 
new  trial. 

Nor  is  there  any  error  under  our  precedents  in  the  charge 
of  the  learned  Judge.  The  killing  with  a  deadly  weapon 
having  been  shown,  the  law  presumes  malice  aforethought, 
as  charged  in  the  indictment.  No  other  principle  is  more 
indisputably  settled  by  all  our  authorities.  Malice  afore- 
thought is  j)remeditation.  The  Judge  correctly  told  the 
jury  that  such  malice  or  premeditation  might  be  presumed 
or  inferred  from  the  use  of  a  deadly  weapon.  The  facts 
and  circumstances'fn  proof  might  mitigate  the  offence  to 
murder  in  the  second  degree  or  to  manslaughter,  or  to  self- 
defence,  but  the  burden  was  upon  the  prisoner  to  show  the 
matters  of  mitigation  or  excuse,  cither  by  the  State's  evi- 
dence or  bv  the  evidence  offered    in   his  behalf.     State  v, 

ft/ 

Rollins,  113  N.  C.,  734,  and  numerous  cases  there  collc^cted. 

Then*  can  be  no  discussion  of  the  wisdom  of  the  policy 

of  dividing  the  crime  of  murder  into  two  degree.     The 

Legislature  is  the  sole  judge  of  that,  and  the  wisdom  of  its 
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action  cannot  be  called  in  question  in  this  co-ordinate 
department,  and,  in  fact,  it  has  not  been.  That  question 
does  not  arise.  But  in  all  cases,  whenever  the  proof  of 
certain  facts  raises  a  presumption  and  shifts  the  burden 
upon  the  defendant,  the  presumption  is  as  to  the  offence 
with  which  the  defendant  is  charged  in  the  indictment,  and 
not  of  an  inferior  offence.  The  indictment  here  charges 
the  prisoner  with  the  crime  of  murder  in  the  first  degree, 
not  murder  in  the  second  degree.  The  prisoner  under  this 
bill  can  be  found  guilty  of  the  felony  whereof  he  stands 
charged,  or  of  inferior  degrees  of  it  according  to  the  proof, 
as  murder  in  the  second  degree,  manslaughter,  assault,  or 
he  can  be  acquitted.  But  when  the  killing  with  a  deadly 
weapon  is  shown  the  law  presumes  malice,  and  upon  all 
our  authorities  the  prisoner  should  be  convicted  (as  the 
learned  Judge  charged)  of  the  crime  whereof  he  stands 
charged,  unless  he  shows  that  state  of  facts  which  would 
mitigate  the  offence  to  an  inferior  offence,  as  murder  in  the 
second  degree,  or  manslaughter,  or  self-defence,  etc.  In 
establishing  the  offence  of  murder  in  the  second  degree  the 
Legislature  did  not  intend  to  abolish  the  offence  bf  murder 
in  the  first  degree.  It  only  meant  that  the  offence  should 
be  mitigated  to  that  if  the  evidence  shows  that  tlie  prisoner 
is  entitled  to  the  benefit  thereof.  The  killing  with  a  deadly 
weapon  having  been  shown,  the  jury  under  all  our  prece- 
dents should  have  found  the  prisoner  gtiilty  of  murder  in 
the  first  degree,  Us  charged  in  the  indictment,  unless  mat- 
ters were  shown  reducing  it  to  a  lesser  offence.  While  the 
statute  certainlv  creates  the  lesser  offence  of  murder  in  the 

4. 

second  degree  there  is  nothing  in  the  statute  which  inti- 
mates a  change  in  tlie  ancient  and  well-settled  rule  of  law 
which  raises  a  j)resumption  of  guilt  as  to  the  offence,  mur- 
der as  charged,  from  the  fact  of  killing  with  a  deadly 
weapon.     Nor  is  there  reason  for  the  Courts  to  change  a 
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rule  fqpnded  in  profound  wisdom  and  so  long  and  nmformly 
adhered  to.  Already  in  trials  for  homicide  the  State  is  at 
enormous  disadvantage.  While  the  law  establishes  an 
inferior  degree  of  murder,  there  is  no  ground  to  render  it 
more  difficult  for  the  State  to  establish  guilt  or  to  give 
added  technical  advantages  in  the  trial  to  the  defendant, 
which  will  virtually  abolish  convictions  for  murder  in  the 
first  degree  in  all  cases.  The  humanity  of  our  law  already 
gives  the  prisoner  on  trial  for  a  capital  offence  every  possi- 
ble advantage  consistent  with  the  enforcement  of  the  law. 
There  is  no  reason  thev  should  be  added  to.  He  has  twenty- 
three  peremptory  challenges,  while  the  State  has  but  four. 
His  guilt  must  be  shown  beyond  a  reasonable  doubt. 
Twelve  jurors  must  concur  in  finding  him  guilty.  He  has 
the  great  advantnge  that  erroneous  rulings  of  the  presid- 
ing Judge,  if  in  his  favor,  cannot  be  corrected,  while  a  sin- 
gle erroneous  ruling  against  him  vitiates  the  whole  pro- 
ceeding. The  sympathy  of  the  jury  in  favor  of  a  fellow- 
being  in  jeopardy  of  his  life  is  easily  appealed  to  and  readily 
evoked.  The  legal  technicalities  of  the  trial  are  quickly 
availed  of,  if  one  is  violated,  by  skillful  counsel.  Un<ler 
these  circumstances  convictions  for  capital  offences  are 
rare,  and  more  men  each  year  suffer  that  punishment  with- 
out process  of  law  than  by  its  authority.  The  executive 
and  legislative  departments  of  the  Government  strive  in 
vain  to  prevent  the  growing  lawlessness  in  that  regard. 
Whether  capital  punishment  should  be  abolished  or  not 
rests  with  the  people  acting  through  their  accredited  repre- 
sentatives. But  as  long  as  the  penalty  of  death  is  denounced 
by  the  statute  it  should  be  borne  in  mind  that  a  trial  for  a 
caj)ital  offence  is  a  solemn,  serious  proceeding,  which  society 
has  decreed  as  necessary  for  its  safety  and  well-being.  It 
is  not  to  be  ap})roache(l  from  the  sentimental  or  humanita- 
rian side.     The  sole  object  should  be  the  cold,  impartial 


N.  C]  FEBRUARY  TERM,  1894.  9(»9 


►State  v.  Hall. 


ascertainment  of  the  facts  pertaining  to  the  charge.  When, 
notwithstanding  the  great  advantages  guaranteed  the  pris- 
oner bv  the  humanity  of  the  laws  and  the  humane  inter- 
pretation  and  administration  of  them,  both  by  this  Court 
and  by  the  humane  Judges  who  administer  the  law  in  the 
Superior  Courts — when,  notwithstanding  all  this,  the  unani- 
mous verdict  of  a  jury  has  pronounced  the  prisoner  guilty, 
and  the  Judge  has  overruled  the  exceptions  in  his  favor, 
there  is  a  duty  which  the  Courts  owe  to  society.  The  pre- 
sumption in  the  Court  below  is  in  favor  of  the  innocence  of 
the  prisoner.  When  that  is  overcome  by  verdict  and  judg- 
ment on  appeal  every  presumption  in  this,  as  in  all  other 
cases,  is  in  favor  of  the  correctness  of  the  proceeding  below. 
That  presumption  has  not  been  overcome.  This  Court 
rules  only  upon  errors  of  law  assigned  in  the  rulings  of  the 
Judge.  The  rulings  excepted  to  in  this  case  are  each  and 
all  sustained  by  ample  authority,  as  above  cited. 

If  there  are  matters  outside  of  the  challenged  rulings  of 
the  Judge  which  make  in  favor  of  the  prisoner,  it  is  beyond 
the  power  of  this  Court  to  consider  them.  The  prerogative 
of  mercy  is  unlimited,  but  its  exercise  rests  not  here.  It  is 
entrusted  to  another  departn*ient  of  the  (xovernment. 


STATE  V.  WILLIAM  HALL  AND  JOHN  DOCKERY. 

Indiciment  for  Murder — Jurisdiction — CHms  Coimnitted  in 

Another  State, 

1.  C)ne  State  or  sovereignty  cannot  enforce  the  penal  or  criminal  laws  of 
another  or  punish  crimes  or  offences  committed  in  and  against 
another  State  or  sovereignty. 
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2.  Where  the  fatal  stroke  and  death  occur  in  the  same  8tat«,  the  offence 

of  murder  at  common  law  is  there  complete,  and  the  Courts  of 
that  State  can  alone  tr>-  the  offender  for  that  specific  common  law 
crime. 

3.  Where  one  puts  in  force  an  agency  for  the  commission  of  crime  he,  in 

legal  contemplation,  accompanies  the  same  to  the  point  where  it 
becomes  effectual — the  criminal  act  is  the  impin^ng  of  the  weajjon 
on  thepartv  injured,  and  that  is  where  the  impingement  happens; 
therefore,  where  one,  standing  in  North  C*arolina,  by  the  firing  a 
bullet,  killed  another  standing  in  Tennessee,  the  assault  or  stroke 
was  in  the  latter  State  and  at  common  law  the  murder  wa*?  com- 
mitted in  that  State  and  its  Courts  alone  have  jurisdiction  of 
the  offence. 

4.  Nor,  in  such  case,  is  jurisdiction  conferred  upon  the  Courts  in  this 

State  by  the  statute  (section  1197  of  The  Code)  which  provides  tliat 
*'  in  all  cases  of  felonious  homicide,  when*  the  as.*«ault  shall  have 
been  made  within  this  State,  and  the  person  assaulted  shall  die 
without  the  limits  thereof,  the  offender  shall  be  indicted  and  pun- 
ished for  the  crime  in  the  countv  where  the  assault  was  made,  in 
the  manner,  to  all  intents  and  purposes  as  if  the  person  assaulted 
had  died  within  the  limits  of  this  State";  the  term  "assault,"  as 
used  in  such  statute  meaning,  not^  mere  attempt,  but  an  injury 
inflicted  in  this  State  and  resulting  in  death  in  an  another  State. 

5.  Nor,  in  such  case,  will  the  fact  that  both  the  defendant  and  decea^ 

were  citizens  of  North  Carolina  confer  juriscliction  on  the  Courts 
of  this  State,  for  the  jwrsonal  jurisdiction  generally  claimed  by 
nations  over  their  subjects  who  have  committed  offences  abroad 
or  on  the  high  seas  does  not  exist  as  between  the  States  of  the 
Union  under  their  peculiar  relation  to  each  other. 

Indictment  for  murder,  tried  at  Spring  Term,  1893,  of 
CnEROKEK  Superior  Court,  before  GraveSy  J.,  and  a  jury.^  ' 

The  defendants  (Hall  as  principaPand  Dockery  as  acces- 
sory before  the  fact)  were  charged  with  the  killing  of 
Andrew  Bryson  on  the  11th  July,  1892,  in  Chcrokei* 
county.  The  testimony  tended  to  show  that  when  the 
shooting  occurred,  by  which  deceased  was  killed,  the  defend- 
ants were  in  North  Carolina  and  the  deceased  in  Tennessee, 

The  defendants  asked  for  the  following  instructions 
(among  others) : 
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**  1.  That  it  devolves  upon  the  State  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  the  killing  took  place  in 
the  State  of  North  Carolina;  and  if  the  State  has  failed  to 
satisfy  the  jury  bevond  a  reasonable  doubt  that  the  deceased 
received  the  wound  from  which  he  died  whilst  he  was  in  the  /  \  \ 
State  of  North  Carolina,  the  defendants  are  not  guilty.  ^^ — ^  * 

**2.  That  if  the  prisoners  were  in  North  Carolina  and 
the  deceased  was  in  Tennessee,  and  the  prisoners,  or  either 
of  them,  shot  the  deceased  whilst  he,  the  deceased,  was  in 
the  State  of  Tennessee,  and  the  deceased  died  from  the 
effects  of  the  wounds  so  received,  the  defendants  are  not 
guilty/' 

The  instructions  were  refused,  and  after  a  verdict  of  guilty 
the  defendants  appealed  from  the  judgment  rendered 
thereon.   ^    * 

The  Attorney  General,  for  the  State. 

Mr,  G,  S  Ferguson,  for  defendants  (appellants). 

/  Shepherd,  C.  J.:  There  was  testimony  tending  to  show 
/_that  the  deceased  was  wounded  and  died  in  the  State  of 
Tennessee,  and  that  the  fatal  wounds  were  inflicted.by  the 
prisoners  by  shooting  at  the  deceased  while  they  were  stand- 
ing within  the  boundaries  of  the  State  of  North  Carolina. 
The  prisoners  have  been  convicted  of  murder,  and  the 
question  presented  is  whether  they  committed  that  offence 
within  the  jurisdiction  of  this  State. 

It  is  a  general  principle  of  universal  acceptation  that  one 
State  or  sovereignty  cannot  enforce  the  penal  or  criminal 
laws  of  another,  or  punish  crimes  or  offences  committed  in 
.  and  against  another  State  or  sovereignty.  Rorer's  Inter- 
state Law,  308;  Story's  Conflict  Laws,  620-623;  The  Ante- 
lope, 10  Wheaton,  66-123;  State  v.  KnigJd,  Taylor's  Rep., 
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65;  State  y.  Brown,  1  Haywood,  100;  Stcde  v.  Chitshall,  110 
N.  C,  538. 

*  There  may,  bv  reason  of  "a  statute  or  the  nature  of  a 
particular  ease,"  be  apparent  exceptions  to  the  rule,  as  if 
"one  personally  out  of  the  country  puts  in  motion;;a  force 
which  takes  effect  in  it,  he  is  answerable  where  the  evil  is 
done,  though  his  presence  was  elsewhere.  So  where  a  man, 
standing  beyond  the  outer  line  of  a  territory,  by  discharg- 
ing a  ball  over  the  line  kills  another  within  it;  or  himself, 
being  abroad,  circulates  libel  here,  or  in  like  manner 
obtains  here  goods  by  false  i)retenses;  or  does  any  other 
crime  in  our  own  locality  against  our  laws,  he  is  punisha- 
ble, though  absent,  the  same  as  if  he  were  present.''  1 
Bishop  Cr.  Law,  109-110;  State  v.  Cutshally  supra. 

These  cases,  however,  are  but  instances  of  crimes  which 
arc  considered  b)'  the  law  to  have  been  committed  within 
our  territory,  and  in  nowise  conflict  with  the  general  prin- 
ciple to  which  we  have  referred.  Starting,  then,  with  this 
fundamental  principle  and  avoiding  a  general  discus.'sion  of 
the  subject  of  extra-territorial  crime,  we  will  at  once  pro- 
ceed to  an  examination  of  the  interesting  question  which 
has  been  submitted  for  our  determination. 

It  seems  to  have  been  a  matter  of  doubt  in  ancient  times 
whether,  if  a  blow  were  struck  in  one  countv  and  dt^th 
ensued  in  another,  the  offender  could  be  prosecuted  in 
either,  though  according  to  Lord  Hale  (Pleas  of  the  Crown, 
426)  '*the  more  common  opinion  was  that  he  might  be 
indicted  where  the  stroke  was  given.'*  This  difficulty,  as 
stated  by  Mr.  Starkie,  was  sought  to  be  avoided  by  the  legal 
device  **of  carrvine:  the  dead  boHv  back  into  the  countv 
where  the  blow  was  struck,  and  the  jury  might  there,"  he  • 
adds,  *'in([uire  both  of  the  stroke  and  death."  1  Starkie 
Ur.  PI.,  2  Ed.,  304;  1  Hawks,  PI.  of  Crown,  ch.  13;  1  Ea.st, 
361.     But  to  remove  all  doubt  in  respect  to  a  matter  of 
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such  grave  importance,  it  was  enacted  by  the  statute  2  and 
3  Edward  VI.  that  the  murderer  might  be  tried  in  the 
county  where  the  death  occurred.  This  statute,  either  as  a 
part  of  the  common  law  or  by  re-enactment,  is  in  force  in 
many  of  the  States  of  the  Union,  and  as  applicable  to 
counties  within  the  same  State  its  validity  has  never  been 
(questioned  (see  Acts  1891,  ch.  68,  and  also  The  Code  of  Ten- 
nessee, §5801),  but  where  its  provisions  have  been  extended 
so  as  to  affect  the  jurisdiction  of  the  different  States  its 
constitutionality  has  been  vigorously  assailed.  Such  legis- 
lation, however,  has  been  very  generally,  if  not  indeed 
uniformly,  sustained.  Simpson  v.  States  4  Hump.  (Tenn.), 
461;  Greeii  v.  State^  66  Ala.,  40;  Commonwealth  v.  Macloon, 
101  Mass.,  1;  Tyler  v.  People^  8  Mich.,  326;  Hemm/ikerx. 
State,  12  Mo.,  453;  People  v.  Burke,  11  Wend.,  129;  Hunter 
V.  State,  40  N.  J.,  495. 

Statutes  of  this  character  *'are  founded  upon  the  gen- 
eral power  of  the  Legislature,  except  so  far  as  restrained 
bv  the  Constitution  of  the  Commonwealth  and  the  United 
States,  to  declare  any  willful  or  negligent  act,  which  causes 
an  injury  to  person  or  property  within  its  territory,  to  be 
a  crime."  Kerr  on  Homicide,  47.  See,  also,  remarks  of 
Justice  Bradley  in  the  habeas  corpus  proceedings  of  Guiteau, 
reported  in  the  notes  to  the  case  of  United  States  v.  Guiteau, 
47  Am.  Rep.,  247;  1  Mackey,  498.  In  many  of  the  States 
there  are  also  statutes  substantially  providing  that  where 
the  death  occurs  outside  of  one  State,  bv  reason  of  a  stroke 
given  in  another,  the  latter  State  may  have  jurisdiction. 
See  our  act,  7'he  Code,  §1197.  The  validity  of  these  stat- 
utes seems  to  be  undisputed,  and,  indeed,  it  has  been  held  in 
many  jurisdictions  that  such  legislation  is  but  in  affirmance 
of  the  common  law.  This  view  is  taken  by  the  Supreme 
Court  of  the  District  of  Columbia  in  (luiteau's  case,  supra, 
in  which  the  authorities  are  collected  and  their  principle 
58 
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stated  with  much  force  bv  Justice  James.  It  is  manifest 
that  statutes  of  this  nature  are  only  applicable  to  cai?es 
where  the  stroke  and  the  death  occur  in  different  jurisdic- 
tions, and  it  is  equally  clear  that  where  the  stroke  and  thel 
death  occur  in  the  same  State  the  offence  of  murder  at 
common  law  is  there  complete,  and  the  Courts  of  that 
State  can  alone  try  the  offender  for  that  specific  common 
law  crime. 

The  turning  point,  therefore,  in  this  case  is  whether  the 
stroke  was,  in  legal  contemplation,  given  in  Tennessee,  the 
alleged  place  of  death ;  and  upon  this  question  the  authori- 
ties all  seem  to  point  in  one  direction.'^  i   ' 

In  the  early  case  of  Rex  v.  Coombsy  1  teach  Crown  Cases, 
388,  it  was  held  that  "  if  a  loaded  pistol  be  fired  from  the 
land  at  a  distance  of  one  hundred  yards  from  the  s€*a, 
and  a  man  is  maliciously  killed  in  the  water  one  hundred 
vards  from  the  shore,  the  offender  shall  be  tried  bv  the 
Admiraltv  Jurisdiction;  for  the  offence  is  committed  where 
the  death  happened  and  not  at  the  place  whence  the  cause 
of  the  death  proceeds.''  See  also,  1  East,  367,  and  1  Chitty 
Cr.  Law,  154. 

In  the  case  of  United  States  v.  Davis,  2  Sumner,  482,  a 
gun  was  fired  from  .an  American  ship  lying  in  the  harbor 

"^S.^,       of  Raiatea,  one  of  the  Society  Isles  and  a  foreign  govern- 

^        ment,  by  which  a  person  on  board  a  schooner,  belonging 

\  to  the  natives  and  lying  in  the  same  harbor,  was  killed — 

^  'v  Mr.  Justice  Story,  in  the   course  of  his  opinion,    said: 

''What  we  found  ourselves  upon  in  this  case  is  that  the 
offence,  if  any,  was  committed  on  board  of  a  foreign 
schooner  belonging  to  inhabitants  of  the  Society  Islands, 
and  of  course  under  the  territorial  government  of  the 
Society  Islands,  with  which  kingdom  we  have  trade  and 
friendly  intercourse,  and  which  our  Government  mav  be 
presumed  (since  we  have  a  Consul  there)  to  recognize  as 
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entitled  to  the  rights  and  sovereignty  of  an  independent 
nation,  and  of  course  entitled  to  try  offences  committed 
within  its  territorial  jurisdiction.  I  say  the  offence  was 
committed  on  board  of  the  schooner;  for,  although  the  gun 
was  fired  from  the  ship  liosCy  the  shot  took  effect  and  the 
death  haj)pened  on  board  of  the  schooner,  antT  the  act  was, 
in  contemplation  of  law,  done  where  the  shot  took  effect. 
*  *  *  We  lay  no  stress  on  the  fact  that  the  deceased 
was  a  foreigner.  Our  judgment  would  be  the  same  if  he 
hadoeen  an  American  citizen." 

/In  Simpson  v.  StatCy  17  S.  E.  Rep.,  984,  it  was  held  by 
the  Supreme  Court  of  Georgia  that  one  who,  in  the  State 
of  South  Carolina,  aims  and  fires  a  pistol  at  another  who 
at  the  time  is  in  the  State  of  Georgia,  is  guilty  of  the  offence 
of  ** shooting  at  another"  although  the  ball  did  not  take 
eflex't,  but  struck  the  water  in  the  latter  State.  The  Court 
said:  *'0f  course  the  prestuice  of  tlie  accused  within  this 
State  is  essential  to  make  his  act  one  which  is  done  in  this 
State,  but  the  presence  need  not  be  actual ;  it  may  be  con- 
structive. The  well-established  theory  of  the  law  is  that) 
where  one  2)uts  in  force  an  agency  for  the  commission  of 
crime,  he  in  legal  contemplation  accompanies  the  same  to 
thei  point  where  it  l)ecomes  effectual.  ♦  *  *  yo,  if  a 
man  in  the  State  of  South  Carolina  criminally  fires  a  ball 
into  the  State  of  (Georgia  the  law  regards  him  as  accompa- 
nying the  ball  and  as  being  represented  by  it  up  to  the 
point  where  it  strikes.  If  an  unlawful  shooting  occurred 
while  both  the  parties  were  in  this  State  the  mere  fact  of 
missing  would  not  render  the  person  who  shot  any  the  less 
guilty;  consequently,  if  one  shooting  from  another  State 
goes,  in  a  legal  sense,  where  his  bullet  goes,  the  fact  of  his 
missing  the  object  at  which  he  aims  cannot  alter  the  legal 
principle."  '^  ^ 
J^he  Court  approved  of  the  language  of  Campbell,  J.,  in 
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TijltT  V.  People,  8  Mich.,  320,  that  **a  woundiug  must  of 
course  be  done  where  there  is  a  person  wounded,  and  the 
criminal  act  is  the  force  against  his  person.  That  is  the 
immediate  act  of  the  assailant,  whether  he  strikes  with  a 
sword  or  shoots  with  a  gun.  and  hemav  verv  reasopablv 

C  I    ' T   ■  _| nil        H      — !■ ^^ 

be  held-,  present  where  his  forcible  act  becomes  directly 
operative." 

In  speaking  of  crime  committed  by  one  out  of  the  State, 
through  an  in^ioe^ent  agent,  Judge  Roker  says:  **In  such 
case  the  innocent  person  in  the  State  is  the  means  used  to 
perpetrate  the  crime  therein,  just  as  if  a  person  who  shoots 
out  of  a  State  across  the  line  into  another  State  and  therein 
intentionally  kill«  another  person  is  in  such  case  guilty  of 
committing  "the  criminal  act  within  the  State  without  him- 
self being  at  the  time  therein."     Interstate  Law,  326./ 

In  Commonwealth  yrMacloon,  supra,  Justice  Gray  says 
that  if  one's  *' unlawful  a(jt  is  the  efficient  cause  of  the 
mortal  injury,  his  personal  presence  at  the  time  of  its  begin- 
ning, its  continuance,  or  its  result,  is  not  essential.  He  may 
be  held  guilty  of  homicide  by  shooting,  even  if  he  stands 
afar  oft*,  out  of  sight,  or  in  another  jurisdiction." 

In  State  v.  Carter,  3  Dutcher,  499,  the  Supreme  Court  of 
New  Jersey,  in  discussing  a  kindred  question,  said:  **This 
is  not  the  case  where  a  man  stands  on  the  New  York  side 
of  the  line,  and  shooting  across  the  border  kills  one  in  New 
Jersev.  When  that  is  so  the  blow  is  in  ftict  struck  in  New 
Jersey.  It  is  the  defendant's  act  in  this  State.  The  pass- 
age of  the  ball,  after  it  crosses  the  boundary,  and  its  actual 
striking,  is  the  continuous  act  of  the  defendant.  In  all 
cases  tlie  criminal  act  is  the  impinging  of  the  weapon, 
whatever  it  may  be^  on  the  person  of  the  ])arty  injured,  and 
that  must  necessarily  be  where  the  impingement  happens. 
And  whether  the  sword,  the  ball,  or  any  other  missile  passes 
over  h  boundary  in  the  act  of  striking  is  a  mattef  of  no 
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consequence.  The  act  is  where  it  strikes,  as  much  where 
the  party  who  strikes  stands  out  of  the  State  as  where  he 
stands  in  it/'  *Kt 

yTn  State  Y.  Chapin,  17  Ark.,  560,  the  Court  said:  **For 
example,  if  a  man  standing  beyond  bur  boundary  line,  in 
Texas,  were,  by  firing  a  gun  or  propelling  any  other  imple- 
ment of  death,  to  kill  a  person  in  Arkansas,  he  would  be 
guilty  of  murder  here,  and  answerable  to  our  laws,  because 
the  crime  is  regarded  as  being  committed  where  the  shot 
■  or  other  im^ilmuuiltpropolled  takes  effect/*  See  also.  People 
V.  Adariis,  3  Denio,  207. 

In  Stillman  v.  Manufacturing  Co.,  3  Woodb.  &  M.  (U.  S.), 
538,  WooDBi'RY,  J.,  said:  "I  can  conceive  of  crimes,  like- 
wise, like  civil  injuries,  which  may  be  prosecuted  in  two 
States,  though  sometimes  in  different  forms  as  here.  *  *  * 
So,  if  one  fires  a  gun  in  one  State,  which  kills  an  individual  ^  ,.^  f 
in  another  State,  there  may  be  the  offence  of  using  a^deadly  ^  ; 
wpnpon  \y\  \hp.  first  ^^t^to  (that  is,  w^e  suppose,  by  statute)  and  j^^  ,  1^ 

committing  murder_ by  killi.ng:in  the  sqcoud  State."  -^.^  ,<.•   '  ^ 

In  speaking  of  the  validity  of  acts  similar  to  that  of 


•*'• 


/ 
LaivJounial(\  ol.  XXX\  III, p.318), remarks:  **Thereisless 


Edward  VI.,  supra,  Mr.  Black,  in  an  article  in  the  Central  /  5/ 

difficulty  in  cases  where  the  means  of  death  employed,  though     ^'        \~\ 
set  in  motion  in  one  jurisdiction,  reach  and  operate  upon    /  y  ^'    ^ 

their  object  in  another  territory.     For,  of  course,  the  act  can  /        (  '^'  1 1  W 
amount  to  nothing  more  than  an  attempt,  until  the  fatal/,  ,  ^^---_. -^ 
agency  coniegjw-tuntacl  wiik  tl.u^body  of  the  victijn^''     See, 
also,  upon  this  subject  American  Law  Revitw,  Vol.  XX,  p.  918. 
In  view  of  the  foregoing  authorities  it  cannot  be  doubted 
that  the  place  of  the  assault  or  stroke  in  the  present  case 
was  in  Tennessee,  and  it  is  also  clear  that  the  offence  of 
murder  at  common  law  was  committed  within  the  jurisdic-   '   rNv.    / 
tion  of  that  State.     If  thi.s  be  so  it  must  follow  that  unless  \\ 

we  have  some  statute  expressly  conferring  jurisdiction  upon 
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the  Courts  of  this  State,  or  making  the  act  of  shooting 
;  under  the  circumstances  a  substantive  murder,  the  offence 
with  which  the  i)risoners  are  charged  can  only  be  tried  by 
the  tribunals  of  Tennessee.  X  r  \ 

It  is  true  that  in  Wharton's  Criminal  Law,  288,  it  is  said 
in  a  general  way  that  "a  concurrent  jurisdiction  exists  in 
the  place  of  starting  the  offence,^'  but  by  a  reference  to  the 
cases  cited  in  support  of  the  i)roposition  it  will  be  readily 
seen  that  they  have  no  application  to  the  question  under 
consideration.  These  and  like  authorities  are  where  libels 
are  xdtei'ed  in  one  State  to  take  effect  in  another  {U.  S.  v. 
Wm^all,  2  Dall.,  383),  or  where,  either  by  common  law  or 
by  statute,  the  place  of  the  stroke  has  concurrent  jurisdic- 
tion {Green  v.  State,  supra),  or  where  an  accessory  before  the 
fact  in  one  State  to  a  felony  committed  in  another  was  held 
to  be  indictable  in  the  State  where  he  became  accessorv 
{Stxite  V.  Chapin,  sujyra),  or  in  certain  cases  of  false  pretenses, 
or  in  conspiracies  where  an  overt  act  is  committed  at  the 
place  of  the  trial,  or  where  by  statute  a  particular  '* section'' 
of  an  offence  committed  in  one  jurisdiction  is  there  made 
/"Tmiictable;  as,  for  instance,  the  act  of  shooting  or  unlaw- 
\  fully  using  a  deadly  weapon  within  the  State,  as  in  the 
Lpresent  case.  In  some  instances  there  may  be  concurrent 
jurisdiction  of  the  whole  offence,  and  in  others  there  may 
exist  ^^^hf^  jurisf^^r^^^^^  ^^  ^"  attempt  in  one  State  and  of  the 
consummated  offence  in  another.  In  a  note  to  the  i)i*eced- 
ing  section  the  author  thus  explains:  *'The  place  of  such 
r^\si(jence  (that  is,  where  the  offence  is  started)  has  juris<lic- 
tion  r^yovj^ip  ^ti'^i-Qjrt^  or  cons])iracv  as  the  case  may  be. 
The  place  of  the  consummation  lias  jurisdictioii^jiLllJbf 
offence  cgusu4«4iiute(l  on..Jt^  soil.^^  In  respect  to  this  very 
matter  the  learned  author  has  made  his  meaning  entirely 
clear  in  his  article  on  the  conflict  of  laws.  1  Criminal  Law 
Magazine,  69o.     In  putting  the  case  of  A  in  New  York 
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shooting  B  in  Connecticut,  he  says  that  the.  place  of  the 
consummation  of  the  crime  should  be  regarded  as  its 
locality.  "  Tutil  such  consummation  a  crime,  so  far  as 
jurisdiction  is  concerned,  is  simply  an  attempt  and  only 
punishable  as  such.  It  may  be  indictable  for  A  merely  to 
discharge  a  gun.  It  may  be  said,  *This  is  a  dangerous  act, 
punishable  as  such  * ;  or  it  may  be  said,  *  From  all  the  cir- 
cumstances of  the  case  we  infer  that  you  are  attempting ' 
B's  life,  and  you  are  to  be  indicted  for  this  attempt.*  But 
it  is  not  until  we  see  before  us  a  man  wounded  bv  such  a 
shot  that  the  crime  in  its  completeness  exhibits  itself." 

There  being,  then,  no  concurrent  jurisdiction  at  common 
law,  we  will  now  consider  whether  it  has  been  conferred  by 
statute;  for  it  is  well  settled  that  **  whenever  a  homicide  is 
committed  partly  in  and  partly  out  of  the  jurisdiction 
where  the  charge  is  made,  the  power  to  punish  it  depends 
upon  the  question  whether  so  much  of  the  act  as  operates 
in  the  county  or  State  in  which  the  offender  is  indicted 
and  tried  has  been  declared  to  be  punishable  by  the  la^v  of 
that  jurisdiction."  Kerr  on  Homicide,  226  ;  (bmmomvealth 
V.  Macloon,  supra.  It  is  not  very  seriously  insisted  on  the 
part  of  the  IState  that  our  statute  {The  Code,  §1197)  applies 
to  this  case,  but  inasmuch  as  it  was  referred  to  on  the  argu- 
ment it  is  proper  that  we  should  brieHy  examine  into  its 
provisions.     It  j)rovides: 

'^  In  all  cases  of  felonious  homicide,  when  the  assault 
shall  have  been  made  within  this  State  and  the  person 
assaulted  shall  die  without  the  limits  thereof,  the  offender 
shall  be  indicted  and  punished  for  the  crime  in  the  county 
where  the  assault  was  made,  in  the  same  manner,  to  all 
intents  and  pur{)oses  as  if  tlie  j)erson  assaulted  had  died 
within  the  limits  of  this  State." 

This  statute  has  received  a  judicial  construction  by  this 
Court  in  State  v.  Dunhlcy,  3  Ired.,  110,  and  it  was  held  that 
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it  did  not  create  any  new  oifence,  but  merely  removed  a 
difficulty  which  existed  as  to  the  place  of  the  trial.  In 
view  of  the  authorities  cited  it  can  hardlv  be  contended 
that  the  assault  in  the  present  case  was  committed  in  this 
State,  and  especially  is  this  so  when  the  assault  mentioned 
in  the  statute  evidently  means  not  a  jj^ere  attempt,  but 
such  an  injury  inflicted  in  this  State  which  results  in  death 
in  another  State.  This  w^ould  seem  manifest  from  the  his- 
tory of  the  legislation  as  well  as  the  language  of  the  act, 
which  plainly  contemplates  that  every  part  of  the  offence, 
/  except  the  death,  must  have  occurred  in  this  State.     It  was 

^^  a  subject  of  doubt,  as  we  have  seen,  whether  the  accused 

could  be  tried  in  the  place  of  the  stroke,  the  death  having 
occurred  without  the  jurisdiction,  and  it  was  to  remove 
this  doubt  alone  that  this  and  similar  legislation  was  resorted 
to.  It  was,  of  course,  never  questioned  that  the  place 
where  both  the  stroke  and  the  death  occurred  was  the  place 
where  the  crime  was  committed.  We  are  relieved,  how- 
ever, from'  all  doubt,  if  any  existed,  upon  this  point  by  the 
opinion  of  Chief  Justice  Ruffin  in  Dunkley's  case,  suj/ra. 
He  says  that  the  aft  "  does  not  profess  to  define  *  felonious 
homicide,'  or  to  constitute  the  crime  by  any  particular  acts, 
but  merely  says  that,  in  certain  cases  of  felonious  homicide, 
the  offender  may  bo  indicted  and  of  course  tried  and  pun- 
ished in  the  county  where  the  stroke  was  given — meaning, 
though  it  does  not  (like  the  statute  2  and  3,  Edward  VI.) 
expressly  say  so,  *  in  the  same  manner  as  if  the  death  had 
happened  in  the  same  county  where  the  stroke,  was  g^hen.'*' 
As  it  is  plain  that  in  contemplation  of  law  the  stroke  was 
given  in  Tennessee,  we  are  of  the  opinion  that  there  was  error 
in  refusine?^  to  give  the  instructions  prayed  for  bj"  the 
prisoners.  ^ 

The  fact  that  the  prisoners  and  the  deceased  were  citizens 
of  the  State  of  North  Carolina  cannot  affect  the  conclusion 
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we  have  reached.  If,  as  we  have  seen,  the  offence  was 
committed  in  Tennessee,  the  personal  jurisdiction  generally 
claimed  by  nations  over  their  subjects  who  have  committed 
offences  abroad  or  on  the  high  seas  cannot  be  asserted  by 
this  State.  Such  jurisdiction  does  not  exist  as  between  the 
States  of  the  Union  under  their  peculiar  relation  to  each 
other  (Rorer^s  Interstate  Law,  308),  and  even  if  it  could 
be  rightfully  claimed  it  could  not  in  a  case  like  the  present 
be  enforced  in  the  absence  of  a  statute  prov^^itg  that  the 


^ 


offence  should  be  tried  in  North  Carolina.  >Even  in  Eng- 
land, where  it  seems  the  broadest  claim  to  such  jurisdiction 
is  asserted,  a  statute  (33  Hen.  VIII.)  appears  to'  have  been 
necessary  in  order  that  the  Courts  of  that  country  could 
try  a  murder  committed  in  Lisbon  by  one  British  subject 
upon  another.  Rez  v.  Sawyer^  Russell  &  Ryan  Cr.  (5ases, 
294,  cited  and  commented  upon  in  Dunkley's  case,  mpra. 
In  People  v.  Merrill^  2  Parker's  Cr.  Cases,  600,  it  is  said  that 
bv  the  common  law  offences  were  loonl  f^Tjd  th^  jnrjpdiritiQtt. 
in  such  cases  depends  upon  statutoJCjiprovisions.  See  also, 
Wheaton  International  Law,  115;  1  Wharton  Cr.  L.,  271; 
1  Bishop  Cr.  Law,  121.  Granting,  however,  tRat  in  some 
instances  the  jurisdiction  may  exist  without  statute,  it  is  V-^"^ 
not  exercised  in  all  cases.  Dr.  Wharton  says :  **  It  has 
alreadv  been  stated  that  as  to  crimes  committed  bv  subjects 
in  foreign  civilized  States,  with  the  single  exception  in  Eng- 
land of  homicides,  the  Anglo-American  practice  is  to  take 
cognizance  only  of  offences  directed  against  the  sovereignty 
of  the  prosecuting  State ;  perjury  before  Consuls  and  forgery 
of  Government  documents  being  included  in  this  head." 
To  the  same  effect  is  3  Am.  and  Eug.  Enc,  539,  in  which 
it  is  said :  **As  to  offences  committed  in  foreign  civilized 
lands  the  country  of  arrest  has  jurisdiction  only  of  offences 
distinctively  against  its  sovereignty."  See,  also,  Dr.  AV'har- 
ton's  article  upon  the  subject  in  1  Criminal  Law  Magazine, 
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715.  As  between  the  States  the  question  is  so  clear  to  us 
that  we  forbear  a  general  discussion  of  the  subject.  We 
niAv  further  remark  that,  while  it  is  true  that  the  criminal 
laws  of  a  State  can  have  no  extra-territorial  force,  we  are 
^  of  the  opinion  that  it  is  competent  for  the  Legislature  to 
determine  what  acts  within  the  limits  of  the  State  shall  be 
deemed  criminal,  and  to  provide  for  their  punishment. 
Certainly,  there  could  be  no  complaint  where  all  the  parties 
concerned  in  the  homicide  are  citizens  of  North  Carolina. 
It  may  also  be  observed  that  in  addition  to  its  common  law 
jurisdiction  the  State  of  Tennessee  has  provided  by  statute 
for  the  triaKpf  an  offender  under  the  circumstances  of  this 
c^se.  ^^ 
)  Yox  the  reasous  given  we  are  constrained  to  siiy  that  the 

"N^^  prisoners  arc  entitled  to  a  New  Trial.  ^ 
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LETTER  OF  GOVERNOR  CARR. 

State  of  North  Carolina, 

Executive  Departmext, 

March  2^»,  1894. 
To  the  Hotforabfe  Chief  Justin'  and 

AHitoriate  Jufttiren  of  the  Supreme  Court, 

Raleigh,  N.  C. 

Sirs: — There  exists  a  difference  of  opinion  in  the  minds  of  the  citizens 
of  the  State  in  regard  to  the  term  of  otiice  of  a  Judge  elected  by  virtue 
of  the  provisions  of  section  25,  Article  IV  of  the  Constitution.  The 
Attorney  (xeneral,  in  an  opinion  filed  at  my  request  in  this  otiice,  has 
advised  me  that  every  Judge  elected  under  that  section  is  elected  for  a 
full  term  of  eight  (8)  years.  A  considerable  number  of  able  membei's  of 
the  legal  profession  differ  from  him  in  his  construction,  and  contend  that 
a  Judge  so  elected  is  only  elected  for  the  unexpired  term  of  his  prede- 
cessor in  office. 

It  is  all-important  that  the  question  should  be  determined  by  the  high- 
est Court  in  the  State  l>efore  the  election  of  Judges  shall  take  place  in 
1894.  The  imi>ortance  of  having  this  matter  determined  will  l)e  apparent 
from  section  2f>89  of  The  Co(h\  which  is  as  follows: 

*'AVhen  the  election  shall  be  finished  the  registrars  and  judge.««  of  elec- 
tion, in  the  presence  of  such  of  the  electors  as  may  choose  to  attend, 
shall  open  the  lx)xes  and  count  the  ballots,  reading  aloud  the  names  of 
the  persons  who  shall  appear  on  each  ticket;  and  if  there  shall  be  two  or 
more  tickets  rolled  up  together,  or  any  ticket  shall  contain  the  names  of 
more  [)ersons  than  such  elector  has  a  right  to  vote  for,  or  shall  have  a 
device  u|X)n  it,  in  either  of  these  cases  such  ticket  shall  notl>e  numbered 
in  taking  the  ballots,  but  shall  be  void,  and  the  counting  of  votes  shall  be 
continued  without  adjournment  until  completed,  and  the  result  thereof 
declared." 

I  am  informed  by  the  Attorney  General  that  thi.s  section  has  been 
construed  by  the  Supreme  Court  in  the  case  of  Debmtrh  v.  Hofjers^ 
8()  N.  C.  Reports,  page  .'J57,  to  mean  that  if  a  ticket  contiiins  the  names 
of  more  persons  than  the  elector  has  a  right  to  vote  for  "it  is  not  only 
inoperative  as  to  the  person  improperly  voted  for,  but  as  to  all  others  for 
whom  the  elector  may  vote.  The  entire  ballot  for  all  is  vitiated,  and 
must  be  rejected  from  the  count."  This  section  has  not  been  modified 
or  repealed,  and  is  a  part  of  our  present  election  law.     By  virtue  of  its 
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provisions  the  whole  judicial  ticket  may  be  void  if  it  should  contain 
more  names  than  the  elector  has  a  right  to  vote  for.  It  will  contain 
more  names  than  the  elector  has  a  rijjht  to  vote  for  if  upon  it  is  printed 
or  written  the  name  of  a  candidate  for  the  office  of  Judjje  when  the 
term  of  such  office  will  not  have  expired  by  January  1,  1805. 

It  is  manifest  that  this  result  will  occur  if  the  Attorney  General's* 
opinion  contains  a  correct  construction  of  section  25,  Article  IV  of  the 
Constitution,  and  the  electors  of  the  State  vote  for  Judges  upon  a  ticket 
printed  or  written  in  accordance  with  the  opposite  construction. 

In  view  of  the  importance  of  determining  the  doubt  prevailing  upon 
the  subject  I  respectfully  request  you  to  indicate  what  is  your  construc- 
tion of  the  constitutional  provisions  relating  thereto. 

I  have  the  honor  to  be  very  respectfully  youre, 

(Signed)        Eli  as  Carr, 

(inceruor. 

LETTER  OF  CHIEF  JUSTICE  SHEPHERD  AND  ASSOCIATE 
JUSTICES  AVERY  AND  BURWELL. 

Ralekih,  X.  C,  April  3,  ISJH. 
To  the  ( t  over  nor: 

Your  communication  of  the  21)th  ultimo,  requesting  an  opinion  resf)ect- 
ing  the  term  of  office  of  the  Judges  elected  under  the  provisions  of  s«ec- 
tion  25,  Article  IV  of  the  Constitution,  has  l)een  received  and  duly  con- 
sidered by  us.  "VVe  beg  to  assure  your  Excellency  that  we  appreciate  the 
imjwrtance  of  the  question  you  have  submitted  for  our  consideration,  and 
that  we  would  at  once  give  to  it  the  thorough  investigation  which  its 
solution  would  re(juire  if  we  could  feel  that,  in  expressing  an  opinion 
upon  the  subject,  we  were  not  overstepping  the  bounds  which  a  proper 
sense  of  propriety  prescribes  for  our  action.  As  you  are  aware,  Justices 
Clark  and  ^IacRae  of  this  Court,  and  Judges  Aniifield,  Bynum,  Shuford, 
AVhi talker  and  Boykin  of  the  Superior  Court,  have  right*  of  property  in 
offices  which  would  be  affected  by  a  judicial  determination  of  the  ques- 
tion which  you  ask  us  to  answer,  and  we  find  our  perplexity  increased 
by  the  fact  that  these  gentlemen  do  not  join  your  Excellency  in  request- 
ing us  to  examine  into  the  matter  and  express  an  opinion  thereon.  If 
we  could  be  assured  that  such  is  their  desire  we  should  feel  less  embar- 
ras.sed  in  coming  to  a  conclusion  as  to  what  action  we  should  take  in  this 
emergency. 

We  desire  to  state  that  Justices  Clark  and  MacRae  have  deemed  it 
proper  that  they  should  abstain  from  taking  any  part  whatever  in  this 
correspondence. 

We  are,  yours  very  respectfully, 

(Signed)        J  as.  E.  Shepherd,  Chhf  JuMk'*", 
"  A.  C.  A\RRY^  Associatf  Justice, 

"  Armisteai)  Birwell,  Associnte  Juiftict. 
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The  Associate  Justices  of  the  Supreme  Court  and  the  Judges  of 
the  Superior  C'ourt  whose  tenure  of  office  was  affected  by  the  question 
involved  joined  in  a  request  that  the  matter  should  be  left  to  the  decis- 
ion of  Chief  Justice  Shepherd  and  Associate  Justices  *\very  and  Bur- 
well,  and  the  following  reply  to  the  (xovernor  contains 

THE  OPINION  OF  THE  JUDGES. 

Raleigh,  N.  C,  May  11,  1894. 
Hon.  Elias  Carr,  Governor  of  North  Carolina y 

Dear  Sir: — The  communication  from  our  Associates  and  the  Judges  of 
the  Superior  Court  which  has  been  forwarded  by  your  Excellency  to  us 
relieves  us  of  embarrassment  in  complying  with  your  request,  since  it  is 
in  the  nature  of  a  submission  of  the  controversy  in  reference  to  their 
terms  of  office  without  a  formal  action. 

The  doctrine  of  Mare  deems  applies  with  equal  force  to  constructions 
placed  upon  constitutions  and  upon  statutes.  Where  Courts  of  last 
resort  have  placed  an  interpretation  upon  either,  which  adjusts  and  set- 
tles the  rights  of  citizens  to  offices  or  any  other  property,  nothing  short 
of  the  most  palpable  proof  that  such  precedents  are  productive  of  wrong 
and  injustice  will  warrant  a  material  modification  of  the  principle  so 
settled.  Courts  are  extremely  reluctant  likewise  to  disturb  or  modify  any 
construction  that  has  been  given  by  the  Legislature  to  statutes  or  provis- 
ions of  constitutions  since  their  enactment.  Where  business  relations 
have  been  heretofore  adjusted  or  rights  to  offices  have  been  recognized  as 
settled  by  the  legislative  sanction  so  given  to  a  particular  construction 
of  doubtful  language,  Courts  are  even  more  averse  to  disturb  or  overrule 
a  principle  which  has  been  accepted  and  acted 'upon  by  the  public, 
l)ecau6e  it  had  the  approval  of  the  law-makers  whose  power  to  enact  or 
modify  statutes  is  limited  only  by  the  Constitution,  and  whose  interpre- 
tation of  the  organic  law  is  entitled  to  such  profound  respect  that^t  will 
be  disturbed  by  the  Courts  only  on  the  weightiest  considerations.  The 
importance  to  be  attached  to  the  opinion  of  this  co-ordinate  department 
of  the  Government  is  greatly  enhanced  by  the  fact  that  the  controverted 
question,  which  we  are  called  upon  to  decide,  though  not  one  in  which 
we  have  any  direct  interest,  may,  nevertheless,  naturally  suggest  to  the 
public  the  possibility  that  it  relates  so  closely  to  our  own  positions  as  to 
make  it  difficult  to  eliminate  personal  consequences  from  its  considera- 
tion. It  is  of  the  first  importance,  not  only  that  justice  should  be  fairly 
and  properly  administered,  but  that  its  administration  should  command 
the  confidence  of  every  honest,  enlightened  and  law-abiding  citizen. 

We  are  confronted  at  the  threshold  of  the  investigation  by  the  fact 
that  the  legal  adviser  of  your  Excellency  has  at  your  reciuest  submitted 
a  well-considered  and  strong  argument  upon  the  one  side,  while  some 
others  of  the  ablest  and  most  learned  members  of  the  legal  profession 
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have  favored  us  with  powerful  presentatioiiB  of  the  opposing  view. 
When  the  scales  are  so  nearly  even  I  v  balanced  we  deem  it  our  own  dutv 
to  settle  the  preponderance  by  casting  the  legislative  view,  which  is  of 
peculiar  weight  in  this  case,  into  the  scale  where  it  belongs.  Another 
consideration  which  influences  us  to  act  upon  this  view  is  the  fact  that, 
after  applying  all  of  the  rules  devised  to  aid  us  in  ascertaining  the  mean- 
ing of  a  constitutional  provision,  it  must  be  admitted  that  the  science  of 
law  is  less  exact  in  its  application  to  construction  to  be  placed  upon 
words  than  to  any  other  subject,  since  such  is  the  imperfection  of 
human  language  that  law-makers  often  fail  to  express  their  meaning  in 
unequivocal  terms,  and  the  interpretation  of  doubtful  expressions  of 
their  purpose  almost  always  leads  to  conflict  even  amongst  the  most 
learned  jurists. 

The  Act  of  1876-77  (The  Cmie,  ?273(n  provides  how  any  vacancy, 
either  in  the  offices  of  Justices  of  the  Supreme  Court  or  Judges  of  the 
Superior  Court,  among  others,  shall  be  filled,  when  it  occurs  more  than 
thirty  days  before  a  general  election.  If  it  did  not  appear  ex  ri  Urminl 
that  the  word  **  vacancy  '*  was  used  in  the  sense  of  an  unexpired  term, 
the  repetition  of  the  same  word  in  the  very  next  section,  which  preceded 
the  provision  in  reference  to  the  Judges  in  the  original  act  (section  42, 
ch.  27o,  I^ws  lS7()-'77)  and  followed  when  both  were  re-enacted  in  The 
Code  (22737),  tends  to  show  that  it  was  the  legislative  purpose  to  fill  the 
vacant  place  in  both  instances  for  the  unexpired  term. 

A  reference  to  the  history  of  our  own  Courts  will  show  that  this  was 
the  view  of  the  law  which  was  put  into  practit«l  operation  when  vacan- 
cies occurred  after  the  passage  of  the  Act  of  187<>-'77,  both  by  the  I.<egis- 
lature  and  the  executive  and  judicial  ofticers  of  the  State.  Justice  Dil- 
LARi)  was  elected  in  August,  1878,  a  Justice  of  the  Supreme  Court  for  a 
teem  of  eight  yeare,  the  full  term  of  his  predecessor  having  expire<l. 
Justice  RiFFiN  was  apix>inted  on  the  11th  February,  1881,  to  till  the 
vacancy  caused  by  his  resignation,  and  the  Legislature  during  the  same 
year  ^ch.  327,  sec.  1)  provided  in  express  terms  for  the  election  of  a  Jus- 
tice to  fill  the  vacancv.  After  the  election  of  Ruffix  in  1882  he  in  turn 
i-esigned,  and  Justice  Merrimon  was  appointed  on  the  29th  of  September, 
1883,  to  fill  the  consequent  vacancy.  In  1884,  Justice  Merrimox  was 
elected  to  till  such  vacancy,  but,  instead  of  holding  for  a  term  of  eight 
years,  was  re-elected  for  a  full  term  in  1886.  Judge  McKoy  was  elected  a 
Judge  of  the  Suj)erior  Court  in  1882  for  a  full  term  of  eight  years,  but  he 
died  in  the  fall  of  1885,  and  Judge  Boykin  was  appointed  to  till  the 
vacancy.  Boykin  was  elected  in  1886  to  fill  the  unexpired  term  of  Judge 
McKoy,  which  came  to  an  end  in  1890:  whereupon  he  was  again  elected 
by  the  i>eople  at  the  very  time  when  the  term  of  his  predecessor  would 
have  closed  but  for  his  death.  In  the  same  way  Judge  Gilmer  of  the 
Superior  Court  was  api)ointed  in  1879  to  fill  the  unexpired  terra  of  Judge 
Kerr,  which  began  in  1874,  was  elected  in  1880,  and  again  for  a  full  term 
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in  1882,  eight  years  after  the  election  of  his  predecessor.  It  thus  appears 
that  the  General  Assembly  gave  expression  to  its  construction  of  the 
constitutional  amendment  in  1877,  just  after  it  took  eflfect  (on  the  first  of 
January  of  that  year),  and  both  Justices  of  the  Supreme  Court  and 
Judges  of  the  Superior  Court  have  been  acting,  when  the  question  has 
arisen,  upon  the  idea  that  the  legislative  view  was  correct,  while  the 
executive  officers,  whose  duty  it  has  been  to  send  out  election  blanks 
and  assist  in  ascertaining  the  result,  and  the  judges  of  election  and  can- 
vassers in  the  county  have  never  failed  to  perform  their  allotted  parts  in 
supervising  the  re-ielection  of  an  incumbent  who  had  been  first  elected 
before  the  expiration  of  the  term  of  his  predecessor.  The  more  recent  cases 
in  which  a  specific  term  has  been  mentioned  in  the  commissions  of  judi- 
cial officers  have  never  been  called  to  the  attention  of  the  public  till 
now,  nor  have  they  been  properly  considered  executive  constructions, 
since  we  ciinnot  conceive  how  the  tenurt^  which  depends  upon  the 
meaning  of  tfie  Constitution,  can  be  affected  one  way  or  the  other  by  the 
action  of  your  Excellency  or  one  of  your  predecessors  in  unnecessarily 
incorporating  the  length  of  a  term  in  a  commission. 

While  we  rest  our  opinion  upon  the  duty  and  propriety  of  adher- 
ing to    this,  settled    legislative    construction,    acquiesced    in    until    a 
very  recent  period  by  the  people  acting  in  public  and  private  capaci- 
ties,  we  deem  it  not  improper  to  call  attention  to  other  clauses  in 
the  Constitution  and   other  legislation    indirectly  bearing  upon  and 
harmonizing  with  our  views.     In  this  connection  it  may  be  observed 
that  the  only    explicit    provision    of   the    Constitution,    as  amended 
in   1875,   in    reference    to    the    length    of   the  terms  of   the  judicial 
officers  of  either  Court,  is  found  in  section  21,  Article  IV,  which  pro- 
provides  that  '*  Justices  of  the  Supreme  Court  shall  be  elected  by  the  quali- 
fied voters  of  the  State,  as  is  provided  for  the  election  of  members  of  the 
General  Assembly.    They  shall  hold  their  offices  for  eight  years.     The 
Judges  of  the  Superior  Courts,  elected  at  the  first  eieclion  under  this  amend- 
ment^ shall  be  elected  in  like  manner  as  Justices  of  the  Supreme  Court, 
and  shall  hold  their  offices  for  eight  years."    Construed  literally  and 
without  transposition,  this  section  would  fix  the  terms  of  only  those 
Judges  of  the  Superior  Court  first  elected  thereafter  at  eight  years,  and 
provide  for  their  election  by  tlie  people  of  the  whole  State  instead  of  the 
voters  of  the  district,  leaving  us  to  look  elsewhere  in  the  instrument  for 
any  provision  which  fixes  the  terms  of  those  who  should  be  chosen  in 
after  years.    The  language  of  section  20,  Article  IV  of  the  Constitu- 
tion of  18G8  (Bat.  Rev.,  p.  48),  was  very  greatly  altered  as  to  the  tenure 
of  office  of  Superior  Court  Judges.     That  section  provided  that  **The 
Judges  of  the  Superior  Courts  (all,  not  simply  those  chosen  at  the  next 
election)  shall  be  elected  in  like  manner  and  shall  hold  their  offices  for 
eight  yeai*s."    To  say  the  least,  it  was  very  remarkable  if  this  change  of 
phraseology  was  accidental.     If  we  interpret  the  amended  section  accord- 
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ing  to  the  ordinary  rules  of  construction,  giving  to  the  words,  as  they 
are  arranged,  their  natural  and  obvious  meaning,  we  would  be  con- 
strained to  look  elsewhere  for  some  necessary'  implication  which  fixed 
the  terms  of  all  the  Judges  chosen  after  the  election  in  August,  1868, 
other  than  those  elected  in  1878.  Section  33,  Article  IV  of  the  amended 
Constitution,  provides  that  the  alterations  then  made  (in  1875)  "shall 
not  have  the  effect  to  vacate  any  office  or  term  of  office  now  existing." 
Construing  that  with  other  sections  of  the  same  Article,  such  as  section 

10,  which  required  that  the  State  should  be  divided  into  nine  Judicial 
Districts,  "for  each  of  which  a  Judge  should  be  chosen,**  and  sections 

11,  16,  22  and  2f),  we  may  fairly  infer  that  existing  terms  of  office  were 
not  to  be  disturbed.  The  status  of  such  Judges  was  at  that  time  briefly 
as  follows:  "Six  Judges  had  been  elected  in  1874  under  the  Constitution 
of  1868,  which  fixed  their  terms  of  office  at  eight  years,  extending  till 
1882,  or  till  the  qualification  of  their  successors,  January  1,  1883,  while 
section  33,  Article  IV  of  the  amended  Constitution,  provided  that  no  such 
term  should  be  vacated.  Though  the  amendment  adopted  in  1875  had 
reduced  the  aggregate  number  of  Superior  Court  Judges  from  twelve  to 
nine,  by  dispensing  with  three  of  the  second  class  elected  under  the  Con- 
stitution of  1868  for  long  terms,  there  was  no  express  provision  fixing  tlie 
terms  of  those  elected  in  1874,  and  the  inference  arose  that  the  terms 
were  intended  to  be  fixed  as  previously  provided,  thus  taking  us  back  by 
way  of  reference  to  ascertain  the  length  of  time  to  the  older  provisions 
of  the  organic  law,  which  prescribed  the  tenure  in  connection  with  the 
provision  for  classification  as  a  part  of  a  system.  It  will  be  remembered 
that  lots  were  cast  in  1868,  as  provided  by  the  Convention,  to  detemiine 
which  of  the  Judges  of  the  Superior  Courts,  then  elected,  should  belong 
to  the  class  whose  terms  would  expire  in  1874,  and  which  to  the  class 
whose  terms  would  expire  in  1878. 

There  are  many  circumstances  that  point  to  the  legislative  construc- 
tion that  these  two  dassesof  Judges  were  to  be  continued  and  the  terms 
fixed  in  that  way  at  eigiit  years,  just  as  it  had  previously  been  more 
plainly  provided  in  the  Constitution  of  1868.  When  the  (ieneral  Assem- 
bly determined  (I^ws  1885,  ch.  (K))  to  again  increase  the  number  to 
twelve,  it  was  a  strange,  if  an  undesigned  coincidence,  that  the  terms  of 
the  new  Judges  of  the  Third,  Fourth  and  Eighth  Districts  were  so 
arranged  as  to  begin  cotemporaneously  with  those  elected  for  the  old 
Seyenth,  Eighth  and  Ninth,  or  the  new  Ninth,  Tenth  and  Twelfth,  and 
that  thus  the  whole  twelve  were  again  divided  into  two  classes,  so  that 
one-half  of  the  whole  number  would  necessarily  stand  for  election  ever}' 
four  years,  if  all  should  serve  for  full  terms.  If  there  was  no  general 
legislative  idea  that  by  a  fair  implication  from  all  of  the  provisions  of 
the  organic  law  the  two  classes  were  to  be  preserved,  and  that  laws  were 
to  be  enacted  in  view  of  that  governing  principle,  it  is  not  only  remarka- 
ble that  the  Act  of  1885  should  have  oi)erated  as  it  did,  but  more  so 
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that  the  constitutional  amendment  should  add  two  Justices  to  the 
Supreme  Court,  whose  terms  would  begin  on  January  1,  1889,  two  years 
after  the  election  of  the  Chief  Justice  and  the  other  two  Associates,  so 
that  if  the  terms,  whether  filled  by  one  or  two  incumbents,  should  be 
fixed  at  eight  years,  we  would  have  two  of  the  oflScers  of  that  tribunal 
w^hope  terms  would  expire  on  what  is  known  as  the  Presidential  years, 
and  three  on  the  "oflT  years."  These  coincidences  would  seem  to  be 
explained  by  attributing  to  the  Legislature  the  purpose  to  interpret  the 
amended  Constitution,  like  that  of  1868,  as  providing  for  two  classes  of 
Superior  Court  Judges,  and  to  extend  the  classification  to  the  Supreme 
Court,  and  not  to  leave  all  liable  to  be  i-emoved  under  the  influence  of 
audden  excitement.  It  should  be  noted,  too,  that  the  Act  of  1885  de- 
clared that  the  State  should  be  divided  into  twelve  Judicial  Districts,  for 
each  of  which  a  Judge  and  Solicitor  should  be  chosen  **in  the  manner 
now  prescribed  by  law."  What  law?  The  Act  of  1876-77,  which  had 
already  been  re-enacted  in  The  Code  and  was  now  again  recognized  by 
the  Legislature.  These  considerations  lend  additional  strength,  if  indeed 
any  were  necessary,  to  our  conclusion  that  it  was  the  plain  purpose  of 
the  Legislature  to  construe  section  25  of  Article  IV  of  the  Constitution  so 
as  to  insure  the  election  of  Justices  and  Judges  of  the  Supreme  and 
Superior  Courts  for  full  terms  only  at  regularly  recurring  intervals  of 
eight  years.  Such  being  the  view  we  have  adopted  after  mature  delib- 
eration, we  deem  it  unnecessary  to  enter  into  an  elaborate  discussion  of 
the  meaning  of  the  language  used  in  section  25,  Article  IV  of  the  Consti- 
tution. While  we  are  inclined,  according  to  our  interpretation  of  the 
terms  employed  in  that  section,  to  so  construe  their  actual  meaning  as 
to  harmonize  with  our  view  of  the  legislative  construction,  we  prefer  to 
concede  that  the  very  able  argument  of  the  Attorney  General  has  raised 
a  doubt  in  our  minds  as  to  the  meaning  of  the  words,  considered  from 
the  action  of  other  branches  of  the  Government.  Conceding,  then,  that 
the  particular  language  leaves  the  intention  of  the  framers  of  the  Con- 
stitution uncertain,  we  prefer  to  rest  our  opinion  upon  the  idea  that  our 
doubts  should  be  resolved  in  favor  of  the  legislative  construction,  with 
the  universal  acquiescence  in  it  by  the  people,  as  also  upon  the  ground 
that  in  the  effort  to  fix  the  terms  we  are  compelled  to  consider,  as  in 
pari  materia^  other  provisions  of  the  Constitution  and  bring  them  into 
accord  with  the  section  relating  more  specifically  to  the  question 
before  us. 

It  is  not  improper  to  add  that  it  is  considered  a  safe  and  sound  rule  of 
construction,  that  when  "the  duration  of  a  term  of  office  which  is  filled 
by  popular  election  is  in  doubt  or  uncertainty  the  interpretation  is  to 
be  followed  which  limits  it  to  the  shortest  time,  and  returns  to  the  jieople 
at  the  earliest  period  the  power  and  authority  to  refill  it." 

(Signed)        Jas.  E.  Shephbrd, 

Cliief  Jui^tlre. 

(Signed)        A.  C.  Avery, 

Associate  Justice. 

(Signed)        Armistead  Burwell, 
59  Associate  Jixstice. 
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PORTRAIT  OF  CHIEF  JUSTICE  MERRIMON 

Presented  to  the  Supreme  Coirt  ox  March  27,  1S94. 


Mr.  Armisteai)  Jones,  addressing  the  Court,  said: 

The  family  of  the  late  lamented  Chief  Justice  Merrimon  have  honored 
me  by  requesting  that  I  should  present  to  the  Supreme  Court  of  North 
Carolina  this  life-like  portrait  of  that  distinguished  jurist.  It  is  with 
melancholy  pleasure  that  I  enter  upon  the  task  assigned  me.  When  a 
great  and  wise  man  dies  the  void  should  be  filled  by  a  constant  recur- 
rence to  his  virtues.  Though  his  body  has  returned  to  the  dust  whence 
it  came,  he  should  ever  live  in  our  minds  and  hearts,  and  we  should  feel 
his  inspiring  impress  in  the  walks  of  life.  This  thought  emboldens  me 
t^  endeavor  to  delineate  summarily  the  life  and  character  of  this  great 
man. 

As  an  educator  of  public  thought.  Chief  Justice  Merrimon  was  the 
peer  of  any  man  in  his  State.  He  was  original,  and  bold  in  his  origi- 
nality. He  led  in  the  paths  of  truth,  and  wherever  he  led  it  was  always 
safe  to  follow.  Whether  at  the  bar  or  on  the  hustings,  he  was  ever  the 
same  dignified  gentleman,  possessing  the  courage  of  his  convictions  and 
urging  them  with  an  intensitj'^  that  eliminated  truth  from  error  as  the 
gold  is  separated  from  the  dross.  It  was  one  of  his  distinctive  charac- 
teristics to  master  thoroughly  anything  he  midertook,  and  hence  his 
utterances  were  always  pleasant  and  instructive.  With  his  pure  and  nnde- 
filed  character,  mingled  with  a  stern  sense  of  justice  to  his  fellow-man, 
he  wielded  an  influence  of  good  to  his  country  that  posterity  will  cherish 
and  sacredlv  remember. 

AicJi'sTrs  Summerfield  Merrimon  was  born  in  that  part  of  Buncombe 
county  now  constituting  the  county  of  Transylvania,  on  the  15th  day  of 
September,  18.'K),  and  was  at  the  time  of  his  death  sixty-two  years  of 
age.  His  father  was  the  late  Branch  H.  Merri mon,  a  devout  minister  of  the 
Methodist  E])i8copal  Church,  South,  and  his  mother  was  Marj'  Paxton,  a 
lineal  descendant  of  the  McDowells  of  Revolutionary  fame.  Soon  after 
the  marriage  of  his  parents  they  moved  to  Henderson  county,  and  there 
his  father  devoted  himself  in  great  measure  to  agricultural  pursuits; 
and  upon  the  farm,  with  all  the  natural  advantages  a  rural  life  could 
atlbrd,  the  son  began  to  acquire  those  noble  trait«  that  adorned  his  life. 
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The  limited  means  of  his  father  admitted  of  but  few  advantages  of  a 
scholastic  education,  and  while  following  his  daily  avocations  the  firat 
light  of  learning  dawned  upon  him.  One  of  the  proudest  recollections 
of  his  life  was  to  recall  the  fact  that  he  acquired  the  rudiments  of  an 
education  while  following  the  plow,  and  he  often  would  point  with  pride 
to  a  worn  copy  of  Towns  Analysis  in  his  library  as  if  it  was  his  Alma 
Mater.  Recognizing  the  deep  interest  manifested  by  him  in  trying  to 
educate  himself,  his  father  tinallv  sent  him  to  the  school  of  Mr.  James 
Norwood,  a  teacher  of  merit  at  Asheville,  and  there  by  studious  endeav- 
ors he  soon  became  one  of  the  foremost  in  that  school.  His  efforts  were 
mainly  directed  towards  mastering  the  English  branches,  and  so  well 
did  he  succeed  that  in  a  short  time  he  felt  that  he  was  prepared  to  enter 
the  University  but  had  not  the  means  to  defray  his  expenses.  Desiring 
to  enter  the  legal  profession,  he  began  tlie  study  of  the  law,  and  for  this 
purpose  devoted  himself  untiringly,  and  at  the  same  time  gave  much 
attention  to  historical  study.  In  about  a  year  he  applied  for  and  obtained 
license  to  practice  in  the  County  Courts  of  the  State,  and  by  diligent 
labor  and  zeal  in  anotlier  year  he  was  admitted  to  practice  in  the  Superior 
and  Supreme  Courts.  It  was,  indeed,  entertaining  and  instructive  to 
hear  him  detail  his  early  experiences  at  the  bar.  He  was  so  exact  and 
punctilious  in  his  conduct,  and  so  fi-ank  and  open  in  his  dealings,  that 
in  a  short  period  of  time  he  l:)egan  to  attract  the  attention  of  men  of 
affairs,  and,  as  he  grew  in  experience,  his  practice  at  the  bar  increased 
also.  Here  in  his  native  county  he  laid  that  broad  foundation  upon 
which  he  so  proudly  stood  through  life. 

The  first  position  held  by  him  was  that  of  County  Attorney  for  Bun- 
combe, and  to  this  he  brought  a  mind  (juick  to  grasp  the  questions 
involved  in  the  duties  of  his  office.  It  was  at  once  apparent  that  he 
possessed  the  elements  necessary  for  a  i)rosecuting  officer,  and  the  vigor 
with  which  he  conducted  the  State's  cases,  and  the  fairness  exhibited  by 
him  in  all  of  his  intercourse  with  the  Court,  the  bar' and  the  jury,  soon 
marked  him  as  a  man  of  no  ordinary  ability.  In  a  little  while  the  peo- 
ple of  his  county  began  to  regard  him  as  a  leader,  which  naturally 
induced  him  to  devote  some  attention  to  iwlitical  matters.  In  18(K)  he 
was  elected  to  the  House  of  Commons,  where  he  served  with  great  credit 
to  himself,  making  a  rei>utation  in  that  body,  comjwsed  of  some  of  the 
ablest  men  of  the  State,  which  soon  made  him  one  of  the  foremost  lead- 
ers of  the  i>olitical  party  to  which  he  belonged.  He  strongly  opposed 
secession,  but  when  it  became  inevitable,  recognizing  the  sovereignty  of 
the  State,  he  was  one  of  the  first  to  volunteer  in  its  defence.  He  received 
the  appointment  of  Commis.sary,  with  the  rank  as  Captain,  in  the  Con- 
federate Army,  and  served  in  that  capacity  until  his  appointment  as 
Solicitor  for  the  Mountain  District.  At  this  time  the  war  was  well  under 
way,  and  owing  to  the  rugged,  mountainous  section  of  the  west  it  was 
infested  with  bands  of  wrong-doers,  men  wlio  sought  to  take  advantage 
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of  the  turbulent  times,  many  of  them  being  deserters  from  both  the 
Confederate  and  Federal  Armies.  Crimea  were  committed  against  the 
public  peace,  and  the  high-handed  conduct  of  offenders  was  appall- 
ing. It  was  at  times  dangerous  to  attempt  to  bring  these  ruffians  to  jus- 
tice and,  in  order  to  protect  the  law-abiding,  nerve  and  lK>ldness  were 
required.  These  essential  prerequisites  were  not  found  wanting  in  the 
prosecutor  for  the  State.  His  love  of  law  and  order  was  the  incentive  to 
duty,  which  was  performed  in  such  a  fearless  manner  as  to  bring  to  jus- 
tice many  of  those  bad  men,  and  to  strike  down  the  efforts  of  others  to 
demoralize  and  destroy  the  community.  Such  was  his  success  in  restor- 
ing the  supremacy  of  law  that  the  fii*6t  legislature  after  the  war  elected 
him  Judge  of  the  Superior  Court  for  that  .Judicial  District — ^a  deserved 
recognition  of  duty  well  performed.  His  course  while  presiding  as 
Judge  of  the  Superior  Court  forms  an  interesting  part  of  the  history  of 
this  State.  The  war  had  closed,  leaving  civil  government  wrecked  and 
society  demoralized.  Many  of  the  best  men  of  the  State  were  under  the 
ban.  Marauders  infested  the  west  and  were  a  terror  to  societv.  In 
some  of  the  counties  they  had  full  sway.  The  Courts  must  be  opened 
and  civil  supremacy  restored.  Judge  Merrimox  mastered  the  difficulties. 
Courts  were  reorganized  and  held  in  those  counties  and  society  redeemed. 
His  quickness  of  perception  was  one  of  his  most  striking  characteristics; 
this,  coupled  with  a  sound  knowledge  of  the  law,  enabled  him  to  preside 
with  ease  and  dignity.  Exact  as  he  was,  his  main  care  was  for  the  logic 
of  the  question,  to  an  understanding  of  which  all  of  his  energies  were 
bent. 

When  the  military  authority  in  the  days  of  reconstruction  came  in 
conflict  with  the  civil,  and  the  Conjiress  of  the  I'nited  States  assumed  to 
dictate  the  conditions  n\K>n  which  the  States  should  return  to  the  Union, 
and  the  order  of  the  military  commander  became  the  rule  of  action, 
Judge  ^Ierrimon,  appreciating  the  helplessness  of  statal  i)ower,  refused 
to  bend  to  arbitrary  orders,  and  tendered  his  i-esignation,  which  the 
Governor  declined  to  accept  until  the  trial  by  him  of  one  of  the  most 
celebrated  cases  in  the  annals  of  our  State,  the  Johnston  Will  case,  involv- 
ing tlie  settlement  of  intricate  que.stions  upon  which  depended  the  dis- 
l)<)sition  of  vuht  pioi)erty.  The  ablest  counsel  of  that  time  appeared  in 
this  case,  and  the  trial  extended  over  a  period  of  six  weeks.  Many 
exceptions  were  taken  in  the  course  of  the  trial,  but  none  were  sustained 
in  the  Snprenje  Court  upon  ap})eal. 

Returning  to  the  practice  of  his  profession,  he  soon  found  a  wider  field 
for  action  by  taking  up  his  residence  in  the  city  of  Raleigh.  Here  he 
formed  a  copartnership  with  the  Hon.  Samuel  F.  Phillips,  which  contin- 
ued until  sometime  in  1873.  During  that  period  the  firm  of  Phillipgt  & 
Merrimon  appeared  of  counsel  in  the  most  important  litigation  in  the 
various  Courts,  and  at  a  time  when  legislation  was  prescribing  new  forms 
of  procedure  under  a  constitution  that  eflected  radical  changes  in  rights 
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and  remedies.  In  many  instances,  with  no  g:uide  save  that  of  reasoning 
from  first  principles,  Judge  Merbimox  by  the  force  of  logic  opened  the 
way  in  which  others  have  since  followed,  by  establishing  the  precedent 
of  the  Court.  As  a  speaker  there  was  little  flourish  or  flower  in  his  dis- 
course, and  well-rounded  rhetoric  gave  way  to  the  essence  of  the  point 
at  issue.  Notwithstanding  his  large  practice  at  the  bar  he  spared  the  time 
to  advise  and  counsel  with  his  i)eople  upon  public  afl'airs.  His  voice  was 
constantly  raised  in  defence  of  civil  liberty,  and  his  energies  directed 
towards  checking  the  usurpations  of  the  political  party  then  in  control 
of  the  State  and  Federal  (tovernments,  when  it  l)ecame  a  part  of  the 
policy  of  that  party  to  foist  upon  the  South  the  reconstruction  amend- 
ments to  the  Constitution,  which  placed  under  disability  many  of  the 
best  class,  and  extended  to  the  ignorant  and  incapable  the  power  of  con- 
trol, and  when  in  order  to  successfully  execute  that  policy  the  writ  of 
habeas  corpus  was  susiiended  and  martial  law  declared  in  certain  counties 
of  the  State,  and  men  were  arrested  and  imprisoned  by  a  ^f/rwi-military 
authority,  one  of  the  first  to  come  to  the  rescue  was  Judge  Merhimon. 
His  talents  were  devoted  towards  sustaining  the  law  of  his  fathers  and 
upholding  the  principles  of  civil  liberty  that  were  so  near  to  his  heart. 
He  was  one  of  the  fii*Pt  to  apply  for  writs  of  habeas  corpus,  and  to  appeal 
to  the  judiciary,  and  finally  he  was  largely  instrumental  in  procuring  the 
release  of  the  pei-secuted  by  order  of  Judge  Brooks.  However  the  power 
of  that  Judge  may  be  questioned,  his  order  cut  the  (Jordian  knot  and 
the  people  were  freed.  In  the  campaign  of  1S70,  Judge  Mkrrimon  can- 
vassed for  the  Democratic  party,  and  after  the  overthrow  of  the  party  in 
power  at  the  election  of  that  year  the  (lovernor  of  the  State  was 
impeached  for  high  crimes  and  misdemeanors,  and  Judge  Merrimon  was 
engaged  by  the  Stsite  as  one  of  the  counsel  for  the  managers  apj)ointed 
by  the.  House  of  Representatives.  History  records  the  rt»sult  of  that 
impeachment  and  the  important  part  taken  by  him  in  its  management. 

In  1872,  Judge  Merrimox  was  nominated  by  the  Democratic  party  for 
the  oftice  of  Governor  of  the  State,  and,  though  the  whole  power  of  the 
Federal  (xovernment  was  brought  to  bear  to  compass  his  defeat,  he  came 
within  a  few  hundred  votes  of  being  elected.  Though  defeated  by  influ- 
ences beyond  the  i)0wer  of  human  energy  to  control,  he  so  wounded  and 
crippled  his  adversaries  as  to  produce  their  defeat  at  the  next  election. 

The  U^gislature  of  1872-73  elected  him  to  the  United  States  Senate, 
where  he  served  for  one  term.  In  the  same  year  his  law  partner,  Mr. 
Phillips,  became  the  Solicitor  General  of  the  United  States,  and  hence 
the  law  firm  was  dissolved.  In  the  following  year  he  became  the  partner 
of  Colonel  T.  C.  Fuller,  now  a  Judge  of  one  of  the  Fedenil  Courts,  and 
Captiiin  S.  A.  Asiie,  under  the  firm  name  of  Merrimon,  Fuller  <&  Ashe.  This 
continued  until  Captain  Ashe  retired  to  enter  other  pursuit^,  and  there- 
after the  firm  of  Merrimon  &  Fuller  continued  until  near  the  time  when 
Judge  Merrimon  was  appointed  by  the  (governor  in  188:}  to  fill  a  vacancy 


934  APPENDIX. 


upon  the  Siipi-eme  Court  Bench.  In  the  Senate  of  the  United  States  he 
at  once  showed  that  he  was  a  ready  debater,  well  equipped  to  co[>e  with 
the  great  men  of  tliat  day,  and  soon  acquired  a  reputation  in  that  body 
that  was  an  honor  to  himself  and  his  State.  He  participated  in  many 
of  the  great  debates  and  exhibited  a  fomiliarity  with  the  questions 
involved  to  a  remarkable  degree.  He  saw  that  the  currency  of  the 
country  should  be  expanded  to  meet  its  business  needs,  and  greatly  aided 
in  carrying  through  Congress  a  bill  to  increase  its  volume  and  make  it 
more  flexible,  which  was  vetoed  by  the  President. 

Upon  the  death  of  Chief  Justice  Smith  the  Governor  appointed  Judge 
Merrimon  to  fill  the  vacancy  as  Chief  Justice  of  the  State,  and  at  the 
next  election  he  was  indorsed  by  a  large  majority  at  the  polls.  While 
upon  the  Supreme  Court  Bench  much  of  his  attention  was  given  to  set- 
tling the  practice  under  The  Code^  and  he  was  8i)ecially  fitted  for  this 
work.  He  cleared  away  the  uncertainty  that  enveloped  points  of  prac- 
tice, con.«truinp  the  statute  in  a  plain  and  concise  way,  so  as  to  have  it 
express  its  true  meaning.  His  opinions,  beginning  with  the  8?>th  volume 
of  our  Reports  and  extending  through  the  IWth  volume,  abound  with 
such  force  and  learning  as  will  ever  mark  him  as  one  of  the  greatest  and 
purest  Judges  of  modern  times.  He  was  broad,  and  at  the  same  time 
possessed  a  power  of  concentration  that  enabled  him  to  discern  the  true 
principle  and  deal  with  it  at  ease. 

He  was  a  bold,  just  Judge,  fearless  of  consequences  when  he  believed 
he  was  right.  He  at  no  time  stooped  to  jwpnlar  prejudice  or  opinion, 
and  sustained  through  life  a  spotless  name.  While  upon  the  Bench  he 
scorned  the  idea  of  Ijeing  influenced  by  outside  popular  feeling  and  had 
the  courage  and  manhood  to  give  his  ofiinion  of  the  law  as  he  in  con- 
science understood  it. 

In  1852,  Judge  Merrimon  married  Margaret  J.  Bainl,  daughter  of  Israel 
Baird,  of  Buncombe,  a  member  of  a  large  and  iniluential  family,  and  she 
with  seven  children,  all  well  conditioned  in  life,  survive  him. 

He  was  a  great  lover  of  home  and  all  its  domestic  surroundings,  an 
afiectionate  and  devoted  husband  and  fether.  AVhat  was  more  natural 
than  that  this  man  whose  life-work  had  been  spent  in  following  prece- 
dents, in  establishing  highways  through  the  intricacies  of  legal  questions, 
in  the  support  and  maintenance  of  those  principles  of  human  conduct 
that  the  experience  of  the  best  and  wisest  of  men  has  determined  to 
be  most  durable  and  most  worthy,  and  who  illustrated  by  his  own  ways 
that  the  most  exalted  plane  of  highest  virtue  was  his  constant  aim,  should 
be  found  at  the  last  with  his  eyes  fixed  upon  Him  who  is  the  fountAin 
and  source  of  all  law,  of  all  things  which  are  for  the  best  of  mankind? 

Yes,  the  closing  scenes  of  his  life  gave  evidence,  trumi)et-tongued, 
that  he  who  loved  truth  in  law  here  shall  stand  forever  blessed  in  the 
presence  of  Him  who  is  the  great  lawgiver  and  maker. 
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His  belief  and  his  mode  of  living  here  were  in  the  eternal  fatherhood 
of  God  and  the  boundless  brotherhood  of  man.  In  the  world  above, 
where  the  reign  of  law  is  supreme  and  without  infringement,  shall  this 
just  man  live  forever. 

Chief  Justice  Shepherd,  responding  for  the  Court,  said: 

Soon  after  the  death  of  Chief  Justice  Merrimox  the  members  of 
the  bar  presented  appropriate  resolutions  in  commemoration  of  his 
life  and  character,  and  these  were  accompanied  with  addresses  by 
his  professional  brethren  emphasizing  in  terms  of  impressive  elo- 
quence his  eminent  virtues  as  a  man  and  as  a  Judge.  The  Court 
in  directing  the  resolutions  to  be  spread  upon  its  records  expressed 
its  hearty  concurrence  in  all  that  was  said  touching  the  lofty  character 
and  intellectual  power  of  our  lamented  friend  and  brother.  It  is  in  the 
same  spirit  that  we  have  listened  to  the  remarks  of  Mr.  Jones  on  the 
present  occasion,  and  we  desire  to  express  our  gratification  at  having  on 
the  walls  of  this  chamber  the  almost  life-like  reproduction  of  the  linea- 
ments of  one  with  whom  we  were  so  long  associated  in  our  judicial  labors, 
and  whose  loss  we.  so  deeply  deplore.  We  shall  never  look  upon  his 
manly  features  without  being  reminded  of  his  exalted  conceptions  of 
judicial  position  and  of  that  courageous  spirit  which,  scorning  the 
timidity  of  the  time-server,  bade  him  discharge  its  sacred  duties  without 
**  fear  or  favor ' '  and  regardless  of  all  personal  consequences.  He  applied 
his  best  energies  to  every  task  that  lay  before  him,  and  from  the  very 
commencement  of  the  study  of  the  law  to  the  end  of  his  days  he  sought 
the  support  and  guidance  of  that  Power  which  can  only  emanate  from 
the  Divine  Author  of  all  things.  These  two  great  principles  formed  the 
basis  ui)on  which  his  noble  character  and  great  success  were  founded, 
and  this  is  strikingly  manifested  by  the  following  language  of  his  diary 
written  on  December  5,  1850,  which  is  extracted  for  the  benefit  of  the 
youth  of  our  land,  who  are  just  assuming  the  responsible  duties  of  life: 
** To-day  I  commenced  the  study  that  I  presume  will  be  ended  only  with 
my  life.  I  have  just  entered  upon  the  study  of  the  law.  Whether  I 
shall  succeed  or  not,  none  but  God  knows,  and  in  Him  I  put  all  my  trust, 
for  it  is  from  Him  that  all  things  come.  One  thing,  however,  is  certain: 
no  labor  nor  pains  shall  be  wanting  on  my  part  to  make  myself  both 
useful  and  respectable." 

It  is  not  often  that  we  find  the  resolutions  of  youth  so  ardently  pur- 
sued and  so  richly  rewarded,  nor  do  we  often  meet  with  a  life  so  beauti- 
fully rounded  as  to  aflford  such  an  inspiring  example  of  all  that  is  good 
in  the  private  citizen  or  in  the  public  official. 

Chief  Justice  Merrimox  was  a  wise,  conservative  and  fearless  Judge 
an<l  an  upright  and  patriotic  statesman,  and  as  such  we  revere  his 
memorv. 
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ABANDONMENT  OF  CONTRACT: 

Wliere  one  party  to  a  contract  relies  upon  a  renunciation  of  it  by  the 
other  the  burden  is  upon  him  to  show  by  positive  and  unequivo- 
cal proof  not  only  that  the  other  party  abandoned  the  contract 
but  that  he  himself  accepted  the  renunciation.  Sitterding  v. 
Grizzard,  108. 

ABATING  NUISANCE,  621. 

ABUTTING  PROPRIETOR,  Rights  of  in  street,  392. 

ACCOUNT  STATED: 

■ 

Where  plaintiffs  and  defendant  had  mutual  running  accounts  and 
the  former  took  up  certain  outstanding  secured  notes  of  the 
latter  at  various  times  (which  were  marked  paid  by  the  payees) 
and  rendered  stated  accounts  to  the  defendant  showing  that  the 
amounts  paid  out  in  taking  up  the  notes  had  been  charged  up 
to  him,  just  as  other  items  were  charged:  Heldy  that,  in  the 
absence  of  fraud  oj  mistake,  the  cancellation  of  the  notes,  the 
rendition  of  the  accounts  and  the  tacit  assent  thereto  bv  the 
debtor  made  the  balance  stated  the  true  debt  between  tlie  par- 
ties and  the  notes  could  not  be  revived  as  obligations  for  the 
payment  of  money  without  the  consent  of  the  maker,  and  such 
consent  could  not  be  presumed  from  the  fact  that  lie  did  not 
make  any  objections  to  an  account  subsequently  rendered,  in 
which  the  plaintiffs  had  separated  the  items  of  the  note  i)ay- 
ments  from  the  other  items  of  their  mutual  dealings.  Wallace 
V.  (rrizzardf  488. 

ACCOUNTING,  RIGHT  TO: 

1.  Where  plaintiff  consigned  to  defendants  a  stock  of  goods,  the 

latter  to  conduct  the  business  in  the  name  of  the  former  and 
to  account  to  plaintiff  for  all  proceeds,  and  plaintiff  brought 
action  of  claim  and  delivery:  Hcld^  that  the  denial,  in  defend- 
ants' answer,  of  plaintiff's  ownership  was  a  repudiation  of  the 
contract  and  rendered  it  unnecessary  for  plaintiff  to  prove  a 
demand  for  an  accounting  and  a  refusal  before  bringing  action. 
Woolen  (\).  V.  McKinnoUj  661. 

2.  In  claim  and  delivery  by  the  owner  of  a  stock  of  goods  under  a 

contract  with  defendants  entitling  the  latter  to  retain  possession 
and  to  be  revested  with  the  title  whenever  the  net  i)rofits  pard 

()0 
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to  the  owner  should  amount  to  ?750,  the  defendants  are  entitled 
to  an  accounting  to  ascertain  the  amount  of  net  profits  paid  over 
80  that  the  owner  may  be  charged  with  the  same  in  adjusting 
the  rights  of  the  parties.     Jhid. 

ACTION  FOR  ACCOUNT: 

Where  a  surviving  partner  of  a  firm  conveyed  to  "C,  administra- 
tor" of  the  deceased  partner,  the  assets  of  the  firm  to  enable 
the  said  **  C.,  administrator,  to  pay  ofli"  all  the  debts  and  liabili- 
ties of  the  deceased  partner,  including  the  debts  of  the  said 
firm,  and  to  legally  account  for  all  such  moneys  as  may  come 
into  his  hand  by  virtue  of  this  assignment'*:  Held,  that  the 
assignor  (the  surviving  partner)  is  entitled  to  bring  suit  against 
C.  individually  for  an  accounting  of  his  trusteeship.  lIViVW  v. 
<  hhb,  22. 

ACTION  FOR  ACCOUNT  AND  INJUNCTION: 

ft 

Where  a  purchaser  of  land  executed  a  trust  deed  to  secure  the  pur- 
chase-money under  which  the  trustee  advertised  the  land  for 
sale,  and  F.  brought  an  action  to  restrain  the  sale  and  for  an 
accounting,  alleging  in  his  complaint  that  there  was  a  parol 
trust  in  the  land  whereby  he  l)ecame  the  owner  of  the  equity  of 
redemption  therein,  and  claiming  that  the  notes  were  entitled 
to  credits  other  than  had  been  given,  and  his  averments  were 
corroborated  bv  affidavits  but  denied  bv  the  answer  of  defend- 
ant  and  affidavits  in  support  thereof:  Hefdy  that  the  Court  prop- 
erly granted  an  interloc;utory  injunction.     Faimn  v.  Hnnhj^  5S. 

ACTION  FOR  BRP:ACH  OF  CONTRACT,  482. 

ACTION  BY  RECEIVER: 

Under  section  ()68  of  The  Code  a  receiver  of  an  insolvent  coqwration 
may  sue  either  in  his  own  name  or  in  the  name  of  the  corpo- 
ration, and  in  such  suit  all  the  rights  of  the  parties,  both  legal 
and  equitable,  i>ertaining  to  the  matters  set  out  in  the  pleadings, 
may  l>e  adjudicated.     />aWs  v.  Mannfactnr'wg  To.,  321. 

ACTION  ON  ACCOUNTS: 

One  who  has  an  account  against  another  consisting  of  several  distinct 
items  based  on  separate  transactions  may  bring  an  action  upon 
each  distinct  and  separate  item,  provideii  that  if  he  sbouhl  bring 
more  actions  than  are  necessary  to  avail  himself  of  the  juristlic- 
tion  of  a  Justice  of  the  Peace  the  Court  may,  to  prevent  oppres- 
sion and  unnecessary  costs,  require  a  consolidation  of  the  actions; 
but  if,  before  action  brought,  the  plaintifl^  renders  a  statement 
covering  all  the  items  contracted  at  different  dates,  to  which  no 
objection  is  made  by  the  debtor  within  a  reasonable  time,  the 
account  becomes  an  account  stated  and  cannot  be  then  split  up. 

SI}npH()n  v.  EUrood^  528. 
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ACTION  FOR  DAMA(tI<:S,  203,  2U,  440,  (J21,  692,  697,  699,  718,  728 : 

Where  one  in  consequence  of  a  mistake  in  the  transmission  of  a 
telej?raphic  message  was  induced  to  sell  property  at  a  less  price 
than  he  could  thereafter  have  sold  U  for,  but  did  receive  its  then 
market  value,  he  suffered  no  damage  for  which  an  action  will  lie 
beyond  the  cost  of  the  telegram.  Ifuf/hcs  v.  Western  ('uion  Tele- 
graph  To.,  70. 

ACTION  FOR  UNLIQUIDATED  DAMAGES : 

Service  of  process  by  publication  based  on  an  attachment  issued  in 
an  action  for  unliquidated  damages  is  invalid  except  in  cases 
specified  in  The  Code^  ^347,  and  amendatory  act,  ch.  77,  Acts 
1893.     Mullen  v.  Camil  Co.,  8. 

ACTION  FOR  MALICIOUS  PROSECUTION : 

An  action  will  not  lie  for  malicious  prosecution,  in  a  civil  suit,  unless 
there  was  an  arrest  of  the  person  or  seizure  of  property,  as  in 
attachment  proceedings  at  law  or  their  equivalent  in  equity,  or 
other  circumstances  of  special  damage.     Terrn  v.  iJariit,  31. 

ACTION  FOR  SPECIFIC  PERFORMANCE: 

Where  one  contracts  for  the  purchase  of  land  without  any  agree- 
ment for  a  warranty  of  title  and,  thereafter  and  before  the  exe- 
cution of  a  deed,  encumbrances  are  discovered,  he  cannot  be 
compelled  to  take  the  defective  title  or  to  pay  the  l)ond8  given 
for  the  price  of  the  land,  for  an  agreement  to  take  a  deed  with- 
out warranty  is  not  a  waiver  of  the  right  to  demand  a  clear 
title.     Leach  v.  Johnson,  87. 

ACTION  TO  CORRECT  JUDGMENT: 

An  action  brought  in  one  county  to  correct  a  judgment  rendered  in 
another  cannot  be  treated  as  a  motion  in  the  cause.  Roatnfhal 
V.  Rof}er80)ij  oSH. 

ACTION    TO    ENFORCE    CHAR(;E    on    separate  estate  of   married 
woman,  613. 

ACTION  TO  RECOVER  PROPERTY: 

1.  The  owner  of  a  building  on  another's  land  cannot  recover  dam- 

ages for  withholding  possession  without  first  making  a  demand 
and  being  refused  f)enni8sion  to  enter  and  remove  it.  Ea»tniau 
v.  ( hnimisifionerH,  524. 

2.  The  owner  of  a  building  on  another's  land  cannot  recover,  as 

damages  for  its  detention,  the  rental  value  thereof,  but  only  the 
actual  damages  suff*ered  by  such  detention.     Ihitl. 
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ACTION  TO  RECOVER  LAND,  76,  532,  640,  643,  (>49: 

1.  Positive  i>roof  of  tlie  location  of  a  corner  called  for  in  a  grant  will 

control  course  and  distance,  but  where  the  evidence  leaves  in 
doubt  the  actual  site  of  the  comer  it  is  the  duty  of  the  jury  to 
be  guided  by  what  is,  in  that  event,  the  more  certain  descrip- 
tion— the  course  and  distance.     Boomer  v.  GibbSy  76. 

2.  The  test  of  the  sufficiency  of  possession  of  land  to  mature  title  is 

the  liability  of  the  occupant  to  an  action  of  trespass  in  eject- 
ment.   J  bid. 

3.  Where  the  boundaries  of  two  grants  or  deeds  lap  upon  each  other 

tlie  constructive  possession  of  his  entire  lx)undarj'  remains  in 
him  who  has  the  better  title,  even  without  any  actual  possession 
whatsoever,  until  the  claimant  under  the  junior  grant  occupies 
the  lappage.     Ibid. 

4.  Possession  of  part  of  the  lappage  by  the  one  having  the  inferior 

title  gives  constructive  possession  of  the  whole  lappage  so  long 
as  the  one  having  the  better  title  has  not  actual  possession  of 
any  part.     Ihid. 

5.  Where  the  complaint  in  an  action  to  recover  land  alleges  title  and 

right  of  possession  in  the  plantiff,  proof  that  plaintiff  is  the 
owner  of  the  equity  of  redemption  in  the  land  will  permit  a 
recovery  as  against  a  mere  trespasser.     Arriupton  v.  Arringtoti, 

116. 

6.  In  an  action  to  recover  land  the  plaintiff  must  have  the  right  to 

the  possession  not  only  at  the  institution  of  the  suit  but  at  the 
time  of  the  trial  also;  hence,  in  the  trial  of  such  an  action, 
where  it  appeared  that  the  plaintiff  had  at  the  commencement 
of  the  action  only  an  equity  of  redemption  in  the  land,  it  was 
error  to  exclude  testimony  tending  to  show  that  between  the 
commencement  of  the  action  and  the  trial  the  plaintiff  had  lost 
her  equitable  title.     Ibid. 

7.  In  the  trial  of  an  action  it  is  the  duty  of  the  Judge  to  submit 

^ucli  ipsues  arising  on  the  pleadings  as  will  present  the  whole 
matter  in  controversv  and  alfow  the  introduction  of  all  material 
evidence,  and  on  the  responses  to  which  the  Cour||Will  be  able 
•  to  pronounce  judgment  on  the  merits.     Allen  v.  J //<•«,  121. 

8.  Where,  in  an  action  for  the  recovery  of  land,  the  answer  of  the 

defendants  set  up  equities  on  which  substantial  relief  was 
demanded,  and  the  plaintiff,  in  his  reply,  admitted  a  contract 
between  liimself  and  defendant's  intestate  for  a  sale  of  the  land 
to  the  latter,  and  an  interchange  of  a  bond  for  the  jmrchase- 
money  and  a  bond  for  title,  and  averred  his  willingness  to  make 
title  upon  the  i>ayment  of  the  bond  for  the  imrchase-money, 
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which  defendants  alleged  had  been  paid  in  full:  Ifcldy  that  it 
was  not  error  to  refuse  to  submit  issues  tendered  by  the  plaintiff 
having  no  reference  to  the  equities  set  up,  but  the  Court  properly 
submitted  such  as  directed  the  attention  of  the  jury  to  the 
(juestion  whether ^he  purchase-money  had  been  paid  in  full  or 
in  part.     I  hid. 

9.  Where,  under  section  484  of  The  ("ode,  the  plaintiffs  in  an  action 
of  ejectment  elect  to  accept  the  valuation  of  the  land  fixed  by 
the  jury  and  the  defendants  satisfy  the  judgment,  the  effect  of 
such  satisfaction  is  to  evict  the  defendants  as  heirs  of  an  ancestor 
under  whom  they  claimed  and  immediately  to  invest  them  with 
the  title  as  purchasers  from  the  plaintiffs  and  they  thereafter  do 
not  hold  as  heirs  of  their  ancestor.     Carter  v.  Long,  187. 

10.  In  such  case  the  defendants,  having  been  evicted  as  claimants 

under  their  ancestor,  may  recover  on  the  broken  general  cove- 
nant of  warranty  which  a  grantor  had  made  to  such  ancestor 
and  his  heirs.     I  hid. 

11.  Where  there  have  been  a  conveyance  and  reconveyance  of  land 

with  covenants  of  warrantv,  in  order  that  thev  mav  cancel  each 
other  they  must  be  Vilfe  covenants;  therefore,  where  C.  conveyed 
to  S.  with  special  warranty  and  S.  reconveyed  to  C.  with  general 
warranty  the  covenants  do  not  mutually  cancel  each  other,  and, 
upon  eviction  by  a  stranj^er  under  a  paramount  title,  C.  or  his 
heirs  may  recover  damages  for  the  breach  from  S.  or  his  heirs. 
.  Ihid. 

12.  Where  the  only  interest  sl  feme  covert  has  in  land  is  her  contin- 

gent right  of  dower,  the  grantee  of  herself  and  husband  may 
recover  possession  although  she  was  not  privily  examined  as  to 
the  convevance.     Deoim  v.  Pate,  194. 

13.  In  an  action  for  the  recovery  of  land  the  complaint,  instead  of 

being  general,  as  usual,  alleged  that  the  defendant  entered  into 
possession  under  a  contract  of  purchase  with  plaintiff's  ancestor 
and,  therefore,  as  his  tenant,  but  never  complied  with  the  terms 
of  the  purchase;  and  the  defendant  answered  that  his  father 
entered  under  a  contract  of  purchase  with  plaintiff's  ancestor 
and  paid  the  purchase-money,  and  that,  after  the  death  of  defend- 
ant's father,  the  plaintiff's  ancestor  fraudulently  procured  the 
defendant,  in  ignorance  that  the  land  had  been  paid  for,  to  make 
a  new  contract  of  purchase;  the  plaintiff  replied,  denying  that 
the  purchase-money  had  been  paid,  as  alleged  in  the  answer, 
and  denying  the  allegation  of  fraud,  but  did  not  plead  that 
defendant  was  estopj)ed  to  deny  that  he  was  plaintiff's  tenant 
by  reason  of  defendant's  occupation  of  the  land  under  the  con- 
tract of  purchase:  Ihld,  that  the  Court  properly  submitted  the 
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to  the  owner  should  amount  to  $750,  the  defendants  are  entitled 
to  an  accounting  to  ascertain  the  amount  of  net  profits  paid  over 
so  that  the  owner  may  be  charged  with  the  same  in  adjusting 
the  rights  of  the  parlies.     Ihid. 

ACTION  FOR  ACCOUNT: 

WlieriB  a  surviving  partner  of  a  firm  conveyed  to  "C,  administra- 
tor" of  the  deceased  partner,  the  assets  of  the  firm  to  enable 
the  said  **C.,  administrator,  to  pay  ofi"  all  the  debts  and  liabili- 
ties of  the  deceased  partner,  including  the  debts  of  the  said 
firm,  and  to  legally  account  for  all  such  moneys  as  may  come 
into  his  hand  by  virtue  of  this  assignment":  Heid,  that  the 
asiijignor  (the  surviving  partner)  is  entitled  to  bring  suit  against 
C.  individually  for  an  accounting  of  his  trusteeship.  UVw/  v. 
Cohh,  22. 

ACTION  FOR  ACCOT^NT  AND  INJUNCTION: 

• 

Where  a  purchaser  of  land  executed  a  trust  deed  to  secure  the  pur- 
chase-money under  which  the  trustee  advertised  the  land  for 
sale,  and  F.  brought  an  action  to  restrain  the  sale  and  for  an 
accounting,  alleging  in  his  complaint  that  there  was  a  parol 
trust  in  the  land  whereby  he  became  the  owner  of  the  equity  of 
redemption  therein,  and  claiming  that  the  notes  were  entitled 
to  credits  other  than  had  been  given,  and  his  averments  were 
corroborated  bv  a fti davits  but  denied  bv  the  answer  of  defend- 
ant  and  affidavits  in  support  thereof:  Ifdd,  that  the  Court  prop- 
erly granted  an  interlocutory  injunction.     FaUon  v.  Hardy,  58. 

ACTION  FOR  BREACH  OF  CONTRACT,  482. 

ACTION  RY  RECEIVER: 

Under  section  608  of  The  Code  a  receiver  of  an  insolvent  corporation 
may  sue  either  in  his  own  name  or  in  the  name  of  the  corpo- 
ration, and  in  such  suit  all  the  rights  of  the  parties,  both  legal 
and  equitable,  pertaining  to  the  matters  set  out  in  the  pleadings, 
may  be  adjudicated.     7Mi*/«  v.  Manufacinrhig  To.,  321. 

\CTION  ON  ACCOUNTS: 

One  who  has  an  account  against  another  consisting  of  several  distinct 
items  l)as€*d  on  separate  transactions  may  bring  an  action  upon 
each  distinct  and  separate  item,  provided  that  if  he  should  bring 
more  actions  than  are  necessary  to  avail  himself  of  the  jurisdic- 
tion of  a  Justice  of  the  Peace  the  Court  may,  to  prevent  oppres- 
sion and  unnecessary  costs,  require  a  consolidation  of  the  actions; 
but  if,  before  action  brought,  the  plaintiff  renders  a  statement 
covering  all  the  items  contracted  at  different  dates,  to  which  no 
objection  is  made  by  the  debtor  within  a  reasonable  time,  the 
account  becomes  an  account  stated  and  cannot  be  then  split  ujk 
Sitnjtmu  v.  Ehrood,  528. 
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ACTION  FOR  DAMAGES,  203,  234,  440,  (>21,  692,  697,  699,  718,  728 : 

Where  one  in  consequence  of  a  mistake  in  the  transmission  of  a 
telegraphic  message  was  induced  to  sell  property  at  a  less  price 
than  he  could  thereafter  have  sold  it  for,  but  did  receive  its  then 
market  value,  he  suffered  no  damage  for  which  an  action  will  lie 
beyond  the  cost  of  the  telegram.  Hufjhea  v.  Western  Union  Tele- 
graph  Co.,  70. 

ACTION  FOR  UNLIQUIDATED  DAMAGES: 

Service  of  process  by  publication  based  on  an  attacliinent  issued  in 
an  action  for  unliquidated  damages  is  invalid  except  in  cases 
specified  in  The  Code^  ?347,  and  amendatory  act,  ch.  77,  Acts 
1893.     Mullen  v.  Canal  rv>.,  8. 

ACTION  FOR  MALICIOUS  PROSECUTION : 

An  action  will  not  lie  for  malicious  prosecution,  in  a  civil  suit,  unless 
there  was  an  arrest  of  the  person  or  seizure  of  property,  as  in 
attachment  proceedings  at  law  or  their  equivalent  in  equity,  or 
other  circumstances  of  special  damage.     Terry  v.  JJaris,  31. 

ACTION  FOR  SPECIFIC  PERFORMANCE: 
i 

Where  one  contracts  for  the  purchase  of  land  without  any  agree- 
ment for  a  warranty  of  title  and,  thereafter  and  before  the  exe- 
cution of  a  deed,  encumbrances  are  discovered,  he  cannot  be 
compelled  to  take  the  defective  title  or  to  pay  the  V)onds  given 
for  the  price  of  the  land,  for  an  agreement  to  take  a  deed  with- 
out warranty  is  not  a  waiver  of  the  right  to  demand  a  clear 
title.     Leach  v.  Johnsorij  87. 

ACTION  TO  CORRECT  JUDGMENT: 

An  action  brought  in  one  county  to  correct  a  judgment  rendered  in 
another  cannot  be  treated  as  a  motion  in  the  cause.  Roaenthal 
v.  Roherson,  594. 

ACTION    TO    ENFORCE    CHARGE    on    separate  estate  of   married 
woman,  613. 

ACTION  TO  RECOVER  PROPERTY: 

1.  The  oWner  of  a  building  on  another's  land  cannot  recover  dam- 
ages for  withholding  possession  without  first  making  a  demand 
and  being  refused  permission  to  enter  and  remove  it.  Eastman 
v.  ( hmmisaionerSy  524. 

2.  The  owner  of  a  building  on  another's  land  cannot  recover,  as 
damages  for  its  detention,  the  rental  value  thereof,  but  only  the 
actual  damages  suffered  by  such  detention.     I  hid. 
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ACTION  TO  RECOVER  LAND,  76,  532,  (UO,  643,  649: 

1.  Pojaitive  i>roof  of  the  location  of  a  comer  called  for  in  a  grant  will 

control  coursse  and  distance,  but  where  the  evidence  leaves  in 
doubt  the  actual  site  of  the  comer  it  is  the  duty  of  the  jury  to 
be  guided  by  what  ie,  in  that  event,  the  more  certain  descrip- 
tion— the  couree  and  distance.     Bftomer  v.  Gihlt*,  76. 

2.  The  tent  of  the  sufficiency  of  jxissession  of  land  to  mature  title  is 

the  liability  of  the  occupant  to  an  action  of  trespass  in  eject- 
ment.    IhuL 

3.  Where  the  boundaries  of  two  grants  or  deeds  lap  upon  each  other 

the  constructive  possession  of  his  entire  boundar}-  remains  in 
liim  who  has  the  better  title,  even  without  any  actual  possession 
whatsoever,  until  the  claimant  under  the  junior  grant  occupies 
the  lappage.     Iltid. 

4.  Possession  of  part  of  the  lappage  by  the  one  having  the  inferior 

title  gives  constructive  possession  of  the  whole  lappage  so  long 
as  the  one  having  the  better  title  has  not  actual  possession  of 
any  part.     I  hid. 

5.  Where  the  complaint. in  an  action  to  recover  land  alleges  title  and 

right  of  possession  in  the  plantiff,  proof  that  plaintiff  is  the 
owner  of  the  equity  of  redemption  in  the  land  will  (>ennit  a 
recovery  as  against  a  mere  treei)a8ser.  Arriugion  v.  Arrittgimtj 
116. 

6.  In  an  action  to  recover  land  the  plaintiff  must  have  the  right  to 

the  possession  not  only  at  the  institution  of  the  suit  but  at  the 
time  of  the  trial  also;  hence,  in  the  trial  of  such  an  action, 
where  it  api)eared  that  the  plaintiff  had  at  the  commencement 
of  the  action  only  an  equity  of  redemption  in  the  land,  it  was 
error  to  exclude  testimony  tending  to  show  that  between  the 
commencement  of  the  action  and  the  trial  the  plaintiff  had  lost 
her  equitable  title.     Ihi(f. 

7.  In  the  trial  of  an  action  it  is  the  duty  of  the  Judge  to  submit 

^uch  issues  arising  on  the  ])1eadings  as  will  present  the  whole 
matter  in  controversv  andalfow  the  introduction  of  all  material 
evidence,  and  on  the  resiwnsesto  which  the  Cour|^will  l)e  able 
•  to  j>ronounco  judgment  on  the  merits.     Allen  v.  Allen,  121. 

8.  Where,  in  an  action  for  the  recovery  of  land,  the  answer  of  the 

defendants  set  uj)  equities  on  which  substantial  relief  was 
demanded,  and  the  plaintiff,  in  his  reply,  admitted  a  contract 
between  himself  and  defendant's  intestate  for  a  sale  of  the  land 
to  the  latter,  and  an  interchange  of  a  lx)nd  for  the  purchase- 
money  and  a  bond  for  title,  and  averred  his  willingness  to  make 
title  upon  the  i)ayment  of  the  bond  for  the  purchase-money, 
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which  defendants  alleged  had  been  paid  in  full:  HHdy  that  it 
wag  not  error  to  refuse  to  submit  issues  tendered  by  the  plaintiff 
having  no  reference  to  the  equities  set  up,  but  the  Court  properly 
submitted  such  as  directed  the  attention  of  the  jury  to  the 
question  whether  ^he  purchase-money  had  been  paid  in  full  or 
in  part.     IbUf. 

M  Where,  under  section  484  of  The  Code^  the  plaintiffs  in  an  action 
of  ejectment  elect  to  accept  the  valuation  of  the  land  fixed  by 
the  jury  and  the  defendants  satisfy  the  judgment,  the  effect  of 
such  satisfaction  is  to  evict  the  defendants  as  heirs  of  an  ancestor 
under  whom  thev  claimed  and  immediately  to  invest  them  with 
the  title  as  purchasers  from  the  plaintiffs  and  they  thereafter  do 
not  hold  as  heirs  of  their  ancestor.     Carter  v.  Imiiq,  187. 

10.  In  such  case  the  defendants,  having  been  evicted  as  claimants 

under  their  ancestor,  may  recover  on  the  broken  general  cove- 
nant of  warranty  which  a  grantor  had  made  to  such  ancestor 
and  his  heirs.     I  hid, 

11.  Where  there  have  been  a  conveyance  and  reconveyance  of  land 

with  covenants  of  warranty,  in  order  that  they  may  cancel  each 
other  they  must  be  like  covenants;  therefore,  where  C.  conveyed 
to  S.  with  special  warmnty  and  S.  reconveyed  to  C.  with  general 
waiTanty  the  covenants  do  not  mutually  cancel  each  other,  and, 
upon  eviction  by  a  stranger  under  a  paramount  title,  C.  or  his 
heirs  may  recover  damages  for  the  breach  from  S.  or  his  heirs. 
.  Ihid. 

12.  Where  the  only  interest  a  feme  covert  has  in  land  is  her  contin- 

gent right  of  dower,  the  grantee  of  herself  and  husband  may 
recover  possession  although  she  was  not  privily  examined  as  to 
the  convevance.     Deoiin  v.  Pate,  194. 

13.  In  an  action  for  the  recovery  of  land  the  complaint,  instead  of 

being  general,  as  usual,  alleged  that  the  defendant  entered  into 
lx)sse88ion  under  a  contract  of  purchase  with  plaintiff  *s  ancestor 
and,  therefore,  as  his  tenant,  but  never  complied  with  the  terms 
of  the  purchase;  and  the  defendant  answered  that  his  father 
entered  under  a  contract  of  purchase  with  plaintiff^s  ancestor 
and  paid  the  purchase-money,  and  that,  after  the  death  of  defend- 
ant's father,  the  plaintiff's  ancestor  fraudulently  procured  the 
defendant,  in  ignorance  that  the  land  had  been  paid  for,  to  make 
a  new  contract  of  purchase;  the  plaintiff  replied,  denying  that 
the  puichase-money  had  been  paid,  as  alleged  in  the  answer, 
and  denying  the  allegation  of  fraud,  but  did  not  plead  that 
defendant  was  estoi)i)ed  to  deny  that  he  was  plaintiff's  tenant 
by  reason  of  defendant's  occupation  of  the  land  under  the  con- 
tract of  purchase:  IHd,  that  the  Court  properly  submitted  the 
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single  issue  a8  to  the  controverted  fact  whether  defendant's 
father  had  paid  for  the  land.     Wilkhm  v.  SuUiejf^  550. 

14.  Where  the  defendant,  in  an  action  to  recover  land,  seta  up  a 

counter-claim  for  substantive  relief  the  plaintiff  is  not  entitled 
to  take  a  nonsuit.     Ibid. 

15.  The  legal  title  of  lands  passes  by  a  mortgage  to  the  mortgagee, 

who  may  maintain  an  action  to  recover  (lossession  of  the  same 
after  default.     Kiser  v.  Combs,  640. 

IH.  When  the  plaintiff  is  entitled  to  recover  in  any  view  of  the  tes- 
timony, error  in  giving  instructions  in  his  favor  is  harmless  and 
not  ground  for  reversal  of  the  judgment.     Ibid. 

17.  In  an  action  to  recover  land  a  defendant  who  went  into  jwsses- 
sion  under  the  plaintiff's  grantor,  as  his  agent,  is  estopped  to 
deny  plaintiff's  title.     Cooper  v.  Axley,  t>43. 

ACTION   TO   SUBJECT   LANDS   TO   PAYMENT  OF  DECEDENTS 
DEBTS: 

1.  Though  a  greater  particularity  is  required  when  one  of  several 

parcels  or  a  part  of  a  single  parcel  of  land  is  the  subject  of  the 
litigation,  yet,  where  the  entire  real  estate  of  a  decedent  is,  in 
the  absence  of  personal  assets,  liable  to  be  charged  with  the 
payment  of  his  indebtedness  and  the  plain  object  of  the  action 
is  to  subject  the  same,  a  purchaser  will  be  affected  with  con- 
structive notice  as  to  anv  laud  situated  in  the  countv  in  which 
the  action  is  pending,  esi)ecially  where  the  summons  includes 
the  devisees  of  the  decedent  and  the  complaint  alleges  that  at 
the  time  of  his  death  the  decedent  was  seized  and  possessed  of 
a  large  quantity  of  real  and  personal  property  which  went  into 
the  hands  of  his  executors,  and  that  his  children,  named  in  the 
summons  and  complaint,  are  his  devisees  and  legatees  and  each 
entitled  to  an  equal  share  of  mid  etdalf.  Arriiigton  v.  Arrington^ 
151. 

2.  A  judgment  against  the  executors  of  a  decedent  simply  at^certain- 

ing  the  amount  of  the  indebtedness  and  not  being  a  lien  upon 
his  lands  is  not  constructive  notice  of  the  insolvencv  of  the 
estate,  and  a  bona  fide  purchaser,  for  value,  of  land  from  the 
devisees,  after  two  years  from  the  grant  of  letters,  not  having 
(icUml  notice  of  the  judgment  or  of  the  insolvency  of  the  estate, 
will  be  protected.     Ibid. 

.'i.  One  who,  with  actual  notice  of  the  insolvency  of  the  decedent's 
estate,  purchased  land  from  another,  who,  with  like  notice,  had 
bought  from  the  devisee,  is  not  protected  by  section  1442  of  The 
Code,  but  the  land  may  be  subjected  to  the  payment  of  the 
indebtedness  of  the  estate.     Iltid. 
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4.  One  who,  in  good  faith,  purchases  proi:)erty  upon  credit  at  a  fair 

price  from  an  insolvent  debtor  is  a  purchaser  for  value;  there- 
fore, one  who,  after  two  years  from  the  grant  of  letters,  for 
value  and  without  notice  of  fraud  in  the  devisee,  purchases 
land  from  the  latter  and  at  once  reconvevs  it  as  security  for  the 
purchase-money,  is  a  purchaser  for  value  and  protected  by  sec- 
tion 1442  of  The  Code  against  creditors  of  an  insolvent  estate. 
Ibid. 

5.  One  who,  with  actual  notice  of  the  insolvency  of  an  estate,  pur- 

chases land  from  one  who,  without  such  notice,  bought  from  a 
devisee  after  two  years  from  the  grant  of  letters,  will  be  pro- 
tected bv  his  vendor's  want  of  notice.     Ibid. 

6.  T.,  after  two  years  from  the  grant  of  letters  on  decedent's  estate 

and  during  the  pendency  of  a  suit  to  subject  the  land  to  the 
payment  of  his  debts,  purchased  the  land  from  a  devisee,  and 
thereafter,  and  after  the  breaking  of  the  lis  pendens^  sold  to  R. , 
who  had  no  constructive  notice  of  the  pendency  of  such  action 
or  actual  notice  of  the  insolvency  of  the  estate;  an  attorney, 
to  whom  no  fee  or  general  retainer  was  paid,  but  with  whom  R. 
consulted,  had  actual  notice  of  the  insolvency  of  the  estate, 
but  did  not  communicate  it  to  R.,  and  did  not  act  as  the  agent 
of  R.  in  the  purchase  of  the  land:  Held^  that  R.  was  a  }>oim  fide 
purchaser  for  value  and  is  not  chargeable  with  such  attorney's 
knowledge  otherwise  and  previously  obtained  of  the  former  Ha 
ptndenn  and  the  insolvency  of  the  estate.     Ibid. 

7.  The  fact  that  a  partition  of  lands  has  been  made  among  devisees 

does  not  estop  a  legatee  from  enforcing  his  claim  against  the 
land,  except  as  against  purchasers  in  good  faith  for  value  and 
without  notice.     Ibid. 

ADMINISTRATION : 

A  dispute  as  to  the  title  to  property  alleged,  in  aiii>lication  for  letters 
of  administration,  to  belong  to  the  decedent  is  not  such  an  issue 
of  fact  as  is  required  by  section  1382  of  The  Code  to  be  trans- 
ferred to  the  Superior  Court  for  trial.     In  re  Tappet*  Entinte^  248. 

ADMINISTRATOR,  474 : 

1.  Section  1^>4  of  The  Code^-  allowing  the  personal  i-epresentative  of 

a  decedent  to  sue,  does  not  extend  the  life  of  a  judgment  beyond 
tlie  ten  years  where  the  judgment  creditor  dies  more  than  a 
j'ear  before  the  expiration  of  the  ten-year  limitation.  Ilnghei*  v. 
Boone^  54. 

2.  Section  KWof  The  Code^  which  suspends  the  statute  of  limitations 

during  the  pendency  of  a  contest  over  the  probate  of  a  will, 
applies  only  where  there  is  no  administrator  or  collector  during 
the  contest.     Ibid. 
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3.  Where  an  administrator,   before  the  settlement  of  the  estate, 

pledged  a  note  belonging  to  his  intestate's  estate  as  collateral 
security  for  his  individual  debt,  the  transferee  having  full  notice 
of  its  character  at  the  time  it  Mas  transferred,  an  administrator 
de  bonis  non  of  the  estate  may  recover  the  note  from  the  trans- 
feree.    Hendrick  v.  (iidney,  548. 

4.  In  such  case  the  fact  that  the  former  administrator,  at  the  time  he 

made  the  misappropriation,  was  a  creditor  and  distributee  of  the 
estate  cannot  atfect  the  right  of  the  administrator  de  tfoni*  non  to 
administer  upon  all  the  personal  property  not  already  adminis- 
tered.    Ibid. 

5.  On  March  18,  1876,  a  judgment  was  docketed  against  G.  and  a 

homestead  allotted  on  July  31,  1876;  she  conveyed  it  to  H. 
December  29,  1881,  and  died  June  2,  1891:  Held,  in  a  proceeding 
by  G.'s  administrator  to  sell  the  land  for  assets  to  pay  the  judg- 
ment, that  the  lien  of  the  judgment  continued  so  as  to  be  a 
charge  upon  the  land  and  that  the  administrator  was  entitled  to 
sell  it  to  pay  the  judgment  and  costs  of  its  enforcement.  Blythe 
V.  Gu»h^  6o9. 

ADMINISTRATOR'S  SALE  OF  LAND : 

An  allegation  that  "the  administrators,  in  the  administration  of  the 
estate  of  deceased,  sold  certain  lands  and  assigned  the  certificate 
of  survey,"  is  not  a  sufficient  averment  of  a  sale  under  lawful 
authority,  but  in  an  action  to  recover  such  lands  such  insutli- 
ciency  is  cured  by  the  allegation  that  the  administrator  obtained 
judgment  on  the  notes  given  for  the  purchase  of  such  lands  and 
had  the  same  sold  under  execution,  for,  in  such  case,  the  law 
presumes  that  the  Court  acted  properly  in  rendering  the  judg- 
ment and  will  not  permit  it,  or  the  sale  made  under  it,  to  he 
attacked  in  an  indirect  and  collateral  way.  WiUon  v.  Denre^, 
6o3. 

ADVANCES  TO  TENANTS: 

Although,  under  sections  1754,  1799  and  1800  of  The  Cocky  the  lien 
of  the  landlord  for  rent  and  advances  is  superior  to  that  of  a 
third  party  making  advances  to  the  tenant,  yet  such  priority 
exists  only  for  rent  accniing  or  advances  made  during  the  year 
in  which  the  crops  are  grown,  and  not  for  a  balance  due  for  an 
antecedent  year.     Ballard  v.  Johnson^  141. 

ADVERSE  POSSES.SION: 

1.  In  an  action  by  a  junior  grantee  against  a  senior  grantee  to  recover 
Ijossesaion  of  land  included  in  both  grants  by  reason  of  a  lap* 
page,  it  appeared  that  plaintiff  and  his  predecessors  were  in  pos- 
Kession  of  a  portion  of  the  lappage  for  more  than  seven  years 
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before  defendant  entered  on,  and  actually  occupied,  another 
portion  of  it;  the  only  evidence  of  any  attempt  by  defendant  to 
exercise  dominion  over  the  lappage  before  such  entry  was  that 
her  tenants  entered  at  intervals  and  cut  timber  for  rails  and 
removed  pine  straw  from  it:  Held,  that  it  was  error  to  submit 
to  the  jury  the  question  as  to  whether  defendant,  during  such 
seven  years,  occupied  and  used  any  portion  of  the  lappage  **  for 
any  purpose  such  land  could  be  used  for,"  it  not  having  Ix'en 
shown  that  the  land  was  unfit  for  cultivation  and  had  been  used 
for  the  statutory  period  for  the  only  purpose  for  which  it  was 
available.     McLean  v.  Smith ^  356. 

2.  Tliough  it  is  not  necessary  to  show  continuous  and  unceasing  [)09- 

session  of  land  for  the  statutory  period  of  twenty-one  years  in 
order  to  raise  a  presumption  of  a  grant  from  the  State,  but  only 
that  in  the  aggregate  the  actual  possession  has  extended  over 
such  period,  yet,  where  written  evidence  of  title  is  offered  as 
color  merely,  the  possession  must  be  manifested  by  unequivocal 
acts  of  ownership  such  as  would  have  subjected  the  occupant 
not  simply  to  an  action  of  trespass  quiere  claumm  f regit,  but  to 
a  possessory  action  at  common  law.     Hamilton  v.  Icard,  532. 

3.  Though  one  has  color  of  title  to  land  he  acquires  title  by  adverse 

possession  to  none  by  planting  some  part  of  it  in  tobacco  every 
year  for  more  than  the  statutory  period,  no  part  being  planted 
for  more  than  two  years,  and  each  part  being  inclosed  only  for 
the  time  it  is  cultivated.     Ibid. 

4.  Though  plaintiff  in  an  action  for  land  fails  to  show  a  grant  from 

the  State,  or  adverse  possession  for  sufUcient  time  to  bar  the 
State,  he  may  avail  himself  of  the  subsequent  introduction  by 
defendant  of  a  patent  to  prove  adverse  possession  for  such  period 
as  will  bar  defendant.     Ibid. 

5.  The  constructive  possession  of  one    claiming    under   color   of 

title  for  twenty-one  years— the  period  necessary  to  give  title 
against  the  State  {The  Code.,  ^13^),  subd.  2) — is  not  interrupted  by 
the  mere  issuance  to  another  of  a  patent  including  part  of  the 
land  claimed  by  him  where  his  actual  possession  is  within  the 
lappage.     Ibid. 

6.  Tender  The  Code,  ?141,  providing  that  no  action  shall   be  had 

against  one  who  has  been  in  j)ossession  of  land,  under  color  of 
title,  for  seven  years,  by  one  having  right  or  title  thereto,  except 
during  the  seven  years  next  after  his  right  or  title  shall  have 
descended  or  accrued,  the  statute  begins  to  run  against  one  to 
whom  a  grant  of  the  land  has  been  made  only  from  the  time  of 
the  grant.     Ibid. 

Gl 
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AFFRAY : 

Where,  on  trial  for  an  affray,  the  defendant  admitted  that  he  iise<1  a 
deadly  weapon,  the  question  of  reasonable  doubt  as  to  his  ^lilt 
was  eliminated  and  the  burden  of  showing  matter  of  mitigation, 
excuse  or  justification  to  the  satisfaction  of  the  jury  was  thrown 
upon  the  prisoner.     State,  v.  Barringery  840. 

AGENCY : 

1.  An  attorney  holding  a  note  for  collection  has,  prima  jarie,  no 

authority  to  indorse  it  in  the  name  of  his  client,  and  the  purchaser 
should  inquire  as  to  the  extent  of  the  attorney's  authority. 
Sherrill  v.  Clothing  Co.,  430. 

2.  Acquiescence  by  a  client  who  supposed  that  his  attorney  had 

merely  sold  a  note  does  not  constitute  a  ratification  of  an  unau- 
thorized indorsement  of  the  same.     Ihid. 

AGENT: 

In  an  action  to  recover  land  a  defendant  who  went  into  pos4«ession 
under  the  plaintiff's  grantor,  as  his  agent,  is  estopped  to  deny 
plaintiff's  title.     Cooper  v.  Arley,  643. 

AGRICULTURAL  LIEN : 

1.  Although  under  sections  1754,  1799  and  1800  of  Th4:  Cwh  the  lien 

of  a  landlord  for  rent  and  advances  is  superior  to  that  of  a  third 
party  making  advances  to  the  tenant,  yet  such  priority  exists 
only  for  rent  accruing  or  advances  made  during  the  year  in  which 
the  crops  are  grown,  and  not  for  a  balance  due  for  an  antecedent 
year.     Ballard  v.  Johnson,  141. 

2.  Advances  made  to  a  mortgagor  in  ix>ssession  to  aid  in  cultivation 

of  a  crop  up  to  the  time  of  sequestration  of  the  crop  by  the 
appointment  of  a  receiver,  will  not  be  subordinated  to  tlie  mort- 
gage indebtedness.     Carr  v.  Bail,  284. 

ALIENATION,  POWER  OF  CESTUI  QUE  TRUST  TO  SELL  WITH- 
OUT CONSENT  OF  TRUSTEE,  590. 

AMENDMENT: 

1.  A  Clerk  having  jurisdiction  of  a  petition  for  partition,  the  trans- 

fer thereof  to  tenn  for  trial  of  issues  raised  by  the  pleadings 
transferred  the  jurisdiction  to  the  Judge,  and  his  denial  of  a 
motion  for  leave  to  amend  the  petition  upon  the  ground  that  he 
had  no  i)Owor  to  grant  it  was  error,     (todn-iu  v.  Early,  IL 

2.  In  an  action  by  the  parties  injured  by  the  breach  of  an  oflicial 

bond  it  was  not  error  to  allow  the  summons  to  be  amendetl, 
after  the  pleadings  were  filed,  by  the  insertion  of  the  words 
"the  State  on  the  relation  of"     Forte  v.  Boone,  17B. 
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3.  While  Courts  have  an  inherent  power  to  correct  their  records  so 

as  to  make  them  speak  the  truth,  this  principle  does  not  apply 
when  the  order  sought  to  be  amended  has  been  construed  and 
artirmed  by  this  Court  and  contains  the  exact  language  of  the 
Judge  by  whom  it  was  dictated  and  signed,  the  ground  upon 
which  amendment  is  sought  being  that  the  language  used  by  the 
Judge  and  the  construction  put  upon  it  by  this  Court  did  not 
(X>nvey  the  true  meaning  of  such  Judge.  Hnrrimn  v.  Harrison^ 
219. 

4.  The  Court  has  power  to  permit  amendment  of  an  aflidavit  in 

attachment  proceedings  which  was  insufficient  as  failing  to 
state  how  the  debt  arose,  and  from  an  order  granting  such  amend- 
ment no  appeal  lies.  An  amendment  of  an  insufficient  affidavit 
in  attachment  relates  back  to  the  beginning  of  the  proceedings, 
and  no  rights  based  on  such  irregularity  can  \ye  acquired  by 
third  parties  by  subsequent  attachments  intervening  between 
the  original  affidavit  and  the  attachment.  (\jok  v.  Mininf/  Com- 
pany, 617. 

ANCILLARY  PR0CEEL)IN(i8,  470: 

Although  not  altogether  orderly,  yet  it  is  not  error  to  render  judg- 
ment on  the  debt  claimed  in  the  main  action  before  the  trial  of 
issues  raised  in  proceedings  ancillary  thereto.  Allison  v.  Mad- 
drey,  421. 

APPEAL: 

1.  Where  appellant^s  counsel,  five  days  after  the  adjournment  of 

Court,  mailed  by  registered  letter  notice  of  appeal,  statement  of 
case,  and  copies  and  fees  to  the  Sherif!*  of  the  county  at  the 
county-seat,  so  as  to  leave  ample  time  for  service  on  appellee's 
counsel,  who  resided  at  that  place,  the  failure  of  the  Sheriff  to 
take  the  notice,  etc.,  from  the  post-office  until  after  the  ten  days 
allowed  for  service  cannot  be  imputed  to  the  appellant  as  his 
laches.     Arrington  v.  Arrington,  113. 

2.  Where  appellant's  case  on  appeal  was  served  within  the  time  pre- 

scribed on  the  appellee,  who  thereupon  mailed  his  counter-case, 
with  fees,  to  the  Sheriff  of  the  county  where  appellant's  counsel 
resided,  and  the  Sheriff,  in  due  course. of  mail,  should  have 
received  it  in  time  to  serve,  but  did  not  take  it  from  the  j)08t- 
office  until  too  late,  no  laches  can  be  imputed  to  the  api)ellee. 
Arrington  v.  Arrington,  115. 

3.  Where  appellant's  failure  to  send  appellee's  counter-case  to  the 

Judge  to  settle  was  caused  by  the  fact  that  it.  was  served  too  late 
the  case  will  be  remanded  to  the  Judge  for  settlement.     Ihld. 
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4.  Failure  to  serve  a  case  on  appeal  on  appellee  legally  and  in  due 

time  cannot  be  cured  by  the  action  of  the  Jud^  below  in  there- 
after settling  the  case.     Foiie  v.  Boone^  17<). 

5.  Where  there  is  no  valid  case  on  api>eal  and  no  error  ap})ears  on 

the  face  of  the  record  the   jud^rment  below  will  be  affinned. 

().  Where  no  case  on  appeal  accompanies  the  record  and  no  error  is 
apparent  on  the  face  of  the  latter  the  judgment  below  will  be 
affirmed.     Maggett  v.  Jioherta,  227. 

7.  An  appeal  not  docketed  before  the  close  of  the  call  of  the  District 

to  which  it  belonged  at  the  Term  of  this  Court  next  succeeding 
the  trial  or  (upon  failure  of  appellee  to  move  to  dismiss  under 
Rule  17)  during  the  Temi,  will  be  dismissed,  on  motion,  if  dock- 
eted at  the  Term  following  that  at  which  it  should  have  been 
docketed.     Graham  v.  EdinirtU^  228. 

8.  An  alleged  verbal  agreement  between  counsel  that  an  appeal  not 

docketed  at  the  proper  time  should  go  over  to  the  next  Term 
will  not  be  considered  if  denied  by  the  appellee.  (Reiterate<i 
suggestions  of  the  Court  as  to  the  necessity  and  propriety  of 
having  all  agreements  between  counsel  reduced  to  writing  or 
noted  in  the  minutes  of  the  Court).    Ibid. 

\).  Where  the  Clerk  of  the  Court  below  delays  to  send  transcript  of 
record  in  time  to  docket  the  appeal  a  certiorari  should  be  applied 
for  by  the  appellant  at  the  Term  next  succeeding  the  trial  below, 
but  after  the  expiration  of  such  Term  a  certiorari  will  not  issue. 
J  bid. 

10.  An  appeal  lies  from  an  order  vacating  an  order  of  arrest.     Fertili- 

zer Co.  v.  GrubbSf  470. 

11.  Where  a  motion  was  made  to  set  aside  a  decree  of  sale  and, 

adversely,  a  motion  to  confirm  the  report  of  sale  and  for  final 
judgment  was  made,  the  latter  was  allow^ed  and  the  former  con- 
tinued, but  no  appeal  was  taken  from  the  final  decree,  the  Judge 
at  tlie  next  term  proi)erly  held  it  to  be  unnecessary  to  consider 
the  motion  to  set  aside  the  former  decree.     Rice  v.  Guthrie^  589. 

12.  Where  the  record  in  this  Court  consists  only  of  the  case  on  a]>pefll, 

without  the  summons  or  pleadings,  and  no  excuse  is  oflered  for 
the  defective  record,  nor  application  for  a  certiorari j  nor  that  the 
case  be  remanded,  the  apjieal  will  be  dismissed.    Ibid. 

lo.  Where  an  appeal  was  dismissed  because  not  docketed  before  the 
j)erupttl  of  the  district  to  which  it  belongs,  as  provided  in  Rule 
17,  and  apiH?llant  moved  to  re-instate  on  the  allegation  that  he 
had  directed  the  Clerk  to  send  up  the  transcript  and  paid  the 
fees  therefor  in  advance,  the  motion  will  be  denied,  for,  although 
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such  allegation  would  liave  been  a  sufficient  answer  to  tlie  motion 
to  dismiss  if  affidavit  fiad  been  filed  to  such  effect  and  a  certiorari 
applied  for,  yet  it  was  laches  not  to  inter))ose  such  affidavit  and 
show  excuse  for  the  failure.     Pninf  v.  Cnrdon^  60(5. 

14.  The  discretion  vested  in  this  Court  by  ch.  135,  Acts  of  1881),  to 

permit  an  appeal  bond  to  be  filed  here  will  not  be  exercised 
unless  reasonable  excuse  be  shown  for  the  failure  of  apjwllant  to 
file  it  below.     Jonet^  v.  Ashevilfe,  H20. 

15.  No  notice  is  required  to  be  given  of  a  motion  to  dismiss  an  appeal 

when  no  appeal  bond  has  been  filed;  the  twenty  days*  notice 
required,  for  a  motion  to  dismiss,  by  ch.  121,  Acts  1887,  applies 
only  when  there  is  an  irregularity  in  the  bond  or  in  the  justifi- 
cation of  sureties.     I  hid 

IV).  Where  an  ap()ellant,  without  whose  default  the  case  on  appeal  was 
not  settled  by  the  Judge,  failed  to  docket  the  transcript  of  the 
record  at  the  next  succeeding  term  rtf  this  Court,  but  applied  at 
such  term  for  a  certiorari^  the  writ  will  not  be  allowed.  State  \. 
Freeman,  872. 

APPEAL  IN  FORMA  PAUPERIS : 

1.  It  is  for  the  Legislature  to  provide  the  requirements  and  restric- 

tions as  to  api>eal  without  giving  bond,  and  when  not  complied 
with  the  (^ourts  have  no  right  to  disregard  the  statute,  and  the 
allowance  of  a  motion  to  dismiss  an  appeal  in  such  cases  is  a 
matter  not  of  discretion  but  of  right;  therefore, 

2.  Where  the  case  on  appeal  shows  the  defendant  prayed  an  appeal 

and  "upon  filing  his  affidavit  of  his  inability  to  give  security 
for  the  cost  of  the  apj)eal "  was  allowed  to  api>eal  without  bond, 
the  appeal  will  be  dismi.«8ed  on  motion.     State  v.  Harris,  830. 

ARREST  AND  BAIL: 

1.  Although  not  altogether  orderly,  yet  it  is  not  error  to  render 

judgment  on  the  debt  claimed  in  the  main  action  before  the 
trial  of  issues  raised  in  proceedings  ancillary  thereto.  AlVmm  v. 
Maddrey,  421. 

2.  A  defendant  held  to  arrest  and  bail  can  be  dis-charged  only  (1), 

before  trial,  by  giving  bond  or  making  deposit;  section  2t)8  of 
The  Code;  (2),  at  the  trial,  by  the  issue  of  fraud  or  allegations  of 
tort  being  found  in  his  favor;  section  31(5  of  The  Code;  (3),  after 
(or  before)  judgment  against  him,  by  payment  or  giving  notice 
and  surrendering  all  property  in  excess  of  fifty  dollars;  section 
2<)72  of  The  (ode.     Fertilizer  <h.  v.  (rruhfm,  470. 

3.  Where  a  debtor  arrested  and  imprisoned  for  fraud  did  not  tender 

the  oath  required  by  sections  21)68-21)72  of  The  Code  to  theeflect 
that  he  had  not  property  of  the  value  of  fifty  dollars,  nor  sur- 
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render  his  homestead  and  personal  property  exemptions,  nor 
file  the  petition,  nor  give  the  notice  required  by  ch.  27,  Vol.  II 
of  The  Cmle,  he  was  improi)erly  di.ccharged  upon  an  atiidavit 
that  he  had  theretofore  made  an  assignment  of  all  Jiis  property 
for  the  benefit  of  creditors  and  that  he  was,  at  the  date  of  the 
affidavit,  insolvent  and  not  worth  more  than  the  exemptions 
ailoM'e<l  him  by  law  as  set  apart  to  him.     Ihid. 

4.  Where  a  firm  of  merchants  gave  to  manufacturers  of  fertilizers 

their  note  for  a  consignment  of  goods,  agreeing  to  hold  such 
goods  or  the  proceeds  of  the  sale  thereof,  or  the  notes  of  farmers 
given  therefor,  in  trust  for  the  manufacturers,  a  fiduciary  rela- 
tion was  established  and  a  violation  of  the  contract  was  a  breach 
of  trust  for  which,  upon  proi)er  affidavits  and  the  required 
undertaking,  an  order  of  arrest  could  be  obtained.  Boykht  v. 
Maddrnj,  89. 

5.  Where  members  of  a  firm*  assume  a  fiduciary  relation  as  to  prop- 

erty committed  to  them,  and  a  misappropriation  is  made  by  one 
partner  with  the  knowledge,  connivance  or  assent  of  the  other, 
the  intent  of  the  latter  to  commit  a  breach  of  trust  is  conclu- 
sively presumed,  for  all  the  purposes  of  arrest  and  bail,  from 
such  knowledge  and  act.     Hid. 

ASSAULT: 

Where  an  indictment,  found  in  October,  1893,  charged  that  on  the 
1st  of  July,  1898,  defendant  made  an  assault  \\ith  a  deadly 
weapon,  to-wit,  a  certain  rock,  knife  and  brickbat,  want  of  juris- 
diction did  not  appear,  for,  time  not  being  of  the  essence  of  the 
oflencc,  the  charge  would  have  been  sustained  and  the  jurisdic- 
tion maintained  by  proof  of  a  simple  assault  more  than  one  and 
less  than  two  years  from  the  finding  of  the  indictment.  Statr  v. 
RidU'ij,  827. 

ASSKJNAIULITY'OF  HOMESTEAD  RKiHT,  377: 

The  liunusttad  ri>^iit  or  ei-tate  is  salable  or  assignable,  and  the  pur- 
chnv«cr  can  hold  the  land  to  which  it  pertains  to  the  exclusion 
of  judgment  creditors  during  its  existence.  Gardner  v.  Bafh, 
49(). 

ASSKrXMEXT: 

Wliere  a  surviving  partner  of  a  firm  conveyed  to  *'C\,  administrator" 
of  the  dcccasetl  partner,  the  as.oets  of  the  firm  to  enable  **C., 
administrator,  to  i)ay  off  all  the  debts  and  liabilities  of  the 
deceased  i)artner,  including  the  debts  of  the  firm,  and  to  legally 
account  for  all  such  monevs  as  mav  come  into  his  hands  bv  virtue 
of  the  assignment":  Held^  that  the  assignor  (the  surviving  part- 
ner) is  entitled  to  bring  suit  again.st  C.  indivi<lually  for  an 
accounting  of  his  trusteeshij).     UVm/7  v.  0)/>/>,  22. 
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ATTACHMKNT: 

1.  An  attachment  could  not  be  had  in  an  action  for  unliquidated 

damages  for  injury  to  realty  prior  to  ch.  77,  Acts  1893,  since  the 
aftidavit  to  pix)cure  an  attachment  must  set  forth  one  of  the 
grounds  recited  in  section  .347  of  The  Code.  Mullen  v.  ("anal 
Co.,  8. 

2.  Service  of  process  by  publication  based  on  an  attachment  issued 

in  an  action  for  unliquidated  damages  is  invalid,  except  in  cases 
specified  in  The  Code,  ?347,  and  amendatory  act,  ch.  77,  Acts 
1S«);5.     I  hid. 

8.  Wliere  an  action  is  for  the  recovery  of  a  debt  and  there  is  no 
attachment  of  the  property  to  confer  jurisdiction  there  can  be 
no  service  by  publication  of  the  summons  and,  hence,  actual 
.service  in  another  State  "in  lieu  of  publication"  would  be 
invalid.     Long  v.  Insurance  Company ,  465. 

4.  Where  the  enforcement  of  a  debt  or  other  liability  is  sought  by 
subjecting  property  of  a  non-resident,  the  jurisdiction  is  based 
u|X)n  the  seizure  of  the  ])roperty  and  only  extends  to  the  prop- 
erty attached;  and  no  personal  judgment  can  be  rendered  against 
the  defendant,  not  even  for  the  costs,  or  affecting  other  property 
within  the  State.     Ilnd. 

T).  The  Court  has  |>ower  to  permit  amendment  of  an  affidavit  in 
attachment  proceedings  which  was  insufficient  as  failing  to  state 
how  the  debt  arose,  and  from  an  order  granting  such  amend- 
ment no  appeal  lies.     Cook  v.  Mining  Co.,  017. 

(5.  An  amendment  of  an  insufficient  affidavit  in  attachment  relates 
l)ack  to  the  beginning  of  the  proceedings,  and  no  rights  based 
on  sucli  irregularity  can  be  acquired  by  third  parties  by  subse- 
quent attachments  intervening  between  the  original  affidavit  and 
the  aujendment.     Ihid. 

7.  Parties  who  intervene  in  attachment  proceedings  cannot  be  heard 
to  object  to  the  irregularity  of  the  same,  that  being  a  matter 
between  the  })arties  to  the  main  action.     Ihid. 

ATTORNEY: 

1.  An  attorney  to  whom  a  note  is  sent  for  collection  has,  prima  facie, 

no  authority  to  indorse  the  same  in  th^  name  of  his  client,  and 
the  purchaser  should  inquire  as  to  the  extent  of  the  attorney's 
authority.     Shrrrill  \.  Clothing  Co.,  4Si). 

2.  In  such  case  the  acquiescence  by  the  client  in  such  indorsement, 

supposing  it  to  have  been  a  mere  i^ale  of  the  note,  does  not  con- 
stitute a  ratification  of  the  unauthorized  indorsement.     Ihid. 

BANK,  INSOLVENT,  343. 
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BANKS  AND  BANKING: 

1.  Plaintiff  bank  rediscounted  for  N.  Bank,  along  with  other  not4^9, 

a  note  of  the  defendants  (against  which  the  latter  claimed  an 
equity)  and  placed  the  proceeds  to  the  credit  of  N.  Bank,  and 
before  receiving  notice  of  the  equity  paid  checks  of  N.  Bank  to 
the  extent  of  half  of  the  proceeds  of  such  rediscount:  HtM, 
that  plaintiff  was  a  purchaser  of  such  note  for  value,  although 
between  the  date  of  such  rediscount  and  notice  of  the  equity 
plaintiff  had  credited  other  items  to  N.  Bank  and  at  time  of 
such  notice  owed  the  latter  more  than  the  proceeds  of  the  redis- 
count.    BuYil'  V.  McSair,  335.  • 

2.  Where,  under  an  agreement  between  plaintiff  bank  and  its  corre- 

spondent N.  H.  Bank  it  was  agreed  that  the  latter  should  collect 
commercial  i)aper  and  checks  forwarded  it  by  the  plaintiff  for  a 
commission  and  remit  daily  for  the  proceeds,  the  relation  of 
principal  and  agent  as  to  any  paper  ceased  on  its  collection  and 
the  relation  of  creditor  and  debtor  arose  immediatelv  as  to  the 
cash  (or  its  equivalent).     Bank  v.  Duvia,  343. 

3.  Where,  under  such  agreement,  the  proceeds  of  such  collections 

were  mingled  with  tlie  proceeds  of  the  N.  H.  Bank,  the  cashier 
of  which  had  no  knowledge  of  its  insolvency  until  its  failure, 
the  N.  H.  Bank  cannot,  upon  its  failure,  be  chargeable  with  a 
conversion  of  plaintiff  bank's  funds,  since,  in  the  absence  of 
such  knowledge  on  the  part  of  the  cashier,  the  expressed  con- 
tract l)etween  the  partie?*,  with  its  necessary  implication  as  to 
the  disposition  to  be  made  of  the  plaintiff's  money  as  soon  as 
any  of  it  was  collected,  remained  in  full  force  until  the  failure. 
Ihkl. 

BAR-ROOM: 

The  Legislature  may  declare  it  unlawful  for  any  minor  to  enter  a 
bar-room,     SUiU'  v.  Austin y  8.55. 

BASTARDY  PR()CEEDIN(tS: 

1.  The  bejretting  of  a  bastard  child,  which  formerly  rendered  the 

defendant  amenable  only  in  the  civil  proceeding,  has,  by  the 
Act  of  1870  (section  35  of  The  (h(h),  become  a  petty  misde- 
meanor, and  the  defendant  may,  under  the  authority  of  section 
3448  of  The  (hdc,  be  put  to  work  on  the  public  roads  until  the 
fine  and  costs  are  paid.     }fyerf  v.  ^Stafford,  234. 

2.  In  the  trial  of  a  defendant  charged  with  bastardy  an  instruction 

by  the  Court  that  the  atfidavit  of  the  woman  that  the  defendant 
was  the  father  of  the  child  was  presumptive  evidence  against 
the  defendant  was  proper  and  followed  the  statute,  swtion  32  of 
The  ('n(h\     State  v.  Cagli',  835. 
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3.  In  the  trial  of  bastardy  proceedings  a  witness  for  the  State,  in 

reply  to  a  question  on  cross-examination,  said,  "  I  do  not  keep 
a  bawdy-house  " :  //eW,  that  such  answer  was  conclusive,  and 
could  not  be  contradicted  by  hearsay  evidence  as  to  the  bad 
character  of  the  witness.     Jhul. 

4.  Bastardy  proceedings,  being  under  section  35  of  Thf  Code  (as  held 

in  State  v.  Burton,  113  N.  (\,  (Joo,  and  ^fyerH  v.  Stafford,  114  N.  ('., 
234)  a  criminal  action  in  respect  to  the  fine  directed  to  be  im- 
posed, properly  stand  for  trial  on  a  day  set  apart  for  the  trial  of 
criminal  actions  only.     Ihid. 

BOND: 

1.  A  bond  negotiable  in  form  and  indorsed  for  value  and  without 

notice  before  maturity  is  to  be  regarded,  so  far  as  its  negotiability 
is  concerned  and  its  liability  to  be  governed  by  the  commercial 
*  law  applicable  to  promissory  notes,  as  if  it  were  a  promissory 

note  not  under  seal.     Christian  v.  Parrott,  215. 

2.  The  obligor  in  such  a  bond  cannot  set  up  the  defence  that  prior 

to  its  transfer  the  payee  agreed  to  release  him  from  liability 
thereon.     Ihid. 

3.  The  lapse  of  three  years  protects  the  surety  on  a  sealed  instru- 

ment.    f*offet/  v.  Reinluirtf  509. 

4.  Although  a  bond  is  joint  and  sevenil  on  its  face  the  suretyship  of 

an  obligor  may  be  shown  by  parol,  but  to  obtain  protection  by 
the  lapse  of  three  years  the  surety  must  show  that  his  relation 
was  known  to  the  creditor.     Ibid. 

5.  If  the  suretyship  of  the  surety  is  known  to  the  original  payee 

and  the  note  be  assigned  after  maturity  the  surety  will  be  pro- 
tected by  the  lapse  of  three  years  after  maturity,  although  the 
assignee  takes  without  notice;  otherwise  if  the  note  be  assigned 
before  maturity  to  one  without  notice.     Ihid. 

6.  If  the  purchaser  of  a  note  before  maturity,  for  value  and  without 

notice,  subsequently  receives  notice  that  a  party  thereto  is  a 
surety  and  delays  action  for  three  years  after  maturity  the  surety 
will  1^  protected  by  the  three  years'  statute  of  limitations. 
Ihid. 

BOND  TO  COVER  DAMAGES,  AVhen  allowed  pending  application  for 
injunction,  505. 

BONDS,  MUNICIPAL:  See  "  Mi  kicipal  Bonds." 

BOUNDARIES:  See  ''Survey." 

BREACH  OF  CONTRACT: 

Where  a  contract  for  the  sale  of  personal  property  was  void  the  seller 
cannot,  bv  virtue  of  the  same  or  bv  reason  of  anv  mere  tech- 
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nical  acceptance  under  it. and  where  there  has  been  no  delivery 
to  and  conversion  bv  the  vendee,  recover  the  difference  between 
the  contract  price  and  the  amount  for  which  the  vendor,  after 
tender,  afterwards  sold  the  property.     Curtis  v.  Lumber  Co.,  530. 

BREACH  OF  TRUST : 

1 .  Where  a  firm  of  merchants  gave  to  manufacturere  of  fertilizers  their 

notes  for  a  consignment  of  goods,  agreeing  to  hold  such  goods, 
or  the  procaeds  of  the  sale  thereof,  or  the  notes  of  farmers  given 
therefor,  in  trust  for  the  mAnufacturers,  a  fiduciar\'  relation  way 
established  and  a  violation  of  the  contract  was  a  breach  of  trust 
for  which,  upon  proper  affidavits  and  the  required  undertaking, 
an  order  of  arrest  could  be  obtained.     Botfkhi  v.  Maddrey^  S!>. 

2.  The  intent  with  which  h  breach  of  trust  is  committed  is  immate- 

rtal;  and  hence,  where  in  the  trial  of  an  action  for  a  breach  of 
trust,  aided  by  the  ancillary  remedy  of  arrest  and  bail,  the  plain- 
tiffs, in  reply  to  the  testimony  of  defendant*  that  they  intended 
no  breach  of  trust,  were  permitted  to  introduce  evidence  of  other 
breaches  of  trust  by  the  defendants:  //t'W,  that  such  evidence 
was  harmless,  and  its  admission,  uj>on  the  question  of  intent 
only,  was  not  error.     Ibid. 

3.  Where  members  of  a  firm  assume  a  fiduciary  relation  as  to  prop- 

erty committed  to  them  and  a  misappropriation  is  made  by  one 
partner  with  the  knowledge,  connivance  or  assent  of  the  other, 
the  intent  of  the  latter  to  commit  a  breach  of  trust  is  conclu- 
sively presumed,  for  all  the  purjx>ses  of  arrest  and  trial,  fn>m 
such  knowledge  and  act.     Ibid. 

BURDEN  OF  PROOF:  ♦ 

1 .  Where  one  party  to  a  contract  relies  upon  a  renunciation  of  it  by 

the  other  the  burden  is  upon  him  to  show  by  jKJsitive  and 
unequivocal  proof,  not  only  that  the  other  party  abandoned  the 
contract  but  that  he,  himself,  accepted  the  renunciation.  Sitttr- 
ding  v.  Grizzard,  lOS. 

2.  Negligence  being  a  failure  of  duty,  proof  that  a  "live  wire"  car- 

rying a  deadly  current  of  electricity  was  hanging  over  and  lying 
upon  a  sidewalk,  and  that  it  had  been  placed  above  the  street 
by  and  was  the  property  of  the  defendant  corporation  and  was 
under  the  control  of  the  servants  of  the  latter,  and  that  by  con- 
tact with  such  wire  a  person,  having  a  right  to  be  on  the  street, 
was  killed,  constituted  a  complete  ;>n»ia /ar<V  case  of  negligence, 
and  the  burden  was  put  upon  the  defendant  to  show  that  the 
wire  was  not  down  through  any  negligence  of  itself  or  its  ser- 
vants or  agents.     Ifatpni*  v.  Oas  (hmpamjy  20I». 
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3.  The  existence  of  near  relationship  l)etween  parties  to  a  suspicious 

transaction  often  constitutes  additional  evidence  of  fraud  for  the 
jury,  but,  in  the  trial  of  an  action  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  it  was  error  to  instruct  the  jury  that  proof 
of  the  existence  of  near  relationship  between  a  grantor  and 
grantee  named  in  a  deed  amounts  to  a  prima  farie  showing  of 
fraud  so  as  to  make  it  incumbent  on  the  parties  upholding  the 
deed  to  offer  affirmative  testimony  to  show  good  faith  or  submit 
to  a  verdict  on  an  issue  of  fraud.     Bank  v.  Hrldijen^,  383. 

4.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement 

by  which  his  liability  was  restricted.     Damdmn  v.  Powell,  575. 

5.  AVliere,  on  trial  for  an  affray,  the  defendant  admitted  that  he  used 

a  deadly  weapon,  the  question  of  reasonable  doubt  as  to  his  guilt 
was  eliminated  and  the  burden  of  showing  matter  of  niitigation, 
excuse  or  justification  to  the  satisfaction  of  the  jury  was  thrown 
upon  the  prisoner.     State  v.  Barrhajer,  840. 

CASE  ON  APPEAL: 

1 .  A  certiorari  will  be  denied  where  it  does  not  ap^jear  that  the  matters 

omitted  from  the  case  settled  are  relevant  to  the  exceptions  pre- 
sented on  appeal  or  were  omitted  by  mistake  or  inadvertence  of 
the  Judge  below,  although  the  latter  is  willing  to  supply  the 
omission.     Batik  v.  Bridgcn*,  107. 

2.  Service  of  a  case  on  appeal  by  a  town  constable  is  a  nullity.    Forte 

V.  Boone,  17H. 

3.  Failure  to  serve  a  case  on  api)eal  on  the  api)ellee  legally  and  in 

due  time  cannot  be  cured  by  the  action  of  the  Judge  Vxjlow  in 
thereafter  settling  the  case.     Ihid. 

4.  In  the  absence  of  a  valid  case  on  appeal  the  judgment  below  will 

be  affirmed  unless  error  appear  on  the  face  of  the  record.    Ihid. 

5.  Where  no  case  on  appeal  accompanies  the  record  and  no  error  is 

apparent  on  the  face  of  the  latter,  the  judgment  below  will  be 
affirmed.     Maggett  v.  Roberts,  227. 

(i.  The  mere  fact  that  a  Judge  who  tried  a  cause  has  gone  out  of  office 
will  not  prevent  his  settling  the  case  on  appeal.  Hitter  v.  Grimm, 
373. 

7.  Where  the  trial  Judge  is  unable  to  settle  the  case  on  ap])eal  because 
of  fhe  loss  of  his  notes  of  the  trial  and  of  the  papers,  and  the 
parties  cannot  agree  on  a  case,  and  the  appellant  has  been  dili- 
gent in  endeavoring  to  have  the  case  on  appeal  settled  by  the 
Judge,  a  new  trial  will  be  granted.     Ibid. 

8.'  Where  there  is  no  case  on  appeal  the  judgment  will  be  affirmed 
unless  error  appear  on  the  face  of  the  record.  Fertilizer  (h.  v. 
Black,  591. 
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CERTIFICATE  OF  PROBATE  (see,  also,  *' Probate"  and   "Notary 
Public"): 

The  certificate  of  a  Notary  Public  concerninj?  the  probate  or  acknowl- 
edgment of  deeds  is  prima  facif  evidence  of  the  truth  of  its  per- 
tinent recitals.     Pipe  and  Foundry  Co.  v.   Woltniau,  US. 

(CERTIFICATE  OF  MARRIAGE  IN  FOREIGN  COUNTRY: 

Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery,  the 
material  issue  was  whether  the  prosecuting  witness  and  defend- 
ant were  married  in  a  foreign  country,  a  certificate  by  the  otfi- 
ciating  rabbi,  attesting  the  marriage  and  certified  by  the  signa- 
ture and  seal  of  the  official  minister  of  such  foreign  country, 
although  inadmissible  as  a  record  or  an  independent  declaration 
of  the  rabbi,  w^as  competent  as  a  part  of  the  rfM  (/eM:r  to  sup- 
jx)rt  the  testimony  of  the  prosecuting  witness  as  to  the  fact  of 
the  marriage.     State  v.  Bthrman,  797. 

CERTIORARI : 

1.  A  certiorari  will  be  denied  where  it  does  not  appear  that  the  mat- 

ters omitted  in  the  case  settled  are  relevant  to  the  exceptions 
presented  on  appeal  or  were  omitted  by  mistake  or  inadvertence 
of  the  Judge  below,  although  the  latter  is  willing  to  supply  the 
omission.     Bank  v.  BridgrrSj  107. 

2.  Where  the  Clerk  of  the  Court  below  delays  to  send  transcript  of 

record  in  time  to  docket  the  appeal  a  certiorari  should  l>e  applied 
for  by  the  appellant  at  the  Term  next  succeeding  the  trial  below, 
but  after  the  expiration  of  such  Term  a  certiorari  will  not  issue. 
(iraham  v.  Ijlnardu,  228. 

3.  An  appellant,  instead  of  docketing  the  appeal  during  the  Septem- 

ber Term  of  this  Court  (as  might  have  been  done,  the  apjjellee 
not  having  moved  to  docket  and  dismiss),  toward  the  latter  part 
of  the  Term  (December  16,  1893)  applied  for  a  certiorari  to  be 
heard  on  December  18th;  the  i-equired  time  of  notice  was  not 
shortened  by  the  Court  and  the  notice  itself  was  not  given  to 
the  officer  for  service  until  the  12th  January,  1894:  Held,  that  on 
account  of  the  laches  and  irregularity  of  petitioner  the  writ  will 
not  be  issued.     Sanders  v.  Thompnon^  282. 

4.  The  Clerk  of  the  Court  below  is  entitled  to  receive  his  fees  before 

being  i-equired  to  send  up  a  transcript  on  appeal,  an'd,  therefore, 
a  writ  of  certiorari  will  be  refused  where  it  appears  from  the 
affidavit  of  the  Clerk  that  the  transcript  was  not  sent  up  because 
the  appellant  failed,  after  repeated  demands,  to  pay  the  fee?, 
and  in  his  reply  to  the  answer  setting  forth  the  Clerk's  affidavit 
the  petitioner  did  not  tender  the  fees.     Ihid. 
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5.  Where  an  application  for  certiorari  states  that  the  papers  asked  to 

be  sent  up  were*  lost,  but  does  not  aver  that  steps  have  been 
taken  to  supply  them,  the  writ  will  not  issue.     Ibid. 

6.  Where  an  appellant  has  ground  for  a  certiorari  he  should  move  for 

it  before  the  case  is  reached  for  ai*gument.    Slate  v.  Harris^  S^M). 

7.  Where  an  appellant,  without  whose  default  the  case  on  appeal 

was  not  settled  by  the  Judge,  failed  to  docket  the  transcript  of 
the  record  at  the  next  succeeding  Term  of  this  Court,  but  applied 
at  such  Term  for  a  certiorari,  the  writ  will  not  be  allowed.  State 
V.  Pre f man,  872. 

CESTUI  QUE  TRUST,  590: 

Power  of,  to  dispose  of  his  estate  by  will.     Holt  v.  ILAt,  241. 

CHALLENGE:    See  "Juror." 

CHARACTER  WITNESS : 

A  witness  will  not  be  allowed  to  testify  as  to  character  until  he  slmll 
have  first  qualified  himself  by  stating  that  he  knows  the  general 
reputation  of  the  person  in  question.    State  v.  Coley,  879. 

CHARGE  UPON  LAND,  370. 

CHARGE  ON  SEPARATE  ESTATE  OF  MARRIED  WOMAN,  613. 

CHARTER : 

Of  City,  amendment  of,  678. 

Of  Street-railway: 

The  legislative  charter  of  a  street-railway  company  granting  to  it  cer- 
tain powers  and  privileges,  and  *'8uch  other  privileges  as  may 
be  granted  by  the  n^unicipal  authorities  of  a  town,"  gave  such 
authorities  no  power  to  grant  exclusive  privileges  to  the  railway 
company. 

{Qnirrcy  whether  the  Legislature  has  the  right  to  authorize  a  city  to 
grant  such  exclusive  privileges).     RaiUmif  v.  Railway,  725. 

CHILD : 

1.  An  infant  twenty-two  months  old  is  incapable  of  contributory 
,  negligence  so  as  to  relieve  a  railroad  from  liability  for  the  negli- 
gent acts  of  its  employees.     Bottomn  v.  RaRrftful,  699. 

2.  The  negligence  of  a  parent  or  guardian  in  allowing  a  child  of  ten- 

der years  to  stray  and  wander  on  a  railroad  track  cannot  be 
imputed  to  such  child  so  as  to  relieve  a  railroad  company  from 
responsibility  for  the  negligence  of  its  employees  in  an  action 
brought  by  or  on  behalf  of  the  child.     I  hid. 
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CHILDREN  UNBORN : 

lender  a  deed  to  a  woman  "and  her  children"  a  child  m  reutro^ 
mere  at  tlie  date  of  the  conveyance  will  take,  but  children  bora 
more  than  a  year  thereafter  will  not.     Heath  v.  Heath,  547. 

CITY,  POWER  OF  TO  GRANT  EXCLUSIVE  PRIVILEG|!>^: 

The  le^^ielative  charter  of  a  street-railway  company  jrrantinp  to  ii 
certain  powers  and  privileges,  and  "  such  other  privileges  a? 
may  be  granted  by  the  munici^ml  authorities  of  a  town,"  gave 
such  authorities  no  power  to  grant  exrlnsiiu'  privileges  to  the 
railway  company.  {Qnnre,  whether  the  Legislature  has  the 
right  to  authorize  a  city  to  grant  such  exclusive  privileges i. 
Hailicay  v.  Hailwai/^  725. 

CITY  TAXES,  Garnishment  for,  310. 

CLAIM  AND  DELIVERY: 

A  bill  of  sale  which  recited  that,  in  consideration  of  a  sum  "jdid 
by  \V.,  agent*'  for  plaintiff,  a  bargainor  sold  and  conveyed  a 
stock  of  goods,  vested  the  title  in  the  plaintiff  and  not  in  the 
agent,  and  the  former  may  maintain  an  action  of  claim  and 
delivery  for  the  goods.     MW^w  <h.  v.  McKinnon,  (ifW. 

CLERK  OF  SUPERIOR  (X)URT: 

The  Clerk  of  the  Court  below  is  entitled  to  receive  his  fees  before 
l)eing  required  to  send  up  a  transcript  on  appeal.  Sand*'n  v. 
Thompson^  282. 
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(COLLATERAL : 

Where,  in  order  to  induce  plaintiff  to  post{)one  the  sale  of  hie  land 
under  deed  of  tnist,  C.  promised  to  pay  $280  on  another  debt 
which  C.  owed  him  and  the  sale  was  stopped,  and  plaintiff  went 
with  C.  and  W.  to  a  bank  where  AV.  gave  the  banker  at  plain- 
tiff's request  a  certified  check  to  be  held  as  collateral  security 
for  the  $280:  HeM,  that  plaintiff  was  entitled  to  have  the  check 
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condemned  to  the  payment  of  the  $280,  and  that  W.  could  not 
demand  that  plaintiff  release  certain  lots  from  the  operation  of 
the  deed  of  trust  as  had  been  agreed  upon  between  C.  and  W. 
Penland  v.  CrapOy  608. 

COLLATERAL  ATTACK,  690: 

Where  the  jurisdiction  of  the  Court  is  voidable  by  matter  (/f;  h</r»  the 
record,  but  no  defect  of  authority  appears  upon  an  inspection  of 
the  record  of  an  indictment,  trial  and  conviction,  such  a  record 
cannot  be  collaterally  impeached  in  a  prosecution  for  perjury  for 
taking  a  false  oath  in  the  course  of  the  trial  by  showing  that  the 
jurisdiction  might  have  been  ousted  though  it  was  not  defeated. 
State  V.  Ridley,  827. 

COLOR  OF  TITLE : 

1.  Though  it  is  not  necessary  to  show  continuous  and  unceasing  pos- 

session of  land  for  the  statutory  period  of  twenty -one  years  in 
order  to  raise  a  presumption  of  a  grant  from  the  State,  but  only 
that  in  the  aggregate  the  actual  possession  has  extended  over 
such  period,  yet,  where  written  evidence  of  title  is  offered  as 
color  merely,  the  possession  must  be  manifested  by  unequivocal 
acts  of  ownership  such  as  would  have  subjected  the  occupant 
not  simply  to  an  action  of  trespass  (piivre  daiisuin  f regit y  but  to  a 
possessory  action  at  common  law.     Hamilton  v.  Icardy  532. 

2.  Though  one  has  color  of  title  to  land  he  acquires  title  by  adverse 

possession  to  none  by  planting  some  part  of  it  in  tobacco  every 
year  for  more  than  the  statutory  period,  no  part  being  planted 
for  more  than  two  years,  and  each  part  being  inclosed  only  for 
the  time  it  is  cultivated.     Ibid. 

3.  The  constructive  possession  of  one  claiming  under  color  of  title 

for  twenty-one  years — the  period  necessary  to  give  title  against 
the  State  (The  Codey  U39,  subd.  2)— is  not  interrupted  by  the 
mere  issuance  to  another  of  a  patent  including  part  of  the  land 
claimed  by*  him  where  his  actual  possession  is  within  the  lap- 
page.     Ibid. 

4.  Under  The  Codey  §141,  providing  that  no  action  shall  be  had 

against  one  who  has  been  in  possession  of  land,  under  color  of 
title,  for  seven  years,  by  one  having  right  or  title  thereto,  except 
during  the  seven  years  next  after  his  right  or  title  shall  have 
descended  or  accrued,  the  statute  begins  to  run  against  one  to 
whom  a  grant  of  the  land  has  been  made  only  from  the  time  of 
the  grant.     Ibid. 
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rX)MMISSK)NS  OF  TRU.STEE: 

A  tniatee  in  a  deed  of  trust,  with  power  of  eale,  is  entitled  to  hi^ 
(y>mtniiBfiionf>  after  defkult  and  advertisement  though  the  debt  be 
paid  Ijefore  the  sale,     ("nnnou  v.  MriVif^e,  bSO. 

CONCEALKI)  WEAPONS: 

The  offence  of  carrying  a  concealed  weapon  consists  in  the  guilty 
intent  to  carr}'  the  wea))on  concealed,  and  does  not  depend  upon 
the  intent  to  use  it;  therefore,  where,  in  the  trial  of  one  charged 
with  carrying  concealed  weapons,  he  testified  that  he  carried  it 
for  the  purpose  of  selling  it,  the  trial  Judge  properly  instructed 
the  jury,  in  effect,  that  there  was  no  evidence  to  go  to  the 
jury  to  rebut  the  presumption  of  guilt  which  the  statute  raised 
from  the  possession,  about  his  person  and  off  his  own  premieies, 
of  a  concealed  deadly  wea|X)n.     State  v.  Diron,  SoO. 

a)XI)lTIONAL  LIMITATION:    See  **  Devise." 

CONDUCTOIi  OF  TRAIN: 

A  conductor  in  charge  of  a  railroad  company^s  train  is,  as  to  those 
subject  to  his  orders  on  the  same  train,  a  vice-princiiwil  acting 
for  the  company.     Mason  v.  Railroadf  718. 

CONFIRMATION  OF  SALE: 

The  confirmation  of  a  sale  made  under  order  of  Court,  at  which  a 
trustee  became  the  real  purchaser,  the  CV>urt  not  having  knowl- 
edge of  tlie  fact  that  the  purchaser  was  a  trustee,  does  not  destroy 
the  trust  relation.     McEachern  v.  Stetrart,  370. 

(M>NFLICT  OF  STATE  AND  TOWN  LAWS: 

1.  Although  the  act  of  selling  liquor  without  license  in  violation  of 

revenue  laws  of  the  State  and  of  its  police  regulations,  and  also 
of  the  ordinance  of  a  city,  is  one  act,  the  offences  are  different, 
for  which  the  offender  must  answer  in  the  proper  jurisdictions: 
therefore  an  ordinance  of  a  city  imposing  a  fine  or  penalty  for 
selling  lirjuor  without  license  does  not  conflict  with  the  general 
laws  of  the  State  prohibiting  the  sale  of  liquor  without  license, 
and  is  therefore  valid.     Sfaie  v.  StfvenSf  873. 

2.  Such  ordinance  l)eing  valid,  and  the  violation  of  it  being  made 

by  statute  a  misdemeanor  of  which  a  mayor  has  jurisdiction,  a 
prosecution  under  it  does  not  conflict  with  any  criminal  action 
pending  or  that  may  be  instituted  against  the  defendant  on 
account  of  the  alleged  selling  as  an  act  in  violation  of  the  gen- 
eral State  law.     Ihid. 


*' CONNOR'S  ACT":    See  *' Rkgistration. 
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CONSENT  JUDGMENT: 

1.  An  order  or  judgment  made  by  consent  cannot  be  vacated  or 

modified,  even  at  the  term  at  which  it  is  entered,  without  the 
consent  or  acquiescence  of  all  parties  to  the  action,  unless  it 
appear  atiirmatively  that  its  rendition  was  i)r(K:ured  by  the 
mutual  mistake  of  all  the  parties  or  by  fraud.  Dearer  v.  Jonet^^ 
(349. 

2.  Where,  in  the  trial  of  an  action,  the  verdict  of  a  jury  was  set 

aside  by  consent,  it  was  error  to  re-instate  the  veixlict  despite 
the  objection  of  one  of  the  parties,  it  not  appearing  affirmatively 
that  the  first  order  was  procured  by  fraud,     llthl. 

CONSEQUENTIAL  DAMAGES: 

1.  Consequential  damages,  to  l:>e  recoverable  in  an  action  of  tort, 

must  be  the  proximate  consequence  of  the  act  complained  of; 
and  sucli  damage  must  be  capable  of  computation  with  reasona- 
ble certainty.      WaWr  v.  Telegraph  ('ompantfj  440. 

2.  Where  defendant  telegraph  company  failed  to  deliver  to  plaintiff 

a  message  sent  to  the  latter  by  the  Comptroller  of  the  Currency 
as  follows:  "  Would  you  accept  receivership  of  First  National 
Bank,  Wilmington?  Bond  $^5,000 ;  compensation  $200  per 
month,  subject  to  future  modification,''  and  the  pleadings  in  an 
action  for  damages  for  such  failure  to  deliver  raised  no  question 
as  to  exemplary  damages,  the  plaintiff  was  entitled  to  rei^ver 
only  nominal  damages,  inasmuch  as  if  the  message  had  been 
received  and  an  affirmative  reply  sent  there  would  have  been  no 
legal  obligation  upon  the  Government  or  its  appointing  power 
to  confer  the  office  upon  the  plaintiff.     Ibid. 

CONSTABLE,  TOWN: 

A  town  constable  has  no  authority,  under  section  3810,  as  construed 
with  section  644,  to  serve  any  papers  for  the  Superior  Court 
except  process;  an  appellant's  case  on  appeal  from  the  Superior 
Court  is  not  procet^s;  hence,  service  of  a  case  on  appeal  by  a 
town  constable  is  a  nullity.     Foiie  v.  Boone ^  170. 

CONSTITUTION: 

Article    4,  Section    8    _-- -.819 

4,  *♦        21 - 927 

4,  "        26  --     - - - -.-927 

4,  "        3;5 - - -- — -  928 

9,  "  2 -- --    320 

•*  9,  '*         10 317 

10,  '*  1    - 312 

10,  *'  2 --. 503 

10,  "  8 564 
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CONSTRTJCTIVE  NOTICE : 

1.  The  filing  of  a  deed  for  registration  is  in  itself  constructive  notice; 

and  hence, 

2.  The  failure  of  the  Register  of  Deeds  to  index  a  deed  which  has 

actually  been  registered  cannot  impair  its  efficacy.  Tkirig  v. 
Whitaker,  279. 

CONSTRUCTIVE  POSSESSION : 

1.  Where  the  boundaries  of  two  gmnts  or  deeds  lap  upon  each  other 

the  constructive  possession  of  his  entire  boundary  remains  in 
him  who  has  the  better  title,  even  without  any  actual  poseesBion 
whatsoever,  until  the  claimant  under  the  junior  grant  occupies 
the  lappage.     Boomer  v.  Gibhjs,  76. 

2.  Possession  of  part  of  the  lappage  by  the  one  having  the  inferior 

title  gives  constructive  possession  of  the  w^hole  lappage  so  long 
as  the  one  having  the  better  title  has  not  actual  possession  of  any 
part.     TJfid. 

CONTINGENT  REMAINDER : 

1.  Where  there  are  contingent  interests  to  be  affected  by  the  pro- 

ceeding for  the  sale  of  land  for  partition  it  will  be  decreed  if 
there  is  some  one  before  the  Court  to  represent  such  interest,  it 
l>eing  a  general  principle  that  every  one  has  a  right  to  enjoy  his 
own  in  severalty.     Overman  v.  Tate^  571. 

2.  The  interest  in  land  of  one  co-tenant  was  conveyed  to  T.  and  his 

heirs  in  trust  for  the  sole  and  separate  use  of  T.*s  wife  for  life 
*'and  at  her  death  to  such  child  or  children  and  the  representa- 
tives of  such  as  she  shall  have  living  by  the  said  T.,  and  their 
heirs  forever,"  and  in  default  of  such  child  or  representative  of 
such  living  at  the  death  of  the  wife,  then  to  T.  and  his  heirs;  T. 
died  leaving  him  surviving  his  wife  and  two  children  by  her,  as 
well  as  children  and  grandchildren  by  a  former  marriage:  //<*/</, 
in  a  suit  for  a  sale  for  ]  artition  to  which  all  of  the  persons  named, 
to;!ether  with  the  trustees,  are  parties  and  ask  for  the  sale,  the 
co-tenant  is  entitled  to  have  the  land  sold  for  partition.     I  hid. 

CONTRACT: 

Where  a  contract  of  lease  of  land  made  to  enable  the  lessee  to  erect 
a  buildino:  thereon  provided  that  the  lessee  and  his  assigns 
should  have  entire  control  of  such  building  and  that  the  lease 
should  continue  until  the  lessors  should  sell  the  lot,  the  latter  to 
give  the  lessee  and  his  assigns  thirty  days'  notice  after  the  sale 
to  i-emove  the  building,  etc.;  and  further,  that  the  lease  should 
**be  determined  only  on  the  sale  of  the  land  and  the  giving  of 
the  thirty  days*  notice,  as  hereinbefore  mentioned":  //<fW,  that 
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the  true  intent  and  effect  of  such  provisions  were  that  the  lease 
should  terminate  whenever  the  lessoi-s  should  dispose  of  all  their 
interest  in  the  land  so  leased,  and  that  the  lessees  should  have 
thirty  days'  notice  of  such  sale  to  enter  upon  the  lot  and  remove 
the  building.     Aydiett  v.  Pendleton,  1. 

2.  An  agreement  between  B.  and  S.  set  out  that  B.  had  employed  S. 

as  clerk  to  superintend  B/s  store  as  long  as  the  latter  chose  to 
employ  him,  iS.  to  have  half  the  net  profits,  and  further  declared 
that  S.  was  a  half  owner  of  all  the  goods,  moneys,  accounts,  not€s, 
etc.,  belonging  to  the  store:  Held,  that  such  agreement  consti- 
tuted a  partnership,  and  S.,  as  survi\ing  partner,  is  entitled  to  col- 
lect the  firm's  bank  balance.    Sawyer  v.  Bank,  13. 

3.  The  refusal  of  a  purchaser  of  land  to  pay  an  exorbitant  charge  for 

a  survey  of  land  that  was  to  be  mad^  at  the  joint  expense  of  the 
vendor  and  vendee  cannot  work  a  forfeiture  of  his  right  to  a 
conveyance  if  he  has  complied  with  the  terms  of  the  contract. 
Df/m  v.  Terrn,  27. 

4.  Where  A  contracted  to  convey  lands  to  B,  who  paid  the  purchase- 

money  therefor,  and  B  afterwards  brought  suit  to  have  the  writ- 
ten contract  refonned  so  as  to  include  more  land  which  he 
alleged  A  verbally  agreed  to  convey,  such  suit,  though  unsuc- 
cessful, was  not  a  repudiation  by  B  of  the  written  contract,  and 
cannot  have  the  eflfect  of  depriving  him  of  his  right  to  a  specific 
performance  of  the  same.     Ibid, 

5.  An  agreement  to  take  a  deed  without  warranty  is  not  a  waiver  of 

the  right  to  demand  a  clear  title.     Leach  v.  Johnson,  87. 

6.  S.  agreed  to  buy  and  pay  cash  for  certain  tracts  of  timber  land 

which  G.  might  thereafter  contract  for  to  the  extent  of  $4,000, 
G.  agreeing  to  take  the  same  at  an  advasce  of  fifteen  per  cent,  at 
the  expiration  of  one  year,  and  in  the  i^eanwhile  to  cut  and  sell 
the  timber:  Held,  that  the  contract  established  between  S.  and 
G.  the  relation  of  vendor  atid  vendee  and  was  not  an  option;  the 
obligation  being  mutual,  neither  could  escape  its  force  without 
the  consent  of  the  other.     Sitterding  v.  Grizzard,  108. 

7.  Where  one  party  to  a  contract  relies  upon  a  renunciation  of  it  by 

the  other  the  burden  is  upon  him  to  show  by  positive  and  une- 
quivocal proof  not  only  that  the  other  party  abandoned  the  con- 
tract, but  that  he,  himself,  accepted  the  renunciation.     Ibid. 

8.  In  order  to  constitute  a  contract  there  must  be  a  proposal  squarely 

assented  to:  an  acceptance  based  upon  terms  varying  from  those 
offered  is  a  rejection  of  the  offer,  and  unless  such  counter-pro- 
posal is  accepted  and  its  acceptance  communicated  to  the  pro- 
poser there  is  no  contract;  therefore, 
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9.  Where  a  corporation  wrote  to  H.  offering  to  buy  his  land  for  a  cer- 
tain amount  of  its  capital  stock,  and  he  replied  assenting  to  the 
offer  upon  condition  that  he  should  reserve  all  the  woo<l  and 
timber  on  the  land,  and  the  directors  on  the  same  day  voted  to 
accept  his  proposition  but  such  acceptance  was  not  communi- 
cated to  him,  and  about  nine  months  thereafter  H.  withdrew  his 
proposition,  and  there  was  no  evidence  that  the  stock  was  deliv- 
ered or  title  made  or  any  further  action  taken  by  either  party  in 
pursuance  of  such  corresjwndence:  Held^  that  there  was  notM>n- 
tract  by  which  H.  became  a  stockholder  of  the  corporation. 
(.'ozaH  v.  Herndon,  252. 

10.  Where  the  general  manager  of  an  industrial  company,  in  order 

to  induce  a  publishing  company  to  take  pay  for  an  advertisement 
in  the  paid-up  8to<.'k  of  the  former,  guaranteed  that  the  stock 
Mould  be  worth  par  **  within  a  year  from  date":  HM,  that  the 
period  covered  by  the  guaranty  was  a  year  from  the  date  of  the 
contract,  and  not  from  the  date  of  completion  of  the  advertise- 
ment and  issuance  of  the  stock.  Times  Co.  v.  Steel  and  Iron  <o.^ 
294 

11.  In  the  trial  of  an  action  for  a  breach  of  a  guaranty  that  a  certain 

stock  would  be  worth  par  within  a  year  from  date  of  the  con- 
tract, evidence  of  the  market  value  of  such  stock  after  the  lapse 
of  the  year  was  properly  excluded.     Ibid. 

12.  Section  (i8:^  of  The  ('ode  {novr  repealed),  requiring  contracts  by 

corporations  for  more  than  one  hundred  dollars  to  be  in  writing, 
applied  only  to  executory  and  not  to  executed  contracts.  Cfo*re 
V.  Pine  Product  Co.,  S04. 

13.  A  corporation  is  liable  on  a  contract  made  by  its  general  manager 

within  the  st*ope  of  its  business.     Ibid. 

14.  In  an  action  against  a  corporation  for  the  board  of  its  employees 

where  there  was  no  agi^eementas  to  the  price  or  as  to  the  length 
of  time  for  which  board  was  to  be  furnished,  and  extra  serx'ices 
were  rendered,  the  amount  of  compensation  was  properly  left- 
to  the  jury.     Ibid. 

15.  A  contract  for  delivery  of  goods  "about  November  1 "  is  complied 

with  by  delivery  on  Noveml>er  10th.     White  v.  McMiUan,  ^9. 

16.  A  contract  for  the  sale  and  deliver}'  of  an  article  provided  for 

payment  on  delivery  and  authorized  the  seller  to  draw  for  the 
amount;  the  article  was  shipped  "C.  ().  D."  and  the  purchaser 
in  a  letter  to  the  seller  made  no  objections  to  the  mode  of  deliv- 
ery, but  refuse<l  to  i"eceive  the  proi>erty  on  the  ground  that  he 
was  unable  to  pay  for  the  same,  as  "money  was  scarce"  and  it 
"cost  so  much";  the  article  i^jmained  in  the  express  office 
three  months  when  it  was  recalled  bv  the  seller:  Held,  in  an 
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action  on  the  contract  (1),  that  the  fact  that  the  article  was 
shipped  "C.  O.  D."  was,  under  the  circumstances,  immaterial; 
(2),  that  after  the  positive  refusal  of  the  defendant  to  receive 
and  pay  for  the  article  it  was  not  incumbent  on  plaintiffs  to 
longer  keep  it  at  the  place  of  delivery  agreed  upon.     Ibid. 

17.  Where  a  contract  for  the  sale  of  personal  property  was  void  the 

seller  cannot,  by  virtue  of  the  same  or  by  reason  of  any  mere 
technical  acceptance  under  it  and  where  there  has  been  no  deliv- 
ery to  and  conversion  by  the  vendee,  recover  the  difference 
between  the  contract  price  and  the  amount  for  which  the  ven- 
dor, after  tender,  afterwards  sold  the  property.  CurlU  v.  Lum- 
her  Co.,  530. 

18.  Where  defendant  gave  to  plaintiff  and  his  wife  a  written  agree- 

ment to  pay  them  during  life,  as  rent  on  lands  conveyed  by  the 
will  of  the  husband,  "every  year  one-sixth  part  of  all  the  prod- 
uce raised  on  said  lands,  any  lands  conveyed  or  which  may  be 
conveyed  by  them,  the  rents  to  be  paid  of  such  lands,"  and 
plaintiffs  thereafter  conveyed  to  defendant  by  deed  the  land  the 
husband  had  set  apart  to  defendant  by  will,  and  in  the  deed 
acknowledged  the  receipt  of  the  purchase-price:  Held,  that,  no 
rights  of  third  persons  having  intervened,  plaintiffs  were  not 
estopped  to  enforce  the  contract  for  rents.   Long  v.  Freeman,  567. 

19.  Where  a  real  estate  agent  negotiated  a  sale  of  land  for  a  person 

who  agreed  with  him  in  writing  to  convey  it  to  the  purchaser 
who  was  to  pay  the  agent's  commissions  and  such  person  refused 
to  convey  it,  the  agent  may  recover  in  an  action  for  the  breach 
of  the  contract  by  showing  that  the  intending  purchaser  was 
able  and  willing  to  carry  out  the  trade.    Atkinson  v.  Pack,  597. 

20.  The  measure  of  damages  for  such  breach  of  contract  is  the  amount 

the  agent  would  have  received  as  commissions  from  the  pur- 
chaser if  the  bargain  had  t)een  complied  with  by  the  defendant. 
Ibid, 

21.  Where,  in  order  to  induce  plaintiff  to  postj)one  the  sale  of  his 

land  under  deed  of  trust,  C.  promised  to  pay  $2S0  on  another 
debt  which  C.  owed  him  and  the  sale  was  stopped,  and  plaintiff 
went  with  C.  and  W.  to  a  bank  where  W.  gave  the  banker  at 
plaintiff's  request  a  certified  check  to  be  held  as  collateral 
security  for  the  $280:  Held,  that  plaintiff  was  entitled  to  have 
the  check  condemned  to  the  payment  of  the  $280,  and  that  W. 
could  not  demand  that  plaintiff  release  certain  lots  from  the 
operation  of  the  deed  of  trust  as  had  been  agreed  upon  between 
C.  and  W.     Peniand  v.  Cmpo,  (508. 

22.  A  note  signed  by  husband  and  wife  containing  a  clause,  "and  the 

said  husband  herebv  consents  that  the  above  note  shall  be  a 
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charge  on  the  separate  estate  of  his  said  wife  for  the  payment 
of  this  note,"  expressly  charges  the  separate  personal  estate  of 
the  wife.    Joiuh  v.  Craigmiles,  <>13. 

23.  In  the  case  of  an  express  charge  it  is  not  necessary  that  it  should 

appear  that  the  consideration  is  beneficial  to  the  wife  nor  that 
the  separate  estate  should  be  specifically  described.    I  hid. 

24.  To  make  a  contract  of  husband  and  wife  an  express  charge  upon 

her  separate  personal  estate  it  is  unnecessary  that  the  assent 
of  the  husband  shall  be  signified  by  a  separate  clause,  his  execu- 
tion of  the  paper  jointly  with  his  wife  being  a  sufficient  compli- 
ance with  the  law  in  this  respect.    Ibid. 

25.  It  is  necessary  in  an  action  to  enforce  an  executory  contract  of  a 

married  woman,  as  a  charge  upon  her  separate  estate,  that  the 
complaint  should  describe  the  property  to  be  charged.     I  hid. 

2().  In  an  action  to  have  the  contract  of  a  married  woman  declared  a 
charge  upon  her  separate  estate  equity  will,  in  proper  cases, 
lend  its  aid  by  tne  appointment  of  a  receiver  or  by  other  inter- 
locutory orders  necessary  to  protect  the  rights  of  the  creditors. 
Ihid. 

27.  Where  S.,  a  druggist,  in  selling  out  a  part  of  his  stock  to  plain- 

tiffs, agreed  not  to  engage  in  the  drug  business  in  a  certain  town 
either  directly  or  indirectly  and  afterward  sold  the  remainder  of 
his  stock  to  defendant  D.,  who  gave  a  mortgage  upon  the  stock 
to  secure  the  purchase  price,  and  conducted  a  dnig  business  in 
the  town:  Ileldf  in  an  action  to  enjoin  D.  from  conducting  such 
business,  that  he  is  not  an  agent  of  S.,  the  mortgagee,  in  the 
sense  of  conducting  a  business  forbidden  by  the  contract  between 
8.  and  plaintiffs,  and  cannot  be  enjoined  from  carrying  it  on. 
Reeves  v.  Sprague^  647. 

28.  A  bill  of  sale  which  recited  that,  in  consideration  of  a  sum  "paid 

by  W.,  agent"  for  plaintiff",  a  bargainor  sold  and  conveyed  a  stock 
of  goods,  vested  the  title  in  the  plaintifif  and  not  in  the  agent, 
and  the  former  may  maintain  an  action  of  claim  and  delivery 
for  the  goods.     Wwden  Co.  v.  i/cA'iwwow,  661. 

29.  Where  plaintiff"  consigned  to  defendants  a  stock  of  goods,  the 

latter  to  conduct  the  business  in  the  name  of  the  fonner  and  to 
account  to  plaintiff"  for  all  proceeds,  and  plaintiff"  brought  action 
of  claim  and  delivery:  Held,  that  the  denial,  in  defendant?" 
answer,  of  plaintiff''s  ownership  was  a  repudiation  of  the  con- 
tract and  rendered  it  unnecessary  for  plaintiff"  to  prove  a  demand 
for  an  accounting  and  a  refusal  before  bringing  action.     Ihid. 

30.  In  claim  and  delivery  by  the  owner  of  a  stock  of  goods  under  a 

contract  with  defendants  entitling  the  latter  to  retain  poaseseion 
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and  to  be  revested  with  the  title  whenever  the  net  profit*  paid 
to  the  owner  should  amount  to  $750,  the  defendants  are  entitled 
to  an  accounting  to  ascertain  the  amount  of  net  profits  paid  over 
80  that  the  owner  may  be  charged  with  the  same  in  adjusting 
the  rights  of  the  parties.  I  hid. 
31.  Where  an  administrator  sold  land,  taking  grantees'  notes  for  bal- 
ance of  purchase-money,  containing  a  stipulation  that  they  were 
not  payable  or  transferable  until  all  liens  and  liabilities  on  and 
against  the  lands  should  be  discharged,  and  such  notes  were 
secured  by  a  deed  of  trust  under  which  the  trustee  was  prepar- 
ing to  foreclose,  and  vendees  sought  an  injunction  upon  the 
ground  that  there  were  various  claimants  for  parts  of  the  land 
and  suits  pending  for  one-sixth  of  it,  to  which  the  administrator 
replied  that  those  matters  had  been  passed  upon  by  the  vendees' 
attorney  and  that  the  vendees  bought  with  full  knowledge  of  the 
pending  suits  and  conflicting  claims  and  that  the  stipulation  in 
the  notes  referred  only  to  judgments  against  decedent's  estate, 
which  had  since  been  paid,  and  to  the  balance  of  a  mortgage 
debt  due  by  decedent's  estate,  which  would  be  paid  out  of  the 
money  to  be  paid  by  plaintifis  (tlie  vendees):  Hdd,  that  it  was 
proper  to  continue  the  injunction  to  the  hearing.  Atkinson  v. 
Etrrett,  670. 

CONTRACT,  Damages  for  breach  of,  48;J. 

CONTRIBUTORY  NEGLIGENCE: 

1.  Where,  in  the  trial  of  an  action  for  an  injury  resulting  in  death 

and  caused  by  the  alleged  negligence  of  defendant,  it  appeared 
that  the  deceased,  an  intelligent  lx)y  ten  years  old,  while  walk- 
ing on  the  sidewalk  of  a  street,  grasped  a  "live"  guy  wire  hang- 
ing to  the  street  and  belonging  to  the  defendant,  and  was  killed 
by  the  contact,  and  there  was  no  visible  indication  that  the  wire 
was  charged  with  electricity:  Heldy  that  the  trial  Judge  should 
have  told  the  jury  that  there  was  no  evidence  of  contributory 
negligence  on  the  part  of  the  deceased.     Ifaynes  v.  Gan  To.,  203. 

2.  An  infant  twenty-two  months  old   is  incapable  of  contributory 

negligence  so  as  to  relieve  a  railroad  from  liability  for  the  negli- 
gent acts  of  its  employees.     Bnltoms  v.  Kaiiroady  ()99. 

3.  The  negligence  of  a  parent  or  guardian  in  allowing  a  child  of  ten- 

der vears  to  strav  and  wander  on  a  mil  road  track  cannot  be 
imputed  to  such  child  so  as  to  relieve  a  railroad  company  from 
responsibility  for  the  negligence  of  its  employees  in  an  action 
brought  by  or  on  behalf  of  the  child.     J  hid. 

4.  While  an  engineer  of  a  moving  train  has  the  right  to  suppose  that 

an  adult  on  the  track  will  leave  it  and  is  not  required  to  slacken 
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8j)eed,  yet  when  a  child  without  discretion  or  intelli>rence  \n  seen 
or  can  l)e  seen  its  presence  nuipt  l>e  regarded;  and  if  the  engineer, 
by  the  exercise  of  reasonable  care  and  prudence,  can  diw^over  a 
child  on  the  track  in  time  to  stop  the  train,  or  can,  with  the 
exercise  of  reasonable  or  ordinary  care  and  prudence,  discover 
that  a  Hinall  child  is  jroinp:  towards?  the  track  or  running  near  so 
an  to  make  it  probable  that  it  will  go  on  the  track,  and  such  dis- 
covery can  be  made  in  time  to  stop  the  train,  it  is  the  duty  of 
the  engineer  to  gtop  and  negligence  m  the  company  if  he  does 
not  StOJK      Ihi(f. 

\  Where  a  plaintift*  brakeman  disregarded  the  rules  of  a  railroad 
company  forbidding  brakemen  to  go  between  the  cars  in  couj)- 
ling  them,  which  he  had  agreed  to  observe,  and  was  injure<i,  the 
fact  that  the  con«luctor  of  the  train,  who  had  previously  seen 
him  go  between  cars  in  coupling  them,  told  him  to  "hurry  up 
and  couple  the  cars"  did  not  amount  to  an  order  to  go  between 
the  cars  so  as  to  relieve  the  ])laintitf  from  the  imputation  of  con- 
tributory negligence  in  so  doing.     Mn.^im  v.  UnihuKuI,  71S. 

().  While  a  brakeman  in  not  culpable  for  exposing  himsi'lf  to  danger 
in  disregard  of  the  rules  of  the  company  but  in  obedience  to  the 
orders  of  the  conductor  incharge  of  the  train,  yet  the  fact  that 
a  conductor  under  whom  a  brakemnn  formerly  served  told  him 
to  go  between  the  cars  when  they  could  not  otherwise  be  coupled 
did  not  justify  him  in  doing  so  several  months  later  when  under 
the  control  of  another  conductor  who  gave  no  such  order,     fhitl. 

7.  Where  plaintift'  and  defendant  wei-e  both  concurrently  negligent 

and  the  negligence  of  the  former  was  the  proximate  cause  of 
injury  to  the  plaintift  the  latter  cannot  recover  damages  for  the 
same.     Ihiii. 

8.  In  the  absence  of  imminent  danger  the  mere  going  upon  the  track 

is  not' contributory  negligi^nce,  but  it  is  the  duty  of  a  person  to 
look  and  listen  for  the  approach  of  the  train,  and  if,  by  his 
failure  to  exercise  such  care,  a  collision  occurs  he  will  lye  deemed 
guilty  of  such  contributory  negligence  as  would  bar  an  action 
for  the  injury.     Smith  v.  Hnilnmfl,  728. 

9.  It  is  an  elementary  princijile  that  intoxication  will  never  excuse* 

one  for  a  failure  to  exercise  the  measure  of  ordinarv  care  and 
l>rudence  which  is  due  from  a  solK»r  man  under  the  same  circum- 
stances; a  person  cannot  thus  voluntarily  incapacitate  himself 
from  ability  to  exercise  ordinary  care  and  then  set  up  such  ini-a- 
pacity  as  an  excuse  for  his  negligence;  therefore,  where  the  breach 
of  duty  on  the  part  of  the  defendant  consisted  simply  in  a  faihire 
to  discover  an  intoxicated  person  lying  on  its  track  in  time  to 
avert  injury,  the  negligence  of  such   person  continues,   as  in 
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the  case  of  a  sober  nian^  up  to  the  moment  of  the  collision,  is 
concurrent  with,  if  not  indeed  subsequent  to,  that  of  the  defend- 
ant, and  thus,  being  a  proximate  cause  of  the  accident,  consti- 
tutes contributory  negligence  which  bars  a  recovery.  It  would 
be  otherwise  if  the  engineer,  knowing  or  having  reason  to 
believe  that  such  person  was  lying  helpless  on  the  track,  failed 
to  use  all  the  means  in  his  power  to  avoid  the  injury.     lind. 

CORPORATION: 

1.  Where  a  corporation  wrote  to  H.  offering  to  buy  his  land  for  a 

certain  amount  of  its  capital  stock,  and  he  replied  assenting  to 
the  offer  upon  the  condition  that  he  should  reserve  all  the  wood 
and  timber  on  the  land,  and  the  directors  on  the  same  day  voted 
to  accept  his  j)roposition  but  such  acceptance  was  not  communi- 
cated to  him,  and  alK)ut  nine  months  thereafter  H.  withdrew 
his  proposition,  and  there  was  no  evidence  that  the  stock  was 
delivered  or  title  made  or  anv  further  action  taken  bv  either 
{>arty  in  pursuance  of  such  correspondence:  IleUl^  that  there 
was  no  contract  by  which  H.  became  a  stockholder  of  the  cor- 
poration.    Cozart  \.  Henidori,  252. 

2.  Section  083  oT  The  Codt-  (now  repealed),  requiring  contracts  by 

corporations  for  more  than  one  hundred  dollars  to  be  in  writing, 
applied  only  to  executory  and  not  to  executed  contracts.  Cioirf 
v.  I^ne  Product  To.,  304. 

3.  A  corporation  is  liable  on  a  contract  made  by  its  general  manager 

within  the  scope  of  its  business.     Ibid. 

4.  Where  a  person  has  agreed  to  become  a  stockholder  in  a  corpora- 

tion and  has  enjoyed  the  benefits  and  privileges  of  membership 
he  cannot,  in  a  suit  by  the  corporation  t<»  recover  his  unpaid 
subscription,  set  up  as  a  defence  that  the  corporation  was  not 
legally  organized.     Cotton  ^f'dh  Co.  v.  BuniH,  353. 

5.  The  fact  that  a  corporation  avails  itself  of  only  one  of  several 

privileges  granted  by  its  charter — that  is,  manufacture  all  the 
products  it  is  permitted  to  manufacture— does  not  invalidate 
the  act  of  incorporation.     Ibid. 

6.  Where  articles  of  agrt^ement  signed  by  a  subscriber  to  the  stock 

of  a  corix)ration  provided  that  the  installments  falling  due  on 
the  subscription  should  l)ear  eight  per  cent,  interest,  such  rate 
continues  until  actual  payment.     Ibid. 

7.  The  existence  of  a  railroad  corporation   cannot  be  attacked  or 

questioned  in  an  action  brought  by  it  to  condemn  land  for  its 
purposes.     Rail  rood  Co.  v.  Lumber  (h.,  ODO. 
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COT'XSEL: 

1.  An  allepfod  verbal  agreement  between  counsel  that  an  appeal  not 

docketed  at  the  proper  time  should  go  over  to  the  next  Term 
will  not  be  considered  if  denied  by  the  appellee.  Grnham  v. 
Eifiranh,  228. 

2.  Notwithstanding  the  statute  (s-ec.  412  (4)  of  Thf  Cinle)  require?  a 

motion  to  set  aside  a  verdict  on  the  ground  of  excessive  damages 
assessed  therebv  to  be  heard  at  the  same  term  of  Court  at  which 
the  trial  is  had,  yet,  by  agreement  of  counsel,  a  niotion  made  at 
the  trial  term  mav  be  heard  and  determined  bv  the  same  Jndgi* 
at  a  suV^sequent  time.     Mtjn's  v.  Stajforft,  2;U. 

0.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  deed  of  trust 

from  one  brother  to  another  it  is  in  the  sound  discretion  of  the 
trial  Judge  to  permit  counsel  to  comment  on  the  failure  of  the 
defendant  to  introduce  as  witnesses  other  parties  to  the  tnirihac- 
tion.     B(wlc  V.  liridfjers,  l]Ki. 

4.  Where  the  Solicitor,  in  reply  to  a  remark  by  the  defendant's  coun- 
sel that  the  defendant  was  a  respectable  white  man,  said  to  the 
jury  that  he  himself  was  a  colored  man  and  that  if  the  defend- 
ant was  a  colored  man  tlie  jury  would  convict  him  in  five  min- 
utes on  the  evidence,  the  error  (if  any)  in  permitting  such 
remarks  to  the  jurv  was  cured  bv  a  caution  bv  the  Court,  in  its 
charge,  not  to  be  influenced  by  the  remark  complained  of.  State 
v.  imi,  7H0. 

COUNTER-CASK  ON  APPEAL:    vSee  "Appeal.'' 

COT^NTER-CLAIM: 

1.  Although  a  counter-claim  set  up  in  an  answer  and  admitted  therein 

to  l)e  the  subject  of  another  action  pending  between  the  jtfirlies 
will  be  abated  upon  the  objection  of  the  plaintiff  by  a  projier 
pleading,  yet  such  objection,  if  waived,  cannot  aflerward  avail 
the  plaintiff.     Dann  v.  Terry ^  27. 

2.  A  counter-claim  for  damages  for  the  malicious  prosecution  of  a 

prior  action  which  fails  to  allege  facts  showing  that  the  prosecu- 
tion of  such  prior  action  was  without  probable  cause,  is  bad. 

0.  Where  the  defendant,  in  an    action  to  recover  land,  sets  up  a 

counter-claim  for  sulistantive  relief  the  plaintiff  is  not  entitled 
to  take  a  nonsuit.      Wilkiax  v.  Snttft'iK,  5t"H). 

COUNTS  IN  INDKTxMENT: 

1.  W^here,  after  verdict  and  judgment,  the  Court  set  the  same  aside 

and  granted  a  new  trial,  it  was  allowable  to  put  the  defend- 
ants \\\)ou  trial  on  a  new  indictment  found  at  the  same  ternu 
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upon  tlie  same  testimony  of  the  same  witnesHea,  the  two  bills 
beinjj  treated  as  several  counts  in  the  same  indictment.  Stntf 
v.  Lee,  844. 

2.  Where,  upon  an  indictment  containing  two  eount«,  one  of  which 
is  j^ood,  there  is  a  general  verdict  of  guilty,  the  verdict  will  be 
presumed  to  be  on  the  valid  count  and  will  support  the  judg- 
ment,    fhitf. 

COrXTY  C(  )M  MISS  ION  KRS: 

County  Comniissioners  who  ordered  a  defendant  in  bastardy  pro- 
ceedings, who  had  been  committed  to  jail  in  default  of  payment 
of  the  allowance,  fine  and  costs,  to  be  put  at  work  on  the  public 
roads  of  the  count v  are  not  liable  therefor  in  an  action  for  dam- 
ages  by  such  defen<iant.     }fi/rri*  v.  Staffortfy  2'M. 

COT'PLINd  CARS: 

Where  a  plaintiff  brakeman  disregarded  the  rules  of  a  railroad  (!om- 
I)any  forbidding  brakemen  to  go  between  the  cars  in  coupling 
them,  which  he  had  agreed  to  observe,  and  was  injured,  the  fact 
that  the  conductor  of  the  train,  who  had  previously  seen  him 
go  between  cai-s  in  coupling  them,  told  him  to  "hurry  up  and 
couple  the  cars"  did  not  amount  to  an  order  to  go  between  the 
cars  so  as  to  relieve  the  plaintiff  from  the  imputation  of  con- 
tributory negligence  in  so  doing.     }fa8on  v.  liailrtKid^  718. 

(^ONVKRSIOX,  EQUITABLK:    See  "  E«iriTABLE  Coxvkrsion." 

CONVERSION  OF  FCNDS: 

1.  Where,  under  an  agreement  between  plaintiff  bank  and  its  corre- 

Hljondent  N.  H.  Hank  it  was  agreed  that  the  latter  should  collect 
conmiercial  paj>er  and  checks  forwarded  it  by  the  plaintiff  for  a 
commission  and  remit  daily  for  the  proceeds,  the  relation  of 
])rincipal  and  agent  as  to  any  paper  ceased  on  its  collection  and 
the  relation  of  creditor  and  debtor  arose  immediatelv  as  to  the 
cash  (or  its  e(iuivalent).     liauk  v.  Dann^  :\V,\. 

2.  Where,  under  such  agreement,  the  proceeds  of  such  collections 

were  mingle<l  with  the  proceeds  of  the  N.  II.  Bank,  the  Ciisliier 
of  which  ha<i  no  knowledge  of  iti?  insolvency  until  its  failure, 
the  N.  H.  Bank  cannot,  upon  its  failure,  be  chargeable  with  a 
conversion  of  plaintiff  bank's  funds,  since,  in  the  absence  of 
such  knowledge  on  the  part  of  the  cashier,  the  expressed  con- 
tract between  the  parties,  with  its  necessary  implication  as  to 
the  dis|K)sition  to  be  made  of  the  plaintiff's  money  as  soon  as 
any  of  it  was  collected,  remained  in  full  force  until  the  failure. 

CREDITOR  AND  DEBTOR,  :J4:{. 
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CREDITORS  AND  DEBTORS  OF  INSOLVENT  BANK: 

Tebtors  to  an  insolvent  bank  are  those  who,  at  the  appointment  of  a 
receiver,  are  liable  to  the  bank  for  the  payment  of  money, 
whether  as  principal  or  surety  or  whether  the  liability  l)e  matured 
or  not;  and  creditors  are  those  to  whom  the  bank  is  indebted  at 
the  date  of  the  appointment  of  the  receiver,  whether  the  debts 
are  due  or  not.     Daiis  v.  IndustnAxI  Manvfaefuring  Co.,  321. 

CREDITORS,  Time  of  proving  claims: 

Though  a  day  was  set  for  all  creditors  of  the  company  to  come  in  and 
exhibit  their  claims  the  Court  could,  in  its  discretion,  allow  fur- 
ther time,  or  permit  creditors  to  prove  their  claims  after  such 
time,  on  showing  reasons  for  failure  to  come  in  within  the  time 
fixed.     Hpe  ami  Foundry  (h.  v.   WolimaHy  178. 

CRIME  COMMITTED  IN   ANOTHER  STATE   (see,  also,  *'Jitrisdic- 

tion"): 

1.  One  State  or  sovereignty  cannot  enforce  the  penal  or  criminal  laws 

of  another  or  punish  crimes  or  offences  committed  in  and  against 
another  State  or  sovereignty.     Stale  v.  Hall^  1K)9. 

2.  Where  the  fatal  stroke  and  death  occur  in  the  same  State,  the 

offence  of  murder  at  common  law  is  there  complete,  and  the 
Courts  of  that  State  can  alone  try  the  offender  for  that  specific 
common  law  crime.     I  hi  1. 

CRIMINAL  PROSECUTION : 

1.  A  linding  by  the  trial  Judi^  that  a  prosecution  of  a  criminal  action 
*'  was  not  for  the  public  interest"  is  equivalent  to  a  finding  that 
it  **  was  not  required  by  the  public  interest."     State  v.  Baker^  812. 

±  In  such  case  the  person  marked  as  prosecutor  on  a  bill  before  it 
was  acted  on  by  the  grand  jury  was  proi)erly  adjudged  liable  for 
the  cost.     Ibid. 

CROPS,  Division  of: 

Where  a  landlord  and  his  tenant  through  a  common  agent  designated 
and  set  apart  the  share  of  the  crop  which  the  tenant  was  to  have 
whenever  tlie  advancements  were  paid  on  it,  and  the  tenant  was 
told  not  to  remove  such  share  until  the  lien  was  paid  off,  there 
was  no  such  division  as  to  divest  the  lien  of  the  landlord.  Jar- 
rellw  Daniel,  212. 

CROPS  ON  MORTGA(JEI)  LAND: 

W^here  a  mortgagor  was  allowed  to  remain  in  possession  and  during 
such  possession  executed  an  agricultural  lien  under  which  he 
obtained  advances  in  aid  of  the  cultivation  of  the  crop;  and  upon 
a  suit  for  foreclosure  the  lands  and  rents  were  put  into  the  hands 
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of  a  receiver:  Hebl,  that,  although  the  agricultural  lien  was 
improperly  registered,  it  was  good  as  between  the  lienee  and 
mortgagor,  and  that  equity  would  not  subject  the  rents  in  the 
hands  of  the  receiver  to  the  payment  of  the  mortgage  indebted- 
ness, except  in  subordination  to  the  claim  of  such  lienee,  to  be 
reimbursed  to  the  extent  of  the  advances  made  in  aid  of  culti- 
vation of  the  crops  up  to  the  time  of  the  setjuestration.  (\irr  v. 
Duil,  2S4. 

DAMAGlvS,  Action  for,  27,  70,  440,  482,  524,  o<)7,  mx 

DAMAGES: 

1.  Wliere  one  in  consequence  of  a  mistake  in  the  transmission  of  a 

telegraphic  message  was  induced  to  sell  proi)erty  at  a  less  price 
than  he  could  thereafter  have  sold  it  for,  but  did  receive  its  then 
market  value,  he  suffered  no  damage  for  which  he  can  recover 
more  than  the  cost  of  the  telegram.     Huylus  v.  Teliyraph  Co.,  70. 

2.  Consequential  damages,  to  Iw  recoverable  in  an  action  of  tort, 

must  Ik»  the  pix)ximate  c»>nsequence  of  the  act  complained  of; 
and  such  damage  must  be  capable  of  computation  with  reasona- 
ble certainty.      WttUrr  y.  Tt-ffyraph  T.i.,  440. 

:>.  Where  defendant  telegraph  company  failed  to  deliver  to  plaintiff 
a  message  sent  to  the  latter  by  the  Comptroller  of  the  Currency 
as  follows:  **  Would  you  accept  receivership  of  First  National 
Bank,  Wilmington?  Bond  ^:>o,0(K»;  compensation  $200  per 
month,  subject  to  future  modification,"  and  the  pleadings  in  an 
action  for  damages  for  such  failure  to  deliver  raised  no  question 
as  to  exemplary  damages,  the  plaintiff  was  entitled  to  recover 
only  nominal  damages,  inasmuch  as  if  the  message  had  been 
received  and  an  afiirmative  reply  sent  tliere  would  have  lx»en  no 
legal  obligation  uj)on  the  <T0vernment  or  its  appointing  power  to 
confer  the  office  ui)on  the  plaintiff.     Ihid. 

4.  The  owner  of  a  building  on  another's  land  cannot  recover,  as  dam- 

ages for  its  detention,  the  rental  value  thereof,  but  only  the 
actual  damages  sufiered  by  such  detention.  I'jtMm'in  v.  (hnwiiH- 
xiont'i's,  524. 

5.  Damages  for  a  violation  of  contract  are  recoverable  only  as  a  com- 

pensation for  loss  sustained  thereby;  if  no  loss  accrues,  or  if  by 
reasonable  diligence  the  injured  party  can  reduce  the  loss  to  a 
nominal  sum,  only  nominal  damages  will  be  allowed,  flamarfl- 
Short  V.  IlardiAOH,  4S2. 

<).  Where,  in  the  trial  of  an  action  for  damages  for  breach  of  con- 
tract whereby  rlefendants  had  agreed  to  deliver  to  plaintiff  logs 
of  a  specified  size  for  five  years,  it  appearetl  that  the  defendants, 
in  conseciuence  of  a  dispute,  ceased  to  deliver  for  one  day,  but 
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on  the  next  day  resumed  and  continued  the  delivery  until  plain- 
tiff refused  to  receive  the  Io^jf,  and  that  defendant**  were  willing 
and  able  to  carry  out  the  original  agreement,  and  plaintiff  had 
shown,  in  order  to  fix  the  amount  of  damage,  the  aggregate  esti- 
mated loss  from  defendants'  failure  to  furnish  logs  with  which 
to  operate  the  mill  for  a  given  period,  the  defendants  were 
entitled  to  have  the  Court  to  instruct  the  jury  to  consider  in 
diminution  any  profit  which  the  plaintiff  had  realized,  or  might 
by  reasonable  diligence  have  realized,  by  purchasing  logs  from 
others  or  by  entering  into  any  new  agreement  with  defendants 
and  continuing  to  saw  during  the  same  period.     Jhifl, 

7.  In  such  case,  whether  the  plaintiff  brought  his  action  after  the 
lapse  of  a  few  days  or  at  the  end  of  the  period  over  which  the 
contract  extended,  the  damage  was  the  difference,  if  any,  l>etween 
the  contract  price  and  the  price  at  which,  by  reasonable  dili- 
gence, logs  could  have  been  procured,  and  if  there  was  any 
interval,  after  the  breach,  during  which  the  logs  could  not  have 
been  bought  at  any  price,  then  for  such  period  the  damage  was 
the  net  profit  that  would  have  been  derived  from  sawing  and 
selling  the  number  of  logs  deliverable  by  the  defendants  under 
their  contract  during  the  entire  period.     Ihitf. 

S.  AVhere  a  real  estate  agent  negotiated  a  sale  of  land  for  a  ^^erson 
who  agreed  with  him,  in  writing,  to  convey  it  to  the  punrhaser, 
who  was  to  pay  the  agent's  commission,  and  such  person  refuse<i 
to  convey  it,  the  agent  nuiy  recover  in  an  action  for  the  breach 
of  the  contract  by  showing  that  the  intending  purchaser  was  able 
and  willing  to  carry  out  the  trade.     Atkinmn  v.  Park,  o97. 

9.  The  measure  of  damages  for  such  breach  of  contract  is  the  amount 
the  agent  would  have  received  as  commissions  from  the  purchaser 
if  the  bargain  had  been  complied  with  by  the  defendant.    Ihiii. 

DAMACiES,  Counterclaim  for: 

A  counter-claim  for  damages  for  the  malicious  prosecution  of  a  prior 
action  which  fails  to  allege  factw  showing  that  the  prosecution  of 
such  prior  action  was  without  probable  cause  is  bad.     fktns  v. 

Ternj^  27. 

DAMAGES,  Excessive: 

Notwithstanding  the  stiitute  a  motion  to  set  aside  a  verdict  on  the 
ground  of  the  excessive  award  of  damages,  if  made  at  the  trial 
term,  may  by  consent  be  heard  and  determined  at  a  subsequent 
term  by  the  same  Judge.     Myer>i  v.  Staff or*1,  2iVl. 

DAMAGES  FOR  IX.irRY  TO  LANDS: 

1.  Where  the  enjoyment  of  an  easement  by  a  railroad  in  the  lands 
of  a  land-owner  has  the  effect  of  injuring  adjoining  lands  of  the 
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owner  damages  are  recoverable  for  such  injury.  Lirermnn  v. 
Railrmd,  692. 

2.  In  condemnation  proceedinjrs  there  can  In*  no  recovery  of  damages 
incident  to  the  entry — Mich  as  for  destruction  of  crops  and  the 
like — nor  for  use  and  occupation  before  plaintiff*  acquired  title, 
for  these  are  pei*e<">nal  to  the  owner  and  do  not  pass  to  the  jjrantee. 
Ihid. 

DAMAGES,  Measure  of,  70,  482,  5«)7. 

DAMNT'M  ABSQUE  INJURIA,  392. 

DEADLY  WEAPON,  Use  of : 

1.  Where  on  trial  for  an  afi'ray  the  defendant  admitted  that  he  used 

a  deadly  \veaj)on,  the  ipiestion  of  reasonable  doubt  as  to  his  guilt 
was  eliminated  and  the  burden  of  showing  matter  of  mitigation, 
excuse  or  justification  to  the  satisfaction  of  the  jury  was  thrown 
upon  the  prisoner.     Slate  v.  Barringer^  840. 

2.  The  use  of  a  weapon  likely  to  produce  death  raises  a  presumption 

of  malice  only,  and  not  of  premeditation  and  delil^ration. 
(Clark,  J.,  dissenting).     State  v.  Fuller^  88.'). 

15.  Where  a  trijil  Judge,  in  defining  two  degrees  of  murder,  inadvert- 
ently instnicted  the  jury  that  the  fact  of  killing  with  a  deadly 
weapon,  when  admitted,  raised  the  j)resumption  or  justified 
the  inference  that  there  was  premeditation  instead  of  malice,  it 
was  an  erroneous  instruction  that  could  not  be  cured  bv  anv  sub- 
sequent  proposition  that  did  not  clearly  remove  from  the  minds 
of  the  jury  the  impression  created  by  such  instruction.  (Clark, 
J.,  dissenting).     Ihid. 

DEATH  KESULTINlx  FROM  WRONGFUL  ACT,  Action  for,  20:i 

DEBTORS  AND  CREDITORS  OF  INSOLVENT  BANK: 

Debtors  in  an  insolvent  bank  are  those  who,  at  the  appointment  of  a 
receiver,  are  liable  to  the  bank  for  the  payment  of  money, 
whether  as  principal  or  surety  or  whether  the  liability  be 
matured  or  not;  and  creditors  are  those  to  whom  the  bank  is 
indebted  at  the  date  of  the  appointment  of  the  receiver,  whether 
the  debts  are  due  or  not.     Darin  v.  Tnduntritd  MnmifartHrinrj  Co., 

DE(7.ARATI0N  OF  Rt>?ULT  OF  ELECTION: 

Where  an  act  of  the  Ix?gislature  (chapter  87,  Acts  of  1887)  authorizing 
towns  along  the  line  of  a  i)ropo8ed  railway  to  purchase  its  stock 
and  issue  bonds  in  payment  therefor  upon  a  vote  of  the  majority 
of  the  qualified  voters,  required  that  the  County  Commissioners 
should  ascertain  and  declare  the  result  of  such  election  and, 
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U|)on  an  affirmative  vote,  to  issue  the  bonds,  a  statement  by  the 
Commissioners  that  "after  due  canvass,  the  foregoing  returns 
of  election  are  correct  and  tlie  said  Board  hereby  approve  tht* 
said  returns"  is  not  a  declaration  that  a  majority  of  the  <iuali- 
fied  voters  favor  the  subscription.  Clm/hrook  v.  ('ommiA^donrrj', 
45:^. 

DKEI),  5(5(): 

1.  The  redelivery  of  an  unregistered  deed  it*  not  a  reconveyance  of 

the  land,  but  only  an  estoppel  on  the  grantee  against  settini;  up 
a  title  the  evidence  of  which  he  has  voluntarilv  destroved. 
Arrimjion  v.  Arrirtgton^  131. 

2.  A  widow  conveyed  the  portion  of  a  tract  of  land  allotted  to  her 

as  dower  by  a  deed  purporting  to  be  in  fee-simple;  the  guardian 
of  the  heir,  having  procured  an  order  of  Court  for  the  purj>ose. 
sold  and  executed  a  deed  to  the  purchaser  for  the  entire  tract, 
embracing  the  dower  portion,  but  with  a  reservation  as  follows* : 
"Reserving  the  right  of  dower  of  the  widow,  etc.,  which  has 
heretofore  been  sold  and  conveved*':  H^'M,  that  the  reservati<»u 
in  the  deed  by  the  guardian  of  the  dower  right  "  already  con- 
veyed "  was  a  reservation  only  of  what  interest  the  widow  had 
legally  conveyed  and  was  not  a  reservation  of  the  fee-simple  in 
the  dower  portion.     Binf  v.  Cruite,  4l\'\ 

3.  Under  "('onnor's  Act"   (ch.  147,  Acts  of  1SS5),  whirh  panide- 

that  no  conveyance  of  land  or  contract  to  convey  sliall  l>e  valid 
as  against  purchasers  for  value  but  from  the  registration  thereof, 
actual  notice  of  a  prior  unregistered  contract  to  convey  cannot, 
in  the  absence  of  fraud,  atfe<'t  the  rights  of  a  subseciuent  pur- 
chaser for  value  whose  deed  is  duly  registered.  Mo'hhtx  v.  -Ir/*, 
585. 

4.  A  deed  showing  nothing  on  its  face  which  either  absolutely  locates 

or  points  to  any  extrinsic  evidence  from  which  the  beginnimr  or 
any  one  of  five  succeeding  corners  can  be  ascertained  is  void  for 
insulHciency  of  description.     Deairr  v.  ./r>»^'.«,  (v49. 

DEED,  Construction  of: 

Cnder  a  <leed  to  a  woman  "and  her  children"  a  child  #«  rtafn  .*» 
merest  the  date  of  the  conveyance  will  take,  but  not  children 
born  more  than  a  vear  thereafter.     Hmth  v.  Ilfnth,  547. 

DEED,  Pmbateof: 

1.  Where  the  certificate  of  probate  of  a  mortgage  merely  recitetl  that 
the  mortgagt*e  had  "pi"ocurtMl  the  same  to  l)e  proved  by  thi^ 
Court,"  the  presumption  is  that  the  probate  wasproi>erly  taken. 
(^ttitnitrltf  v.  QninHerifjy  145. 
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2.  Where  an  acknowliMlgment  of  a  deed  was  made  before  an  officer 
authorized  to  take  it  and  was,  in  fact,  in  due  form,  the  adjudica- 
tion by  the  Clerk  of  the  Superior  Court  of  the  county  where  the 
land  lies  tliat  "the  fore^ing  instrument  has  been  duly  proved, 
as  appears  from  the  foregoing  seal  and  certificate,"  is  sufficient 
although  not  following  the  words  of  the  statute  {The  (h<ff,  ?124« 
[3])  that  it  is  in  *Mue  form."     Deann  v.  Pate,  U)4. 

.S.  The  statute  authorizing  a  notary  pu))lic  to  take  acknowledgment 
of  deeds  does  not  require  that  his  name  or  any  name  shall  be 
used  in  the  notarial  seal,  and  the  seal  appended  to  the  certificate 
is  presumably  his  in  the  absence  of  evidence  to  the  contrary; 
hence,  where  the  fact  of  the  execution  of  a  deed  by  a  notary 
public  is  adjudged  to  have  been  j)roved  by  such  seal  and  certifi- 
cate, it  is  not  rebutted  by  the  mere  fact  that  the  notary  signs  his 
name  "•  eo.  Theo.  Sommer"  and  the  seal  has  on  it  the  name  of 
"Theo.  Sommer."     Ihid. 

DEED  OF  TRCsf: 

1.  A  trust  deed  executed   by  one  member  of  the  firm  in  the  firm 

name,  with  seal  attached,  is  binding  on  the  firm  as  a  contract, 
though  not  as  a  deed.     J*ip('  ami  Faundnj  Co.  v.  WoUmaitj  178. 

2.  A  seal  is  not  necessary  to  the  due  execution  of  a  mortgage  of  per- 

sonal property,  and  hence  a  seal  affixed  to  the  firm  name  signed 
to  a  deed  of  trust  of  personal  proi)erty  does  not  invalidate  the 
conveyance.     IhUi. 

DELIX(iITENT  TAX-PAYER: 

1.  A  delinquent  tax-payer  is  not  dei»rived  by  garnishment  proceed- 

ings "of  due  process  of  law"  where  he  has  had  legal  notice  by 
listing  his  taxes  and  an  opportunity  to  have  the  amount,  if  erro- 
neous, or  the  valuation,  if  excessive,  reduced.  Wihnimjion  v. 
Sprani,  310. 

2.  An  objection,   if  it  were  tenable,  that  a  delinquent  tax-payer 

(whose  wages  in  the  hands  of  his  employer  had  been  attached 
in  garnishment  proceedings)  had  not  had  his  "day  in  court" 
could  only  he  raised  by  the  tax-payer  himself  and  not  by  the 
garnishee.     IhUL 

DPXIVERY  rXDER  CONTRACT,  What  is,  349. 

DEMAND,  When  necessarv: 

1.  Where  it  appeared  that  defendant's  intestate  received  money  from 
the  plainiifi'  agreeing  to  manage  and  lend  it  out  for  her  and 
return  it  to  her  with  six  percent,  interest,  and  keep  all  that  he  got 
over  six  per  cent,  for  his  trouble  as  her  agent,  it  was  proi)er  to 
charge  the  jury  that  if  they  found  that  the  money  was  so  received 
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by  di'fendant/s  intestate  the  agency  existed,  and  the  defendantV 
intestate  was  responsible  for  the  funds  and  that  the  statute  of 
linntations  would  not  run  until  after  demand.     Jjunh  v.   Wnnh 


2r>o. 


2.  Where,  in  an  action  by  a  principal  against  an  agtMit  for  money 
due  l)y  the  latter,  the  complaint  does  not  alleze  a  demand  and 
refusal,  a  demurrer  on  that  ground  will  not  lie  when  in  the 
answer,  which  contains  the  demurrer,  a  general  denial  of  indebt- 
edness is  made  and  the  statute  of  limitations  pleaded.     I  hid. 

DKMANI)  AND  RKFUSAL: 

The  owner  of  a  buildins^  on  another's  land  cannot  recover  dam- 
ages for  withholding  possession  without  lirst  making  a  demand 
and  being  refused  jwssession  to  enter  and  remove  it.  Kufim'iu 
V.  ('ommisAiojwrH^  .524 

DEPOSITS  IN  INSOLVENT  BANK,  322. 

DESCHIPTION  IN  DEED: 

1 .  A  deed  .showing  nothing  on  its  face  which  either  absolutely  locates* 

or  points  to  any  extrinsic  evidence  from  which  the  beginning  or 
any  one  of  five  succeeding  corners  can  be  ascertained  is  void  for 
insufficiency  of  description.     Dearer  v.  Jotienj  641). 

2.  Where,  in  a  description  in  a  deed,  the  point  of  beginning  and  the 

three  last  corners  were  monuments,  and,  in  running  in  regular 
order  by  courses  and  distances  the  several  lines  between  the 
lK)int  of  beginning  and  the  second  monument,  the  line  from  the 
corner  next  preceding  such  monument  to  such  monument  |>ai«e<i 
out*>ide  the  monument,  the  true  rule  was  to  run  such  line  to  the 
monument,  disregarding  course  and  distance,  and  not  to  survey 
the  lines  from  the  point  of  In'ginning  in  reverse  order.  Xurtnu^f 
v.  CrtfU'forff^  013. 

DEVISE: 

1.  A  testator  devised  a  life  estate  in  a  part  of  his  lands  to  his  wife, 
with  remainder  to  the  two  children  of  a  deceased  son,  provided 
that  if  said  children  should  die  "leaving  no  lawful  heir  (either 
or  both  of  them)  of  their  own  body"  the  remainder  should  go 
to  the  children  of  another  son  and  daughter  of  the  testator. 
The  children  of  the  second  son  and  daughter  were  provide<l  for 
in  another  part  of  the  will:  HeM,  that  the  testator  intended  the 
share  of  his  realty',  set  apart  to  the  two  children  of  the  first  son, 
as  a  provision,  primarily,  for  each  of  them  at  all  events  during 
their  lives,  and  in  case  both  should  leave  issue  them  surviving, 
then  to  vest  a  moietv  in  the  issue  of  each,  but  if  onlv  one  should 
die  leaving  a  child  or  children  such  surviving  issue  to  take  the 
whole.     I)>inuht(j  V.  Burden,  33. 


INDEX.  1)81 


2.  A  devise  of  real  and  personal  estate  to  J.  in  trust  for  E.  (a  mar- 
ried woman),  with  no  limitations  over  and  no  duties  to  be  |>er- 
fornied  by  the  trustee,  is  a  dry,  naked  or  passive  trust  and  vests 
the  legal  title  in  E.  under  the  statute  of  uses.  In  such  case  E. 
is  entitled  to  the  possession  of  the  personal  property.  McKenzif 
v.  Sumner  J  425. 

DISCHARGE  OF  DEBTOR  UNDER  ARREST  AND  BAIL: 

1.  A  defendant  held  to  arrest  and  bail  can  be  discharged  only  (1), 

before  trial,  by  giving  bond  or  making  deposit;  section  2^)8  of 
The  Code;  (2),  at  the  trial,  by  the  issue  of  fraud  or  allegations  of 
tort  being  found  in  his  favor;  section  316  of  The  Code;  (3),  after 
(or  before)  judgment  against  him,  by  payment  or  giving  notice 
and  surrendering  all  property  in  excess  of  fifty  dollars;  section 
2972  of  The  Code.     Fertilizer  Co.  v.  Gruhbs,  470. 

2.  A  debtor  held  to  arrest  and  bail  was  improperly  discharged  upon 

an  affidavit  that  he  had  made  an  assignment  of  all  his  property 
for  the  benefit  of  creditors  and  that  he  was,  at  the  date  of  the 
affidavit,  insolvent  and  not  worth  more  than  the  exemptions 
allowed  him  by  law  as  set  apart  to  him.     Ibid. 

DISOBEDIENCE  OF  RULES  BY  EMPLOYEE: 

While  a  brakeman  is  not  culpable  for  exposing  himself  to  danger  in 
disregard  of  the  rules  of  the  company  but  in  obedience  to  the 
orders  of  the  conductor  in  charge  of  the  train,  yet  the  fact  that 
a  conductor  under  whom  a  brakeman  formerly  served  totd 
him  to  go  between  the  cars  when  they  could  not  otherwise  be 
coupled  did  not  justify  him  in  doing  so  several  months  later 
when  under  the  control  of  another  conductor  who  gave  no  feuoh 
order.     Mason  v.  Railroad ^  71 S. 

DOCKETING  JUSTICE'S  JUI)(;MENT,  5oS. 

DOWER,  Contingent  right  of: 

1.  The  privy  examination  of  a  wife  of  a  grantor  of  land  is  not  nec- 

essary to  bar  the  contingent  right  of  dower  in  land  where  the 
marriage  took  place  in  18.57  and  the  land  was  acquired  in  1861. 
Dixon  V.  RohbinJi,  102. 

2.  Where  the  only  interest  that  a  feme  defendant  in  an  action  by  the 

grantee  of  her  husband  and  herself  to  recover  the  land  is  her 
contingent  right  of  dower,  her  failure  to  sign  the  deed  or  to  be 
privily  examined  will  not  aflTect  the  right  of  the  plaintiff"  to 
recover.     Deaiin  v.  Pate^  194. 

DRAINAGE  OF  LOWLANDS: 

1.  Chapter  253,  Actsof  1889,  concerning  blie  drainage  of  lowlands,  does 
not  expressly  rei)eal  section  1298  of  The  Code  providing  for  the 


982  INDEX. 


duty  of  cominisHioners,  but  leaves  in  operation  euch  of  the  pro- 
visions as  are  not  repugnant  to  siicli  Act  of  1SS9.  yVorthhuftttn 
V.  Coward,  289. 

2.  V\\o\\  the  hearing  of  the  reiM)rt  of  coniniiseioners  appointee!  to  lay 

off  a  ditch  for  draininjr  lowlands  it  was  error  in  the  iMerk  to 
refuse  to  hear  witnesses  offered  by  [wirties  excepting  to  the 
rejx)rt,  on  the  ground  that  he  could  not  legally  do  so.     Ih'uf. 

3.  (hi  appeal  from  the  judgment  of  the  Clerk  uix)n  the  rej)ort  of 

commissioners  api)ointed  to  lay  oft'  ditch  for  drainage  of  low- 
lands the  Judge  could  set  aside  the  report  either  for  cause  or  in 
his  discretion,  if,  in  his  opinion,  the  ends  of  justice  t*ould  Iw 
subserved  bv  that  course.     Ilnd. 

DUrXKEXXKSS:    See  *' Ixtoxication." 

EI)V(^\TI()XAL  FrXI),  WU. 

EJECTMENT:    See  ♦' Action  to  Kkoovek  Land." 

ELECTION,  To  ascertain  will  of  voters  for  issue  of  l)onds,  45,'{. 

ELECTRIC  WIRES  ON  STREET: 

It  is  the  duty  of  a  corporation  or  others  using  the  street*  of  a  city, 
by  permission  of  the  municipal  authorities,  for  purposes  of  pri- 
vate gain,  to  so  conduct  their  business  a.s  not  to  injure  persons 
passing  along  such  streets,  and  to  keep  the  highways  oc<nipie<I 
by  their  apparatus  in  substantially  the  same  condition  as  to  con- 
venience and  safety  as  they  were  in  before  such  occui>anoy. 
I  lay  ma  v.  (Ia»  Co.,  203. 

EMBEZZLEMENT: 

To  "embezzle"  means  not  only  to  "apj)ropriate  to  one's  own  use," 
but  also  to  ** misappropriate  fraudulently'';  therefore,  where  an 
indictment  charged  that  defendant  **did  convert  to  his  own  um' 
and  embezzle"  a  check,  an  instruction  that  defendant  was  guilty 
if  he  received  the  check  and  misappropriated  it  fraudulently, 
whether  for  his  own  l)enetit  or  not,  was  i>roj)er.  Stat*'  v,  Vnojtt, 
842. 

ENDORSEMENT: 

1.  Where  the  payc^e  (whether  original  or  by  a  previous  indorsement t 
of  a  note  assigns  or  transfers  it  by  indorsement  he  becomei^  sim- 
ply an  indorser  and,  by  section  50  of  The  CiHle,  liable  as  a  surety 
unless  by  the  terms  of  the  assignment  he  limits  his  liability;  if 
he  intends  to  transfer  the  title  onlv  he  should  use  the  word*' 
"without  n»course"  or  other  phrase  of  similar  im|)ort.  Ihiri^. 
-on  V.  Poirelly  o7o. 
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2.  An  iiulorsement,  **!  assign  over  the  within  note  to  P.,"  does  not 
limit  the  indorser's  liabilitv  as  such.     Ibid. 

:>.  While,  if  the  note  l)e  in  the  hands  of  the  original  payee,  an 
indorsement  may  he  shown  to  have  been  upon  certain  condi- 
tions, yet  a  hinm  fiiU'  holder  for  value,  l)efore  maturity  and  with- 
out notice,  is  not  aff'ected  by  any  equities  existing  between  the 
original  parties,  and  the  same  rule  applies  between  the  last  payee 
and  all  subsetjuent  indorsers.     Ibid. 

4.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement 
bv  which  his  liabilitv  was  restricted.     Ibid. 

KNlUNKEU  OF  TRAIN: 

It  is  the  duty  of  a  railroad  company  in  running  its  trains  to  keep  a 
lookout  on  its  track  in  order  to  discover  and  avoid  anv  obstruc- 
tions  that  mav  be  encountered  thereon,  and  if  bv  reasonable 
watchfulness  on  the  part  of  the  engineer  he  might  discover  a 
person  on  the  track  in  a  perilous  position  and  apparently  insensi- 
ble to  danger,  in  time  to  avoid  injury,  and  the  engineer  fails  to 
keep  such  lookout  and  by  reason  thereof  injury  results,  the  rail- 
road company  is  guilty  of  negligence  for  which  an  action  may  be 
maintained,  provided  that  the  person  injured  has  not  been  guilty 
of  contributory  negligence.     Smith  v.  Railroad^  728. 

?:XTHY  OF  LANDS  COVERED  BY  NAVIGABLE  WATER: 

Lands  covered  by  navigable  water  can  be  entered  only  by  the  owner 
of  the  land  abutting  thereon.     Zimmerman  v.  liobinmn,  3t). 

ENCrMBRANCRS: 

Where  one  contracts  for  the  purchase  of  land  without  any  agree- 
ment for  a  warranty  of  title  and,  thereafter  and  before  the  exe- 
cution of  a  deed  encumbrances  are  discovered,  he  cannot  be 
couij^elled  to  take  the  defective  title  or  to  pay  the  bonds  given 
for  the  price  of  the  land,  for  an  agreement  to  take  a  deed  with- 
out warranty  is  not  a  waiver  of  the  right  to  den)and  a  clear  title. 
Lmrh  V.  JohnHon,  87. 

EQl'ITY  IN  LAND  SUBJECT  TO  EXECUTION: 

One  who  has  purchased  lands  within  the  "(^herokee  I^nd"  bound- 
ary, and  has  paid  for  them  and  is  entitled  to  a  grant  on  pay- 
ment of  the  grant  fees,  has  a  vested  equitable  estate  therein 
which  is  subject  to  execution.      Wilson  v.  Deweene^  ()o3. 

EQUITY  OF  REI)F:MPTI0N: 

The  owner  of  the  equity  of  redemption  in  land  may  recover  as 
against  a  trespasser.     Arrimjton  v.  Arringtoiiy  110. 
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EQUITABLE  DEFENCES,  121. 

EtjriTABLE  CONVERSION: 

1.  Money  directed  by  a  will  or  other  instrument  to  l)e  employed  in 

the  purchase  of  land,  and  land  directed  to  be  sold  and  turned 
into  money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted,  and  the  subsequent 
devolution  and  disposition  thereof  will  be  governed  by  the  rules 
applicable  to  that  species  of  property.     Bcnbou'  v.  Moore,  2(53. 

2.  Where  a  testator  provided  in  his  will  for  the  sale  of  his  lands  to 

a  certain  person  at  a  price  to  be  ascertained  by  a  prescribed 
method  and  for  the  division  of  the  proceeds  amon^  his  nieces, 
there  was  an  equitable  conversion  of  the  land  at  the  testator's 
death,  in  1860,  and  the  share  of  a  niece  then  married  became  a 
chose  in  action  and  vested  in  the  husband  at  the  time,  yMrf 
marifly  although  tlie  proceeds  were  not  actually  received  by  him 
until  after  the  adoption  of  the  Constitution  of  1868.     Ibid. 

•  3.  Where,  in  such  case,  the  husband  invested  the  proceeds  of  the 
chose  in  action,  so  reduced  into  his  possession,  in  land  without 
any  special  agreement  to  invest  and  hold  for  the  benefit  of  the 
wife,  there  was  no  resulting  trust  in  her  favor.     IhUI. 

4.  The  legacy,  notwithstanding  an  advei^se  claim  was  unsucessfully 
made  by  another  to  the  land  so  ordered  to  be  sold,  was  the 
qualified  property  of  the  husband  and  upon  its  reduction  into 
possession  the  title  to  it  related  back  to  the  date  of  the  testator's 
death  and  not  to  the  time  of  ib?  actual  reduction.     I  hid. 

ESTOPPEL: 

1.  Only  positive  and  unequivocal  assent  of  the  wife  to  a  disposition 

by  her  husband  of  crops  raised  on  her  land,  and  not  mere 
silence,  will  estop  her  from  asserting  her  title  to  the  same. 
Branch  v.   Ward^  148. 

2.  In  an  action  to  recover  land  a  defendant  who  went  into  possession 

under  the  plaintiff's  grantor,  as  his  agent,  is  estopped  to  deny 
plaintiff's  title.     Cooper  v.  Axlct/^  ()43. 

8.  One  who  enters  into  a  tract  of  land  under  a  written  contract  of 
purchase  is  a  tenant  at  will  of  the  bargainor,  and  is  estopped 
from  denying  the  latter's  title  in  an  action  of  ejectment  against 
him  to  recover  i)OSses8ion.     WUhins*  v.  Siiftleify  ooO. 

4.  If,  after  an  estoppel  has  arisen,  the  existence  of  the  contrary  fiict 
is  averred  by  one  of  the  parties,  the  other  may  show  it  by 
pleading  it  if  it  be  not  already  apparent  on  the  record;  but  if, 
having  the  opportunity  to  do  so,  he  fail  to  plead  and  rely  upon  it, 
and  answer  to  the  fact  and  again  put  it  in  issue,  theestopjjel,  when 
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offered  in  evidence,  loses  its  conclusive  character  and  may  be 
repelled  by  opposite  proof.  Where,  however,  the  pleadings  are 
general,  as  in  actions  of  ejectment,  etc.,  the  party  having  no 
opportunity  to  plead  it,  the  estoppel  retains  its  exclusive  charac- 
ter, and  the  jury  must  find  according  to  it     Ihid. 

EST0PPP:L  by  deed,  567: 

1.  Since  a  feme  covert  may,  with  the  consent  of  her  husband,  convey 

her  land  **as  if  she  were  single,"  a  conveyance  by  her  estops 
her  from  afterward  acquiring  by  grant  from  the  State  riparian 
rights  incident  to  the  land  conveyed,  and  even  if  she  subsequently 
entered  under  another  title  lapping  upon  the  boundaries  of  her 
own  conveyance  it  was  necessary  in  order  to  efiect  a  disseizin 
that  she  should  occupy  the  interference  and  to  mature  title  that 
the  occupation  should  continue  seven  years.  Zhnmermcm  v. 
Robwson,  39. 

2.  Any  deed  made  to  her  subsequently  would  feed  the  estoppel,  and 

she  could  only  have  availed  herself  of  it  by  actual  occupation  of 
the  land  previously  conveyed.     Ibid. 

3.  The  redelivery  of  an  unregistered  deed  is  not  a  reconveyance  of 

the  land,  but  only  an  estoppel  on  the  grantee  against  setting  up 
a  title  the  evidence  of  which  he  has  voluntarily  destroyed. 
Arrlngton  v.  Arrington^  151. 

4.  The  fact  that  a  partition  of  lands  has  been  made  among  devisees 

does  not  estop  a  legatee  from  enforcing  his  claim  against  the 
land,  except  as  against  purchasers  in  good  faith  for  value  and 
without  notice.     Ibid. 

EVIDENCE: 

1.  The  intent  with  which  a  breach  of  trust  is  committed  is  imma- 

terial; and  hence,  where,  in  the  trial  of  an  action  for  a  breach  of 
trust,  aided  by  the  ancillary  remedy  of  arrest  and  bail,  the 
plaintiff's,  in  reply  to  the  testimony  of  defendants  that  they 
intended  no  breach  of  trust,  were  i^ermitted  to  introduce  evi- 
dence of  other  breaches  of  trust  by  the  defendants:  Held^  that 
such  evidence  was  harmless  and  its  admission,  upon  the  ques- 
tion of  intent  only,  was  not  error.     Boykin  v.  Maddrey^  89. 

2.  Where  one  party  to  a  contract  relies  upon  a  renunciation  of  it  by 

the  other  the  burden  is  upon  him  to  show  by  positive  and 
unequivocal  proof,  not  only  that  the  other  party  abandoned  the 
contract,  but  that  he  himself  accepted  the  renunciation.  Sitter- 
ding  V.  Grizznrdy  108. 

3.  Where,  in  the  trial  of  an  action  for  an  injury  resulting  in  death 

and  caused  by  the  alleged  negligence  of  defendant,  it  appeared 
that  the  deceased,  an  intelligent  bov  ten  years  old,  while  walk- 
64 
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ing  on  the  sidewalk  of  the  street,  grasped  a  "lire"  guy  wire 
hanging  to  the  street  and  belonging  to  the  defendant,  and  was 
killed  by  the  contact,  and  there  was  no  visible  indication  that 
the  wire  was  chai^d  with  electricity:  HeM,  that  the  trial 
Judge  should  have  told  the  jury  that  there  was  no  eviden  ce  of 
contributory  negligence  on  the  part  of  the  deceased-  Uayties  \\ 
(rii»  dompanif,  203. 

4.  Negligence  being  a  failure  of  duty,  proof  that  a  "live  wire"  car- 
rying a  deadly  current  of  electricity  was  hanging  over  and  lying 
upon  a  sidewalk,  and  that  it  had  been  placed  above  the  street 
by  and  was  the  property  of  the  defendant  corporation  and  was 
under  the  control  of  the  servants  of  the  latter,  and  that  bv  con- 
tact  with  such  wire  a  person,  having  a  right  to  l)e  on  the  street, 
was  killed,  constituted  a  complete  prima  facie  case  of  negligence, 
and  the  burden  was  put  upon  the  defendant  to  show  that  the 
wire  was  not  down  through  any  negligence  of  itself  or  its  ser- 
vants or  agents.     Ibid. 

o.  In  the  trial  of  an  action  for  a  breach  of  a  guaranty  that  a  certain 
stock  would  be  worth  par  within  a  year  from  date  of  the  con- 
tract, evidence  of  the  market  value  of  such  stock  after  the  lapse 
of  the  year  was  properly  excluded.  T^mes  Co.  v.  Steel  and  Iron 
Co.,  224. 

6.  Where  a  witness  for  plaintiff  stated  that  the  defendant's  intestate 

had  received  money  from  plaintiff  to  manage  for  her  it  was  not 
competent  to  ask  him,  on  cross-examination,  if  he  (the  witness) 
had  not  stated  to  others  that  the  money  had  been  repaid;  and, 
on  the  denial  bv  witness  of  such  statement,  to  prove  that  he  had 
made  it,  for,  the  evident  purpose  of  defendant  (upon  whom  the 
burden  of  proving  payment  rested)  being  to  prove  such  pay- 
ment by  the  witness,  the  defendant  made  the  latter,  in  some 
degree,  his  witness  and  was  bound  by  his  answer  to  the  ques- 
tion.    Lamb  V.  ]yard,  255. 

7.  Notes  of  defendant's  intestate  in  his  handwriting  and  payable  to 

plaintiff,  found  among  the  papers  of  the  former,  were  not  admis- 
sible to  show  payment  to  plaintiff,  there  l)eing  no  evidence  that 
they  were  ever  in  the  possession  of  the  latter.     Ibid. 

8.  Parol  evidence  is  admissible  in  the  trial  of  an  action  on  a  written 

contract  to  explain  the  meaning  of  abbreviations  of  words  and 
figures  contained  therein.      White  v.  McMillan^  349. 

9.  The  existence  of  near  relationship  Injtween  parties  to  a  suspicious 

transaction  often  constitutes  additional  evidence  of  fraud  for  the 
jury,  but,  in  the  trial  of  an  action  to  set  aside  a  conveyance  on 
the  ground  of  fraud,  it  was  error  to  instruct  the  jury  that  proof 
of  the  existence  of  near  relationship  between  a  grantor  and 
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grantee  named  in  a  deed  amounts  to  a  prima  facie  showing  of 
fraud  80  as  to  make  it  incumbent  on  the  parties  upholding  the 
deed  to  offer  affirmative  testimony  to  show  good  faitli  or  submit 
to  a  verdict  on  an  issue  of  fraud.     Bank  v.  Brulgera^  383. 

10.  The  matters  appearing  in  transcripts  of  any  paper  on  file  or  records 

of  any  public  office  of  the  State  or  United  States,  >)eing  relevant 
to  an  account  which  a  referee  was  directed  to  take^  are  admissi- 
ble in  evidence  before  him  by  virtue  of  the  provisions  of  chap- 
ter 501,  Acts  of  1801,  which  was  passed  pending  the  suit  in 
which  they  were  offered,  but  before  the  account  was  stated. 
Wallace  v.  Douglas^  450. 

11.  In  a  suit  by  the  holder  of  drafts  against  a  United  States  Marshal 

who  accepted  drafts  drawn  on  him  by  three  Deputy  Marshals 
payable  when  he,  the  Marshal,  should  receive  funds  to  the  use 
of  said  deputies,  transcripts  of  such  part  of  papers  on  file  and 
records  of  the  Treasury  Department  as  contained  the  accounts 
and  vouchere  of  the  Marshal  relating  to  such  deputies,  are 
admissible  in  evidence  to  show  how  much  was  allowed  to  the 
defendant  for  the  Deputy  Marshals  and  are  not  objectionable  as 
Ijeing  fragmentary.     I  hid. 

12.  Though  plaintiff  in  an  action  for  land  fails  to  show  a  grant  from 

the  State,  or  adverse  possession  for  sufficient  time  to  bar  the 
State,  he  may  avail  himself  of  the  8ul>sequent  introduction  by 
defendant  of  a  patent  to  prove  adverse  possession  for  such  period 
as  will  bar  defendant.     Hamilton  v.  Icard,  532. 

13.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement 

by  which  his  liability  is  restricted.     Daridnon  v.  Powell,  575. 

14.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 

tenses it  is  com|)etent,  in  order  to  show  the  scienter  and  intent, 
to  prove  other  similar  transactions  by  the  defendant.  State  v. 
Walton,  783. 

15.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 

tenses by  inducing  the  County  Treasurer  to  cash  an  order  repre- 
sented by  the  defendant  as  being  genuine,  evidence  offered  by 
defendant  as  to  the  stub-book  kept  by  him  in  the  Register  of 
Deeds'  office,  which  he  claimed  would  show  that  the  order  was 
issued  for  a  bill  of  stationery,  was  inadmissible  because  irrele- 
vant and  not  corrobomtive  of  the  evidence  as  to  defendant's 
intent  or  tending  to  show  that  his  representation  as  to  the  genu- 
ineness of  the  order  was  true.     Ibid. 

16.  Any  person  who  claims  to  know  the  provisions  of  the  common 

or  unwritten  laws  of  a  foreign  country  may,  under  section  13iW 
of  The  (ode,  testify  to  and  explain  them  before  Courts  and 
juries  (Shepherd,  C.  J.,  dissenting).     State  v.  Behrman,  797. 
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17.  A  paper-writing  purporting  to  be  a  contract  of  marriage,  and  to  l>e 

signed  by  the  contracting  parties  at  the  time  of  the  alleged  mar- 
riage, is  admissible,  in  the  trial  of  an  indictment  for  fornication 
and  adultery,  not  only  in  corroboration  of  a  witness  who  testi- 
fied to  the  facts,  but  also  as  substantive  evidence  to  prove  the 
marriage.     Ifnd. 

18.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 

a  photograph  of  defendant  was  introduced,  on  the  back  of 
which,  signed  with  his  name,  were  words  purporting  to  be  a 
marriage  to  his  wife  and  indicating  that  the  one  to  whom  the 
message  was  addressed  was  married,  and  the  alleged  wife  (proee- 
cuting  witness)  testified  that  the  writing  was  the  defendant's 
and  that  the  photograph  had  been  sent  to  her:  Ileldy  that  sucb 
writing  was  admissible  as  an  acknowledgment  of  marriage. 
Ihid. 

19.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 

the  material  issue  was  whether  the  prosecuting  witness  and 
defendant  were  married  in  a  foreign  country,  a  certificate  by  the 
officiating  rabbi,  attesting  the  marriage  and  certified  by  the  sig- 
nature and  seal  of  the  official  minister  of  snch  foreign  country, 
although  inadmissible  as  a  record  or  an  independent  declaration 
of  the  rabbi  it  was  competent  as  a  part  of  the  re^  getUiv  to  sup- 
port the  testimony  of  the  prosecuting  witness  as  to  the  fact  of 
the  marriage.     Ibid. 

20.  Where  a  witness  is  impeached,  either  by  contradictory  testimony, 

on  cross-examination,  or  by  attack  upon  his  character,  his 
declarations  to  a  third  person,  made  soon  after  the  transaction, 
may  be  stated  by  himself  and  afterwards  shown  by  such  third 
person  in  way  of  corroboration.    State  v.  Ma/a/i,  813. 

21.  A  witness  may  be  compelled,  at  the  instance  of  a  party  who  is 

examining  him,  to  inspect  a  writing  which  is  present  in  court 
and  in  his  own  handwriting,  or  if  it  otherwise  appear  that  by 
referring  to  it  he  can  refresh  his  memory  concerning  the  trans- 
action to  which  it  relates.     Ihid. 

22.  Where  a  writing  relates  to  collateral  matters  and  a  defendant  on 

trial  could  derive  no  benefit  from  compelling  a  witness  for 
the  prosecution  to  inspect  it,  the  refusal  of  the  Court  to  compel 
witness  to  refresh  his  indistinct  recollection  of  the  matter  is  a 
harmless  error  and  not  reversible.     Ihid. 

23.  Evidence  which  only  raises  a  coiyecture  or  suspicion  of  the  guilt 

of  one  charged  with  an  oflence,  but  does  not  warrant  a  reasonable 
conclusion  of  his  guilt,  ought  not  to  be  submitted  to  the  jury. 
State  V.  BridgerK,  808. 
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24.  Where,  on  a  trial  for  larceny,  the  prosecuting  witness  testified 

that,  on  his  refusing  to  sell  the  defendant  any  mule  shoes  on 
credit,  defendant  sat  down  on  a  keg  containing  some,  and  after 
rattling  the  shoes  for  a  while  with  his  hand  went  out  of  the  store 
with  his  right  hand  in  his  pocket;  that  he,  the  witness,  suspected 
defendant  of  taking  some  shoes,  but  did  not  know  whether  any 
were  taken  or  not;  and  defendant  testified  that  he  bought  mule 
shoes  which  were  soon  afterwards  found  in  his  possession  from 
one  M.,  who  testified  that  he  did  not  remember  selling  them  to 
the  defendant,  but  might  have  done  so,  as  there  were  many 
people  about  his  store  that  day:  Held,  that  the  evidence  raised 
only  a  conjecture  or  suspicion  of  defendant's  guilt,  and  did  not 
reach  the  dignity  of  legal  evidence.    Ibid. 

25.  Where  the  testimony  of  a  witness  (even  when  he  is  a  party  to  the 

action)  is  impeached  he  may  be  corroborated  by  showing  that  he 
has  made  similar  statement  about  the  transaction  testified  to — 
such  corroborating  testimony  not  being  intended  to  prove  the 
principal  facts  to  be  established,  but  to  help  the  credibility  of 
the  witness  just  as  evidence  of  his  good  character,  etc.  Wallace 
v.  Gnzzard,  488, 

EXCLUSIVE  PRIVILEGES : 

The  legislative  charter  of  a  street-railway  company  granting  to  it 
certain  powers  and  privileges,  and  "such  other  privileges  as 
may  be  granted  by  the  municipal  authorities  of  a  town,*'  gave 
such  authorities  no  power  to  grant  exclusive  privileges  to  the 
railway  company.  {Qaiere^  whether  the  Legislature  has  the 
right  to  authorize  a  city  to  grant  such  exclusive  privileges). 
Railway  v.  Railvxiyy  725. 

EXEMPTIONS: 

Where  a  debtor  arrested  and  imprisoned  for  fraud  did  not  tender 
the  oath  required  by  sections  2968-2972  of  The  Code  to  the  effect 
that  he  had  not  property  of  the  value  of  fifty  dollars,  nor  sur- 
render his  homestead  and  personal  property  exemptions,  nor 
file  the  petition,  nor  give  the  notice  required  by  ch.  27,  Vol.  II 
of  The  Code,  he  was  improperly  discharged  upon  an  affidavit 
that  he  had  theretofore  made  an  assignment  of  all  his  property 
for  tlie  benefit  of  creditors  and  that  he  was,  at  the  date  of  the 
affidavit,  insolvent  and  not  worth  more  than  the  exemptions 
allowed  him  by  law  as  set  apart  to  him.  Fertilizer  Co.  v.  Grubbs, 
470. 

EXONERATION : 

A  married  woman,  who  has  mortgaged  her  land  as  security  for  her 
husband's  debt,  has  the  rights  of  a  surety  as  to  the  liability  thus 
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imposed  on  her  property,  and  is  entitled  to  have  all  of  her  h Hus- 
band's estate  included  in  the  mortgage  exhausted  to  the  exon- 
eration of  hers;  she  may  also  object  to  the  diversion  of  fundt: 
that  should  have  been  applied  on  the  debt  to  her  exoneration, 
if  made  without  her  consent.     Weif  v.  Thomas,  197. 

EXPRESS   CHARGE   ON    MARRIED    WOMAN'S   SEPARATE   ES- 
TATE: 

1.  A  note  signed  by  husband  and  wife  containing  a  clause,  "and 

the  said  husband  hereby  consents  that  the  above  note  shall  lie  a 
charge  on  the  separate  estate  of  his  said  wife  for  the  payment  of 
this  note,"  expressly  charges  the  separate  personal  estate  of  the 
wife.     Jones  v.  CraitjinUes,  613. 

2.  In  the  case  of  an  express  charge  it  is  not  necessary  that  it  should 

appear  that  the  consideration  is  beneficial  to  the  wife  nor  that 
the  separate  estate  should  be  specifically  described.    Ibirl. 

3.  To  make  a  contract  of  husband  and  wife  an  express  charge  upon 

her  separate  (>er8onal  estate  it  is  unnecessary  that  the  assent  of 
the  husband  shall  be  signified  by  a  separate  clause,  his  execu- 
tion of  the  paper  jointly  with  his  wife  being  a  suflScient  compli- 
ance with  the  law  in  this  re8j)ect.     Ibid. 

4.  It  is  necessary  in  an  action  to  enforce  an  executory  contract  of  a 

married  woman,  as  a  charge  upon  her  separate  estate,  that  the 
complaint  should  describe  the  property  to  be  charged.     //*///. 

5.  In  an  action  to  have  the  contract  of  a  married  woman  declared  a 

charge  upon  her  separate  estate  equity  will,  in  proper  cases,  lend 
its  aid  by  the  appointment  of  a  receiver  or  by  other  interlocu- 
tory orders  necessary  to  protect  the  rights  of  the  creditors. 
Ihid. 

EXTINGUISHMENT  OF  DEBT: 

The  purchase  by  a  judgment  creditor,  at  his  execution  sale,  of  prop- 
erty levied  upon  as  belonging  to  the  judgment  debtor,  for  a  sum 
sufficient  to  pay  the  debt,  interest  and  costs,  was  a  discharge  and 
extinguishment  of  that  particular  debt,  notwithstanding  the 
property  so  sold  was  afterwards,  in  a  suit  by  the  owner  against 
the  creditor  for  damages,  adjudged  to  be  the  property  of  the 
former,  for,  although  a  new  cause  of  action  thereupon  arose  in 
favor  of  the  judgment  creditors  against  the  judgment  debtor. 
it  did  not  revive  the  judgment  debt  which  had  been  satistied. 
Johnson  v.  (rooch,  62. 

FAILURE  OF  RAILROAD  COMPANY'S  ENGINEER  TO  SIGNAL 
APPROAC^H  OF  TRAIN,  697. 
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FALSE  PRETENSE: 

1.  To  be  indictable  the  false  pretense  must  be  of  some  existing  fact 

in  contradistinction  alike  from  a  mere  promise  or  a  mere  opin- 
ion; therefore, 

2.  Where  defendant  obtained  a  bottle  of  medicine  from  another  by- 

false  representations  that  it  was  too  strong  to  be  applied  on  the 
face  of  such  other,  he  cannot  be  held  guilty  of  obtaining  goods 
under  false  pretenses,     ^taie  v.  Daniel,  823. 

3.  In  the  trial  of  an  indictment  for  obtaining  money  under  false 

pretenses  it  is  competent,  in  order  to  show  the  scienter  and 
intent,  to  prove  other  similar  transactions  by  the  defendant. 
State  V.   Walton,  783. 

4  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 
tenses by  inducing  the  County  Treasurer  to  cash  an  order  repre- 
sented by  the  defendant  as  being  genuine,  evidence  offered  by  de- 
fendant as  to  the  stub-book  kept  by  him  in  the  Register  of  Deeds' 
office,  which  he  claimed  would  show  that  the  order  was  issued 
for  a  bill  of  stationery,  was  inadmissible  because  irrelevant  and 
not  corroborative  of  the  evidence  as  to  defendant's  intent  or 
tending  to  show  that  his  representation  as  to  the  genuineness  of 
the  order  was  true.     Ibid. 

FEES,  Non-payment  of  for  transcript,  282. 

FELONIOUS  INTENT: 

1.  While  secrecy  is  usually  a  part  of  the  evidence  of  felonious  intent 

it  is  not  such  an  essential  accompaniment  of  larceny  as  to 
require  the  State,  in  every  instance,  to  prove  an  attempt  to  con- 
ceal the  taking.     Slate  v.  Hill,  780. 

2.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  was  con- 

flicting evidence  as  to  the  manner  in  which  the  defendant  took 
and  carried  from  a  store  a  piece  of  meat,  it  was  proper  in  the 
Court  to  leave  the  question  of  felonious  intent  to  the  jury.   Ibid. 

FEME  COVERT  (see,  also,  "Married  Woman"): 

1.  Only  i)ositive  and  unequivocal  assent  of  the  wife  to  a  disposition 

by  her  husband  of  crops  raised  on  her  land,  and  not  mere 
silence,  will  estop  her  from  asserting  her  title  to  the  same. 
Branch  v.  Wnrd,  148. 

2.  W'here  the  only  interest  that  a  feme  defendant  in  an  action  by  the 

grantee  of  her  husband  and  herself  to  recover  the  land  is  her 
contingent  right  of  dower,  her  failure  to  sign  the  deed  or  to  be 
privily  examined  will  not  affect  the  right  of  the  plaintiff  to 
recover.     Deans  v.  Pate,  194. 
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3.  A  married  woman,  who  has  mortgaged  her  land  as  security  for 
her  husband's  debt,  has  the  rights  of  ^  surety  as  to  the  liability 
thus  imposed  on  her  property,  and  is  entitled  to  have  all  of  her 
husband's  estate  included  in  the  mortgage  exhausted  to  the 
exoneration  of  hers;  she  may  also  object  to  the  diversion  of 
funds  that  should  have  been  applied  on  the  debt  to  her  exonera- 
tion, if  made  without  her  consent.     Weil  \\  Thorn w,  197. 

FINE  AND  PENALTY,  Interchangeable  terms,  873. 

FIRE  LIMITS: 

1.  Municipal  corporations  may,  if  there  is  no  law  to  the  contrary, 

prescribe  a  fire  limit  and  forbid  the  erection  of  wooden  build- 
ings within  such  bounds  as  they  may,  by  ordinance,  prescribe; 
and,  it  seems,  this  may  be  done  by  or  through  the  delegated 
authority  of  the  Legislature,  even  where  the  enforcement  of  the 
law  or  ordinance  causes  a  suspension  of  work  previously  con- 
tracted for.     State  v.  Johnaon,  84G. 

2.  Where  the  Legislature  has  granted  authority  to  a  munici]>aHty  to 

supervise  or  prevent  the  replacing  of  a  roof  with  another  of 
shingles,  instead  of  constructing  one  of  material  less  liable  to 
destruction,  an  ordinance  forbidding  the  owner  of  a  building 
within  a  prescribed  fire  limit  to  alter  or  repair  a  wooden  build- 
ing within  such  limit,  without  the  consent  of  the  Board  of 
Aldermen,  is  not  unreasonable,  and  will  be  upheld.     Ibid, 

FLOATING  LOGS: 

In  an  action  by  a  county  to  enjoin  defendant  from  floating  logs  in 
certain  streams  and  to  recover  damages  for  injury  done  to  county 
bridges  over  such  streams,  on  a  motion  by  plaintiflTs  to  continue 
a  temporary  injunction,  it  appeared  that  there  was  a  serious 
issue  as  to  whether  or  not  the  streams  were  ** floatable";  that 
defendant  had  a  large  number  of  logs  that  would  become  worth- 
less if  not  floated,  and  that  an  injunction  would  stop  its  mill,  to 
the  great  detriment  of  many  people,  and  so  as  to  damage  defend- 
ant $100  per  day:  Held^  that  it  was  proper  to  permit  defendant 
to  give  bond  suflicient  to  cover  all  damages  that  would  protia- 
bly  be  sustained  by  plaintiffs  and  refuse  to  continue  the  injunc- 
tion,    ('ommimoners  v.  Lumber  Co.^  505. 

FORECLOSURE  OF  MORTGAGE,  366: 

Land  sold  on  the  foreclosure  of  a  mortgage  is  liable  for  taxes  a^^ess^ 
after  the  execution  of  the  mortgage.     Woolen  v.  Sagg,  21)5. 

FOREIGN  CORPORATION : 

The  method  of  mailing  process  to  the  Sheriff' of  the  county  and  State 
where  a  non-resident  defendant  resides,  to  be  served  U[x>n  him 
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(as  provided  by  ch.  120,  Acts  of  1891),  is  optional  and  not  exclu- 
sive of  service  by  publication  in  cases  in  which  this  last  is  proper. 
Mullen  V.  Canal  tb.,  8. 

FOREIGN  LAWS: 

1.  Any  person  who  claims  to  know  the  provisions  of  the  common  or 

unwritten  laws  of  a  foreign  country  may,  under  section  1338  of 
The  (hde^  testify  to  and  explain  them  before  Courts  and  juries 
(Shepherd,  C.  J.,  dissenting).     State  v.  Behrman^  797. 

2.  AVhere,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 

the  material  issue  was  whether  the  prosecuting  witness  and 
defendant  were  married  in  a  foreign  country,  a  certificate  by  the 
officiating  rabbi,  attesting  the  marriage  and  certified  by  the  signa- 
ture and  seal  of  the  official  minister  of  such  foreign  country, 
although  inadmissible  as  a  record  or  an  independent  declaration 
of  the  rabbi,  it  was  competent  as  a  part  of  the  res  gesde  to  support 
the  testimony  of  the  prosecuting  witness  as  to  the  fact  of  the 
marriage.     Ibid, 

FORMA  PAUPERIS,  Apfwal  in,  830. 

FORMER  ADJUDICATION: 

Where  a  lease  by  A.  and  wife  of  the  laud  of  A.  provided  that  it 
should  terminate  upon  the  sale  of  the  land  by  the  lessors  and  A. 
conveyed  his  interest  in  the  land  to  his  wife  for  life  with  remain- 
der over,  and  in  a  suit  by  the  wife  against  the  lessee  for  posses- 
sion upon  the  ground  that  the  conveyance  by  the  husband  ter- 
minated the  lease  it  was  adjudged  that  the  lease  had  not  been 
determined,  such  adjudication  could  not  affect  the  rights  of  a 
subsequent  purchaser  of  the  wife's  life  estate  in  a  suit  for 
possession  upon  the  ground  that  the  sale  by  both  the  husband 
and  wife  of  their  interest  in  the  land  had  terminated  the  lease. 
Aydletl  v.  PendUton,  1. 

FRAUDULENT  CONVEYANCE: 

The  existence  of  near  relationship  between  parties  to  a  suspicious 
transaction  often  constitutes  additional  evidence  of  fraud  for 
the  jury,  but,  in  the  trial  of  an  action  to  set  aside  a  conveyance 
on  the  ground  of  fraud,  it  was  error  to  instruct  the  jury  that 
proof  of  such  relationship  l)etween  the  grantor  and  grantee  in 
a  deed  amounts  to  a  prima  facie  showing  of  fraud  so  as  to  oblige 
the  parties  upholding  the  deed  to  offer  affirmative  testimony  to 
show  good  faith  or  submit  to  a  verdict  on  an  issue  of  fraud. 
Bank  v.  Bridgers,  383. 
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FRAX'DULENT  1NTP:NT: 

The  intent  with  which  a  breach  of  trust  is  committed  is  immaterial. 
Boykin  v.  Mnddrey^  89. 

FRIVOLOUS  ANSWER: 

In  an  action  begun  as  a  proceeding  for  the  re-allotment  of  home- 
stead, but  which,  by  consent  of  the  judgment  creditor  and 
debtor  and  the  mortgagees  of  the  latter,  had  become  one  for  the 
foreclosure  of  mortgages,  the  plaintiflf  caused  the  wife  of  the 
judgment  debtor  to  be  made  a  party  defendant  for  the  purpose 
of  enabling  her  to  assert  any  rights  she  might  have;  she  filed  ati 
answer  which  tended  to  revive  issues  which  had  been  finally 
adjudicated  between  plaintiff  and  her  husband  instead  of  setting 
up  any  rights  of  her  own:  Held,  that  such  answer  was  immate- 
rial and  was  properly  disregarded  by  the  Judge  below.  Vau- 
sdory  v.  Thornton ^  375. 

"FROM  DATE,"  Meaning  of,  224. 

(lARNISHMENT: 

1.  Where  a  city  charter  provides  that  the  Tax-collector  shall  have  all 

the  powers  vested  by  law  in  Sheriffs  or  Tax-collectors  for  the  col- 
lection of  taxes  due  the  State,  such  City  Tax-collector  has  the 
right  to  collect  by  garnisheeing  any  one  indebted  to  a  delinquent 
tax -payer  where  no  tangible  property  can  be  found  belonging  to 
the  latter  sufficient  to  satisfy  the  taxes.     Wdminglon  v.  Sprtttit, 

;no. 

2.  The  grant  of  the  same  authority  to  a  City  Tax-collector  as  is  pos- 

sessed by  a  Sheriff  in  collecting  taxes  provides  for  a  continual 
conformity  as  the  general  law  is  from  time  to  time  modified; 
therefore,  where  a  city  charter  adopted  in  1877  gave  to  its  Tax- 
collector  the  same  powers  as  to  the  collection  of  taxes  as  Sheriffs 
had,  and  the  power  of  the  SheriflF  to  collect  by  garnishment  at 
that  time  only  extended  to  poll-taxes  but  was,  by  chapter  137, 
Acts  of  1887,  enlarged  so  as  to  extend  to  all  taxes,  the  authority 
of  the  City  Tax-collector  was  likewise  increased.     Ibid. 

3.  A  delinquent  tax-payer  is  not  deprived  by  garnishment  prot^eed- 

ings  "of  due  process  of  law"  where  he  has  had  legal  notice  by 
listing  his  taxes  and  an  opportunity  to  have  the  amount,  if  erro- 
neous, or  the  valuation,  if  excessive,  reduced.     Ibid. 

4.  An  objection,  if  it  were  tenable,  that  a  delinquent  tax-|myer 

(whose  wages  in  the  hands  of  his  employer  had  been  attached 
in  garnishment  proceedings)  had  not  had  his  **  day  in  court  '* 
could  only  be  raised  by  the  tax-payer  himself  and  not  by  the 
garnishee.     Ibid. 
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5.  It  is  in  the  discretion  of  the  Court  whether  notice  of  proceedings 
for  the  examination  of  persons  indebted  to  a  judgment  debtor 
shall  be  given  to  the  debtor.     Ihid. 

GOOD- WILL  IN  TRADE,  647. 

GRANT  OF  PUBLIC  LANDS: 

1.  Where  a  grant  has  been  issued  in  strict  compliance  with  the  law 

rights  of  proi^erty  have  been  acquired  which  cannot  be  taken 
away,  even  by  the  State,  in  the  absence  of  an  allegation  of  fraud 
or  mistake,  except  after  compensation  and  under  the  principle 
of  eminent  domain.     State  v.  Spericer,  770. 

2.  The  decision  of  the  Board  of  Shell-fish  Commissioners  fixing  the 

location  of  the  public  grounds  under  the  pi-ovisions  of  ch.  119, 
Acts  of  1887,  is  final  where  there  was  no  protest  or  appeal  and 
in  the  absence  of  fraud  or  mistake;  and  an  entry  and  grant  of  a 
natural  oyster  bed  not  included  in  the  boundaries  fixed  by  the 
Board  cannot  be  vacated  on  the  ground  that  such  bed  was  not 
subject  to  entry.     Ibid, 

GRANTEE  IN  ESSE: 

Under  a  deed  to  a  woman  "and  her  children"  a  child  en  ventre  m 
mere  at  the  date  of  the  convevance  will  take,  but  children  born 
more  than  a  year  thereafter  will  not.     Heath  v.  Heathy  547. 

GRANTEE: 

A  grantee  of  land  cannot  recover  damages  incident  to  the  entry 
thei^eon  by  a  railroad  company— such  as  destruction  of  the 
crops,  etc.     Liver  man  v.  Railroad  Co.,  692. 

GRANTS,  Conflicting': 

In  an  action  by  a  junior  gi-antee  against  a  senior  grantee  to  recover 
possession  of  land  included  in  both  grants  by  reason  of  a  lap- 
page,  it  appeared  that  plaintiff  and  his  predecessors  were  in 
possession  of  a  iK)rtion  of  the  lappage  for  more  than  seven  years 
before  defendant  entered  on,  and  actually  occupied,  another 
portion  of  it;  the  only  evidence  of  any  attempt  by  defendant  to 
exercise  dominion  over  the  lappage  before  such  entry  was  that 
her  tenants  entered  at  intervals  and  cut  timber  for  rails  and 
removed  pine  straw  from  it:  Hrld^  that  it  was  error  to  submit  to 
the  jury  the  question  as  to  whether  defendant,  during  such 
seven  years,  occupied  and  used  any  portion  of  the  lappage  "  for 
any  purpose  such  land  could  be  used  for,"  it  not  having  been 
shown  that  the  land  was  unfit  for  cultivation  and  had  been  used 
for  the  statutory  period  for  the  only  purpose  for  which  it  was 
available.     McLean  v.  Smith,  1^56. 
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HIGHWAYS: 

1.  Ch.  354,  Acts  of  1891,  providing?  for  working  the  highways  of  cer- 

tain counties  and  amending  the  general  law  as  affecting  tlieni, 
empowers  **  the  Board  of  Township  Trustees  and  the  Board  of 
County  Commissioners,  as  hereinafter  set  forth  in  this  chapter," 
to  lay  out  public  roads,  and  repeals  all  inconsistent  laws,  but 
does  not  designate  how  the  joint  authority  is  to  be  exercised: 
Hiid,  that  the  provision  for  the  concurrent  authority  is  inopera- 
tive and  procedure  afforded  by  section  2038  H  seg.  of  Tht  i  "wie 
gives  jurisdiction  to  the  County  Commissioners  to  lay  out  roads 
in  such  counties  without  the  co-operation  of  the  Township  Trus- 
tees.    Russell  V.  Leaihervoodf  ()83. 

2.  Where,  on  appeal  from  the  order  of  the  County  Commissioners 

establishing  a  public  road,  the  Court  read  the  petition  to  the 
jury  and  charged  that  the  termini  of  the  road  were  as  set  out  in 
the  petition,  it  was  not  error  to  refuse  further  instructions  as  to 
the  points  named  as  termini,     find, 

HOMESTEAD: 

1.  A  mortgage  of  lands  by  one  indebted  at  tlie  time  bars  any  home- 

stead right  therein  without  the  joinder  and  privy  examination 
of  the  wife,  if  the  homestead  had  not  been  allotted  and  there 
were  no  docketed  judgments  upon  which  the  homestead  could 
be  allotted.     Dixon  v.  Robbins^  102. 

2.  The  plaintiff  in  an  action  to  recover  land  which,  together  with 

two  other  tracts,  had  in  1879  been  allotted  to  defendant's  lather 
as  a  homestead,  claimed  under  a  Sheriff's  deed  dated  December 
22,  1890,  and  recorded  January  21,  1891,  the  Sheriff  having  sold 
under  an  execution  against  the  defendant's  father,  to  whom,  and 
at  whose  instance,  upon  a  re-allotment  of  the  homestead,  other 
lands  were  allotted  by  commissioners;  the  defendant  claimed 
under  a  deed  from  her  father  dated  January  18,  1883,  and 
recorded  March  13,  1891;  the  plaintiff  had  no  actual  or  con- 
structive notice  at  the  sale  that  the  defendant  was  in  ponsession 
or  that  she  claimed  the  land ;  the  judgment  debtor  laid  no  clairu  to 
the  land  as  a  part  of  his  homestead:  Held  (1),  that,  under  "Con- 
nor's Act"  (ch.  147,  Acts  1885),  providing  that  no  unregistered 
conveyance  of  land  shali  pass  any  property  as  against  purclia^erH 
for  value,  the  plaintiff's  deed  takes  precedence  of  the  defendant's 
deed;  (2),  the  loetts  in  quo  was,  as  to  the  creditors  of  the  defend- 
ant's grantor,  simply  former  homestead  land  as  to  which  the 
grantor  had  waived  his  homestead  in  the  constitutional  way  by 
deed  with  the  prescribed  formalities,  and  was  subject  to  execu- 
tion for  the  grantor's  debts.     Allen  v.  Bolen,  560. 
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3.  On  March  18,  1876,  a  judgment  was  docketed  against  O.  and  a 
homestead  allotted  on  July  31,  1876;  she  conveyed  it  to  H. 
December  29, 1881,  and  died  June  2,  1891:  Held,  in  a  proceeding 
by  Ct.'b  administrator  to  sell  the  land  for  assets  to  pay  the  judg- 
ment, that  the  lien  of  the  judgment  continued  so  as  to  be  a 
charge  upOn  the  land  and  that  the  administrator  was  entitled  to 
sell  it  to  pay  the  judgment  and  cost*  of  its  enforcement.  Blythe 
V.  Ga»h,  659. 

HOMESTEAD,  Effect  of  allotment  of  on  judgments: 

Where  a  homestead  was  allotted  to  a  judgment  debtor  on  judgments 
docketed  in  1873-75  the  lien  of  the  judgments  was  not  barred 
by  the  lapse  of  time  in  1891.     Leach  v.  Johnson,  87. 

HOMESTE.\D,  Assignability  of,  377: 

1.  The  homestead  right  or  estate  is  salable  or  assignable,  and  the 

purchaser  can  hold  the  land  to  which  it  pertains  to  the  exclu- 
sion of  judgment  creditors  during  its  existence.  Gardner  v. 
Batts,  496. 

2.  A  judgment  debtor,  being  the  owner  at  the  time  of  the  docketing 

of  a  judgment  against  him  of  White  Acre,  sold  and  conveyed  it 
to  another  and  received,  in  part  payment,  a  conveyance  of 
Black  Acre;  ui)on  the  issuance  of  execution  he  selected  Black 
Acre,  which  was  worth  less  than  $1,000,  and  insisted  upon  his 
right  to  have  the  deficiency  made  up  out  of  White  Acre:  Held, 
that  he  had  the  right  to  select  his  homestead  in  any  land  which 
he  owned  at  the  date  of  docketing  the  judgment  and  the  defi- 
ciency, after  the  allotment  of  Black  Acre,  should  be  made  up  to 
him  out  of  White  Acre.     Ibid. 

3.  In  such  latter  case  the  fact  that  the  homesteader  was  an  unmar- 

ried man  does  not  affect  his  right  to  the  homestead.    Ibid. 

HUSBAND  AND  WIFE,  Contract  of,  613: 

1.  Only  iwsitive  and  unequivocal  assent  of  the  wife  to  a  disposition 

by  her  husband  of  crops  raised  on  her  land,  and  not  mere  silence, 
will  estop  her  from  asserting  her  title  to  the  same.  Branch  v. 
mird,  148. 

2.  W^here  a  husband  with  his  own  money  purchases  and  improves 

land,  putting  the  title  in  the  wife,  there  is  no  resulting  trust  in 
favor  of  the  husband,  but  a  gift  to  the  wife,  both  of  the  land 
and  the  improvements,  is  presumed  from  the  relation  of  the 
parties.     Arrington  v.  Arrington,  116. 

INDEX  OF  REGISTERED  DEED: 

The  efficacy  of  a  deed  actually  registered  is  not  impaired  by  the 
failure  of  the  Register  of  Deeds  to  index  it.  Davin  v.  Whitaker, 
279. 
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INDICTMENT: 
For  affray,  840. 
For  arson,  813. 

For  attempt  to  burn  residence,  844. 
f*or  camming  concealed  weapon,  850. 
For  disposing  of  mortgaged  property,  812. 
For  embezzlement,  842. 
For  failure  to  work  on  public  road,  832. 
For  false  pretense,  783,  823. 
For  fornication  and  adultery,  797. 
For  larceny,  780,  868. 
For  murder,  879,  885,  909. 
For  perjury,  827. 

For  retailing  without  license,  873. 
For  violation  of  town  ordinance,  787. 

INDICTMENT,  (lenerallv: 

1.  Where,  after  verdict  and  judgment,  the  Court  set  the  same  aside 

and  granted  a  new  trial,  it  was  allowable  to  put  the  defend- 
ants upon  trial  on  a  new  indictment  found  at  the  same  term, 
upon  the  same  testimony  of  the  same  witnesses,  the  two  bills 
being  treated  as  several  counts  in  the  same  indictment.  Stnif 
V.  Lee,  844. 

2.  Where,  upon  an  indictment  containing  two  counts,  one  of  which 

is  good,  there  is  a  general  verdict  of  guilty,  the  verdict  will  be 
presumed  to  be  on  the  valid  count  and  will  supjwrt  the  judg- 
ment.    Ihid. 

3.  Where  a  verdict  of  guilty  was  set  aside  in  the  discretion  of  the 

Judge  and  a  new  trial  was  heard  uj>on  another  bill,  there  wa*? 
nothing  to  support  a  plea  of  former  conviction,  for  if  the  first 
indictment  was  defective  so  as  to  warrant  arrest  of  judgment 
the  defendants  cannot  be  considered  as  having  been  in  jeojiardy. 
Ibid. 

4.  Where  an  indictment  is  of  doubtful  validity  it  is  proper  practit'e 

to  send  a  second  bill  at  the  same  term  at  which  the  first  stood 
for  trial.     Ihid. 

INJUNCTION,  670: 

1.  Where  a  plaintiff  claiming  an  equitable  interest  in  land  and  seek- 
ing to  restrain  its  sale  under  a  deed  of  tnist  asks  for  an  account 
and  establishes  a  prima  facie  case  which  is  not  rebutted  by  the 
defendant,  **a  serious  controversy"  has  arisen,  which  entitle^: 
the  plaintiflf  to  an  injunction  and  account.     Faisou  v.  /f*ir»f»/.  'V?. 
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2.  A  party  seeking  an  interlocutory  injunction  is  not  required  to 
establish  his  right  with  the  same  precision  and  certainty  that  is 
necessary  on  the  final  hearing;  therefore,  while  on  the  trial  of 
an  issue  as  to  the  existence  of  a  parol  trust  the  plaintiff  must 
produce  strong  and  convincing  proof  of  an  agreement  amount- 
ing to  a  trust  existing  at  the  time,  the  rule  does  not  apply  to  the 
intensity  of  proof  to  be  offered  in  the  prosecution  of  a  remedy 
ancillary  to  the  real  object  of  the  action.     Ibid. 

:5.  Where  a  purchaser  of  land  executed  a  trust  deed  to  secure  the 
purchase-money  under  which  the  trustee  advertised  the  land 
for  sale,  and  F.  brought  an  action  to  restrain  the  sale  and  for 
an  accounting,  alleging  that  there  was  a  parol  trust  in  the  land 
whereby  he  became  the  owner  of  the  equity  of  redemption 
therein,  and  claiming  that  the  notes  were  entitled  to  credits 
other  than  hs\d  been  given,  and  his  averments  were  corroborated 
by  affidavits  but  denied  by  answer  of  the  defendant  and  affi- 
davits in  support  thereof:  Held,  that  the  Court  properly  granted 
an  interlocutory  injunction.     Ibid. 

IMPEACHING  TESTIMONY,  277: 

Where  a  witness  is  impeached,  either  by  contradictory  testimony, 
on  cross-examination,  or  by  attack  upon  his  character,  his 
declarations  to  a  third  person,  made  soon  after  the  transaction, 
may  be  stated  by  himself  and  afterwards  shown  by  such  third 
person  in  way  of  corroboration.     State  v.  St(Uon,  813. 

INJUNCTION: 

1.  Upon  an  application  for  an  injunction  and  receiver  it  is  not  nec- 

essary for  the  Judge  to  *'find  the  facts"  further  than  to  exam- 
ine the  affidavits  and  determine  whether  sufficient  cause  is 
shown  for  the  ancillary  relief.     Rank  v.  Bridgers,  381. 

2.  Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was 

questioned  and  it  was  positively  alleged  by  the  plaintiff,  and  the 
defendants  simply  allege  their  belief  that  he  was  not  insolvent; 
and,  upon  being  required  to  give  bond,  the  trustee  refused  so  to 
do:  Held,  that  it  was  proper  to  appoint  a  receiver  to  take  charge 
of  the  assigned  estate  pending  the  litigation.     Ibid. 

3.  The  requirement  of  section  341  of  The  Code,  that  a  plaintiff  shall 

give  an  undertaking  before  an  injunction  can  be  granted,  is 
mandatory.     Jamen  v.   Withers,  474. 

4.  When  proper  to  refuse  injunction  upon  l)ond  being  given  to  cover 

all  damiiges  that  plaintiffs  might  sustain.  Commimomra  v.  Lum- 
ber Co.,  505. 

o.  Where  8.,  a  druggist,  in  selling  out  a  part  of  his  stock  to  plain- 
tiffs, agreed  not  to  engage  in  the  drug  business  in  a  certain  town 


1000  INDEX. 


either  directly  or  indirectly  and  afterwards  sold  the  remainder 
of  his  stock  to  defendant  D.,  who  gave  a  mortgage  upon  the 
stock  to  secure  the  purchase  piice,  and  conducted  a  drug  busi- 
ness in  the  town:  Hrld^  in  an  action  to  enjoin  D.  from  conduct- 
ing such  business,  that  he  is  not  an  agent  of  S.,  the  mortgagee, 
in  the  sense  of  conducting  a  business  forbidden  by  the  contract 
between  S.  and  plaintiffs,  and  cannot  be  enjoined  from  carrying 
it  on.     Reeves  v.  Spra^ue,  647. 

INJURY  RESULTING  IN  DEATH,  203,  728. 

INJURY  TO  LANDS  BY  RAILROAD : 

1.  Where  the  enjoyment  of  an  easement  by  a  railroad  in  the  lands 

of  a  land-owner  has  the  effect  of  injuring  adjoining  lands  of  tlie 
owner  damages  are  recoverable  for  such  injury.  Lirerman  v. 
Railroad,  692. 

2.  In  condemnation  proceedings  there  can  be  no  recovery  of  damages 

incident  to  the  entry — such  as  for  destruction  of  crops  and  the 
like— nor  for  use  and  occupation  before  plaintiff  acquired  title, 
for  these  are  personal  to  the  owner  and  do  not  pass  to  the  grantee. 
Ihid. 

INSOLVENT  BANK,  :543. 

INSOLVi:NT  CORPORATION: 

1.  While  in  the  statutes  relating  to  the  winding  up  of  the  affairs  of 

an  insolvent  corporation  no  specific  directions  are  given  as  to 
mutual  debts  and  credits,  yet  under  sections  (i69  and  670  of  Tht 
Code,  which  provide  that  the  Court  shall  make  such  orders  as 
justice  and  equity  shall  require  and  direct  how  claims  shall  be 
apptx)ved,  the  claims  of  an  insolvent  bank  and  its  debtor,  who 
is  also  a  depositor,  may  be  adjusted.  Davis  v.  IndiiMrial  \fartv- 
facturing  Co.,  321. 

2.  Debtors  to  an  insolvent  bank  are  those  who,  at  the  appointment  of 

a  receiver,  are  liable  to  the  bank  for  the  payment  of  money, 
whether  as  principal  or  surety  or  whether  the  liability  be  matured 
or  not;  and  creditors  are  those  to  whom  the  bank  is  indebted  at 
the  date  of  the  apjiointment  of  a  receiver,  whether  the  debU« 
are  due  or  not.     Ihid. 

3.  After  the  appointment  of  a  receiver  a  creditor  may  assign  hi? 

claim,  but  such  assignment  is  subject  to  the  receiver's  right  to 
set-off  claims  the  bank  may  have  against  the  creditor,  and  if 
the  assignee  of  the  claim  is  himself  a  debtor  of  the  bank  he 
cannot  use  the  assigned  claim  as  a  set-off.     Ihid 

4.  The  effect  of  the  insolvency  of  a  bank  closing  its  doors  and  stojn 

ping  its  business  is  to  make  all  itti  deposit  accounts  and  certifi- 
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cates  of  deposits  at  once  become  due  without  demand  or  notice, 
and  in  settling  its  affairs  equity  and  justice  require  that  the 
receiver  shall  deduct  from  the  amount  due  a  creditor  all  sums 
for  which  he  is  a  debtor  and  shall  allow  a  debtor  credit  for  all 
sums  for  which  he  is  creditor.     Ibid. 

5.  Where  one  of  several  iudorsers  of  a  note  of  an  insolvent  debtor 
to  an  insolvent  bank  is  also  a  creditor  of  such  bank  he  is  entitled 
to  avail  himself  of  his  claim  in  settlement  of  his  proportionate 
part  of  his  liability  on  such  note,  which  will  be  less  or  greater 
according  to  the  solvency  or  insolvency  of  the  other  indorsers. 
Ibid. 

INSOLVENT  DEBTOR : 

Where  a  debtor  arrested  and  imprisoned  for  fraud  did  not  tender 
the  oath  required  by  sections  2968-2972  of  Ttie  Code  nor  surren- 
der his  homestead  and  personal  property  exemptions,  nor  file 
the  petition,  nor  give  the  notice  required  by  ch.  27,  Vol.  II  of 
The  Cod^,  he  was  improperly  discharged  upon  an  afiidavit  that 
he  had  theretofore  made  an  assignment  of  all  his  property  for 
the  benefit  of  creditors  and  that  he  was,  at  the  date  of  the  affi- 
davit, insolvent  and  not  worth  more  than  the  exemptions  allowed 
him  by  law  as  set  apart  to  him.     Fertilizer  Co.  v.  Oriibbs,  470. 

INSOLVENT  ESTATE: 

1.  One  who,  with  actual  notice  of  the  insolvency  of  a  decedent's 

estate,  purchased  land  from  another  who,  with  like  notice,  had 
bought  from  the  devisee,  is  not  protected  by  section  1442  of  The 
(Me,  but  the  land  may  l^  subjected  to  the  payment  of  the  indebt- 
edness of  the  estate.     Arri^htjlnn  v.  Arringion,  151. 

2.  One  who,  in  good  faith,  purchases  property  upon  credit,  at  a  fair 

price,  from  an  insolvent  debtor,  is  a  purchaser  for  value;  there- 
fore, one  who,  after  two  years  from  the  grant  of  letters,  for  value 
and  without  notice  of  fraud  in  the  devisee,  purchases  land  from 
the  latter  and  at  once  reconveys  it  as  security  for  the  purchase- 
money,  is  a  purchaser  for  value  and  protected  by  section  1442  of 
TJie  Code  against  creditors  of  an  insolvent  estate.     Ibid. 

3.  One  who,  with  actual  notice  of  the  insolvency  of  an  estate,  pur- 

chases land  from  one  who,  without  such  notice,  bought  from  a 
devisee  after  two  years  from  the  grant  of  letters,  will  be  pro- 
tected by  his  vendor's  want  of  notice.     Ibid, 

insolvp:nt  trustee: 

Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was 
questioned  and  it  was  jx)sitively  alleged  by  the  plaintiff,  and  the 
defendants  simply  allege  their  belief  that  he  was  not  insolvent; 
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and,  upon  being  required  to  j?ive  bond,  the  trustee  refused  so  to 
I  do:  Heldy  that  it  was  proper  to  appoint  a  receiver  to  take  charge 

!  of  the  assigned  estate  pending  the  litigation.     Bank  v.  BridgerM, 

!  881. 

INSTRUCTIONS  TO  JURY: 

1.  In  the  trial  of  an  action  the  trial  Judge  may  hand  his  instruc- 
tions, in  writing,  to  the  jury,  and  it  is  not  error,  after  they  have 
retired  and  requested  him  to  do  so,  to  send  a  written  memoran- 
dum of  certain  dates  necessary  to  be  remembered  in  order  to 
enable  them  to  reach  a  conclusion.     State  v.  ( 'agh\  835i. 

2.  Where  an  indictment  charged  that  defendant  "did  convert  to  his 
own  use  and  embezzle"  a  check,  an  instruction  that  defemlant 
was  guilty  if  he  received  the  check  and  misappropriated  it 
fraudulently,  whether  for  his  own  benefit  or  not,  was  proper. 
State  V  F(m4st,  842. 

INSUFFICIENCY  OF  DESCRIPTION: 

A  deed  which  on  its  face  neither  absolutely  locates  nor  points  to  any 
extrinsic  evidence  from  which  the  beginning  or  any  one  of  five 
I  succeeding  cornere  can  be  ascertained,  is  void  for  insufficiency 

I  of  description.     Dearer  v.  JorwSy  649. 

i  INTENT: 

1.  While  secrecy  is  usually  a  part  of  the  evidence  of  felonious  intent 

it  is  not  such  an  essential  accompaniment  of  larceny  as  to  require 
i  the  State,  in  every  instance,  to  prove  an  attempt  to  conceal  the 

I  taking.     State  v.  /////,  780. 

2.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  was  con- 

flicting evidence  as  to  the  manner  in  which  the  defendant  took 
and  carried  from  a  store  a  piece  of  meat,  it  was  proper  in  the 
Court  to  leave  the  question  of  felonious  intent  to  the  jury.  Ihid. 

3.  In  the  trial  of  an  indictment  for  obtaining  money  under  false 

pretenses,  it  is  competent,  in  order  to  show  the  scienter  and 
intent,  to  show  other  similar  transactions  by  the  defendant. 
State  V.  Walton,  783. 

4.  In  a  trial  for  obtaining  money  under  false  pretonses  by  inducing 

the  County  Treasurer  to  cash  an  order  represented  by  Uie  defend- 
ant as  being  genuine,  evidence  ofiered  by  the  defendant  as  to 
the  stub-book  kept  by  him  in  the  Register  of  Ileeds'  office, 
which  he  claimed  would  show  that  the  order  was  issued  for  a 
bill  of  stationery,  was  inadmissible  because  irrelevant  and  not 
corroborative  of  the  evidence  as  to  defendant's  intent  or  tending 
to  show  that  his  representation  as  to  the  genuineness  of  the 
order  was  true.     Ibid. 
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5.  The  offence  of  carrying  a  concealed  weapon  consists  in  the  guilty 
intent  to  carry  the  weapon  concealed,  and  does  not  depend  upon 
the  intent  to  use  it;  therefore,  where,  in  the  trial  of  one  charged 
with  carrying  concealed  weapons,  he  testified  that  he  carried  it 
for  the  purpose  of  selling  it,  the  trial  Judge  properly  instructed 
the  jury,  in  effect,  that  there  was  no  evidence  to  go  to  the  jury 
to  rebut  the  presumption  of  guilt  which  the  statute  raised  from 
the  possession,  about  his  pei-son  and  off  his  own  premises,  of  a 
concealed  deadly  weapon.  {State  v.  Harrison^  93  N.  C,  60o,  over- 
ruled).    State  V.  Duotij  850. 

INTOXICATION : 

Intoxication  will  never  excuse  one  for  a  failure  to  exercise  the  meas- 
ure of  ordinary  care  and  prudence  which  is  due  from  a  sober 
man  under  the  same  circumstances;  a  person  cannot  thus  volun- 
tarily incapacitate  himself  from  ability  to  exercise  ordinary  care 
and  then  set  up  such  incapacity  as  an  excuse  for  his  negligence. 
Smith  v.  Railroady  728. 

ISSUES : 

1.  In  the  trial  of  an  action  it  is  the  duty  of  the  Judge  to  submit 

such  issues  arising  on  the  pleadings  as  will  present  the  w'hole 
matter  in  controversy  and  allow  the  introduction  of  all  material 
evidence  and  on  the  responses  to  which  the  Court  will  be  able 
to  pronounce  judgment  on  the  merits.     AUeii  v.  Allen^  121. 

2.  Where  plaintiff,  being  granted  leave  to  amend  his  complaint  and 

to  reply  to  the  answer  and  to  answer  the  counter-claim  w^hich  the 
latter  set  up,  embodied  an  amendment  to  the  complaint,  a  reply 
and  an  answer  to  the  coUnter-claim  in  a  pleading,  and  the 
defendant  filed  no  other  answer,  but  an  issue  was  raised  by  the 
pleadings,  it  was  error  to  refuse  to  submit  the  issue  for  the  con- 
sideration of  the  jury.      Wiggins  v.  KirJcpatrick,  298. 

3.  In  an  action  on  a  note  the  answer  averred  that  if  the  note  was 

received  at  all  by  plaintiff  it  was  **  received  coupled  with 
and  subject  to  all  the  equities"  between  defendant  and  the 
payee,  and  pleaded  a  counter-claim  on  account  of  defective  title 
to  the  land  for  which  the  note  was  given;  and  the  amended 
complaint  denied  the  averment  as  to  the  defective  title  of  the 
land:  Held,  that  issues  were  raised  by  the  pleadings  which  ought 
to  have  been  submitted  to  the  jury.     Ihid. 

JUDGE,  Discretion  of: 

1.  On  appeal  from  the  judgment  of  the  Clerk  upon  the  report  of 
commissioners  apjwinted  to  lay  off  ditch  for  drainage  of  low- 
lands the  Judge  could  set  aside  the  report  either  for  cause  or  in 
his  discretion,  if,  in  his  opinion,  the  ends  of  justice  could  Ix; 
subserved  by  that  course.      Worthington  v.  Coward,  289. 
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2.  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  deed  of  trust 

from  one  brother  to  another  it  is  in  the  sound  discretion  of  the 
trial  Judge  to  permit  counsel  to  comment  on  the  failure  of  the 
defendant  to  introduce  as  witnesses  other  parties  to  the  transac- 
tion.    Bank  v.  lirUfgerSj  383. 

3.  The  discretionary  power  of  the  trial  Judge  in  respect  to  chal- 

lenges of  jurors  is  confined  to  challenges  for  cause,  and  he  has  no 
more  authority  to  extend  the  time  for  making  peremptory  chal- 
lenges beyond  the  limit  fixed  by  section  1200  of  Tfu  (\yde  than 
he  has  to  allow  more  than  four  of  such  challenges.  (Clark,  J., 
dissenting).     State  v.  Puller y  885. 

4.  Where  the  trial  Judge  found  the  facts  in  regard  to  the  alleged 

misconduct  of  the  jury  his  refusal  of  a  new  trial  on  that  ground 
in  not  reviewable  in  this  Court.     Ihid. 

5.  Where  a  trial  Judge  rests  his  refusal  to  exercise  his  discretion 

upon  the  mistaken  opinion  either  that  it  is  not  vested  in  him  or 
that  the  facts  are  not  such  as  to  call  for  its  exercise,  it  is  error; 
therefore,  where,  in  a  trial  for  murder,  a  juror  upon  his  roVr  dire 
swore  that  he  had  neither  formed  nor  expressed  an  opinion  as 
to  the  guilt  of  the  j)ri8oner  and  was  accepted  and,  after  verdict 
and  upon  motion  for  a  new  trial,  it  appeared  from  affidavits  that 
such  juror  had  declared  that,  if  summoned  on  the  jur\*,  he 
would  hang  the  prisoner,  and  the  trial  Judge  refused  the  motion 
because  **the  affidavits  were  not  sufficiently  strong":  Held,  that 
this  was  a  refusal  to  exercise  the  Courtis  discretion  on  the  ground 
of  a  lack  of  power  and  was,  therefore,  erroneous.  ((Y.*rk,  J., 
dissenting).     Ibid. 

JUDGE,  Failure  of  to  settle  case  on  appeal,  115. 

JUIKtE,  Out  of  office: 

The  mere  fact  that  a  Judge  who  tried  a  cause  has  gone  out  of  office 
will  nol  prevent  his  settling  the  case  on  appeal.  Riiler  v.  Orhnm^ 
:{73. 

JUDK^IAL  TERM  OF  OFFICE,  923. 

JUlKiMENT: 

1.  A  partial  payment  made  on  a  judgment  does  not  arrest  the  rtin- 

ning  of  the  statute  of  limitations.     Hugheit  v.  Boone,  54. 

2.  Although  not  altogether  orderly,  yet  it  is  not  error  to  render  judg- 

ment on  the  debt  claimed  in  the  main  action  before  the  trial  of 
issues  raised  in  proceedings  ancillary  thereto.  Allien  v.  Vad- 
drey,  421. 

3.  A  judgment  of  a  Justice  of  the  Peace  not  docketed  within  a  year 

from  the  date  of  iti^  rendition  is  dormant  and  its  lost  vitality 
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not  be  restored  by  docketing  the  same  in  the  Superior  Court, 
but  only  by  a  new  action  upon  it.     Cowen  v.  \Vitkrov\  558. 

4.  A  purchaser  under  an  execution  on  a  judgment  of  a  Justice  of 

the  Peace  docketed  after  the  lapse  of  a  year  acquires  no  title 
although  he  V>e  a  stranger  to  the  judgment  and  without  notice. 
Ibid. 

5.  Where  the  summons  in  an  action  was  served  upon  W.  A.  F.,  who 

was  named  in  the  summons,  the  fact  that  a  judgment  was  ren- 
dered against  "  W.  H.  F."  does  not  necessarily  vitiate  it  or  ren- 
der it  void;  but  it  may  be  corrected  by  motion  in  the  cause,  and 
is  expressly  allowed  at  any  time  by  section  273  of  Th^  CodCj  and 
need  not  be  made  within  a  year  after  notice  thereof.  RoseiUhal 
V.  RoherHorij  594. 

6.  A  consent  judgment  cannot  be  vacated  or  modified  without  the 

acquiescence  of  all  parties,  unless  its  rendition  was  procured 
through  mistake  or  by  fraud.     Dearer  v.  Jon^s,  649. 

JUDGMENT,  Irregular  and  void: 

1.  AVhere,  after  a  decree  ordering  a  sale  of  land,  in  a  suit  to  foreclose 

a  mortgage,  the  defendant  mortgagor  died  and  his  heirs  were 
not  made  parties  and  the  sale  was  made  and  confirmed  without 
notice  to  the  heirs,  the  decree  confirming  the  sale  was  irregular 
but  not  void.     Euereti  v.  Reynolds,  366. 

2.  The  proper  remedy  to  have  an  irregular  judgment,  though  final, 

set  aside  is  by  a  motion  in  the  cause.     Ibid. 

3.  A  motion  to  set  aside  an  irregular  judgment  confirming  the  sale 

of  land  in  foreclosure  proceedings  will  not  be  allowed  where 
there  is  nothing  to  indicate  that  the  parties  have  been  or  may 
be  prejudiced  thereby.     Ibid. 

JUDGMENT  FOR  VALUE  OF  LAND  IN  EJECTMENT: 
Eff*ect  of  satisfaction,  187. 

JUDGMENT,  Rendered  after  expiration  of  term: 

A  trial  Judge  has  authority,  under  the  agreement  of  counsel,  to  deter- 
mine a  case  after  the  adjournment  of  Court,  although  his  riding 
of  the  district  be  finished  before  his  decision  is  rendered.  Ben^ 
bow  v.  Moore,  263. 

JUDGMENT  DEBT: 

The  purchase  by  a  judgment  creditor,  at  his  execution  sale,  of  prop- 
erty levied  upon  as  belonging  to  the  judgment  debtor  for  a  sum 
sufficient  to  pay  the  debt,  interest  and  costs  was  a  discharge  and 
extinguishment  of  that  particular  debt  notwithstanding  the  prop- 
erty so  sold  was  afterwards,  in  a  suit  by  the  owner  against  the 
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creditor  for  damages,  adjudged  to  be  the  property  of  the  former, 
Johmon  V.  Gooch,  62. 

JUDGMENT  DEBTOR : 

A  judgment  debtor,  being  the  owner  at  the  time  of  the  docketing  of 
a  judgment  against  him  of  White  Acre,  sold  and  conveyed  it  to 
another  and  received,  in  part  payment,  a  conveyance  of  Black 
Acre;  upon  the  issuance  of  execution  he  selected  Black  Acre, 
which  was  worth  less  than  $1,000,  and  insisted  upon  his 
right  to  have  the  deficiency  made  up  out  of  "White  Acre:  HvM, 
that  he  had  the  right  to  select  his  homestead  in  an\'  land  which 
he  owned  at  the  date  of  docketing  the  judgment  and  the  defi- 
ciency, after  the  allotment  of  Black  Acre,  should  be  made  up  to 
him  out  of  White  Acre.     Gardner  v.  Batts,  496. 

JUDGMENT  LIEN : 

1.  Where  a  homestead  was  allotted  to  a  judgment  debtor  on  judg- 

ments docketed  in  1873-1875,  the  lien  of  the  judgments  was  not 
barred  by  the  lapse  of  time  in  1891.     Leach  v.  JohnMon^  87. 

2.  The  statute  (section  440  of  The  Code)  contains  no  provision  extend- 

ing beyond  ten  years  the  lien  of  a  judgment  until  a  motion  to 
revive  it  and  to  issue  execution  thereon  can  be  heard;  therefore, 

3.  Where  a  judgment  creditor  delays  issuing  execution  until  within 

a  sKort  time  before  the  expiration  of  the  lien  of  his  judgment 
and  then  gives  notice  of  a  motion  to  revive  and  for  leave  to 
issue  execution,  and  the  motion  is  heard  and  execution  issued 
after  ten  years  from  the  date  of  the  judgment,  a  pun-haser  at  the 
execution  sale  of  land  gets  no  title  as  against  one  who  bona  fidt 
bought  the  land  during  the  ten  years.     Pipkin  v.  Adamtt^  201. 

4.  On  March  18,  1876,  a  judgment  was  docketed  against  G.  and  a 

homestead  allotted  on  July  31,  1876;  she  conveyed  it  to  H. 
December  29, 1881,  and  died  June  2,  1891:  Held^  in  a  proceeding 
by  G.*s  administrator  to  sell  the  land  for  assets  to  pay  the  judg- 
ment, that  the  lien  of  the  judgment  continued  so  as  to  be  a 
charge  upon  the  land  and  that  the  administrator  was  entitled  to 
sell  it  to  pay  the  judgment  and  costs  of  its  enforcement.  Bit/th* 
v.  Gash  J  659. 

JURE  MARITI: 

1.  Where  a  testator  provided  in  his  will  for  the  sale  of  his  lands  to  a 
certain  person  at  a  price  to  be  ascertained  by  a  prescrilied  method 
and  for  the  division  of  the  proceeds  among  his  nieces,  there  was 
an  equitable  conversion  of  the  land  at  the  testator's  death,  in 
1860,  and  the  share  of  a  niece  then  married  became  a  chose  in 
action   and  vested   in   the  husband  at  the  time,  jttre  i/mnYi, 
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althoug:h  the  proceeds  were  not  actually  received  by  him  until 
after  the  adoption  of  the  Constitution  of  1868.  Benbmv  v.  Moore, 
2(>3. 

2  Where,  in  such  case,  the  husband  invested  the  proceeds  of  the 
chose  in  action,  so  reduced  into  his  possession,  in  land  without 
any  special  agreement  to  invest  and  hold  for  the  benefit  of  the 
wife,  there  was  no  resulting  trust  in  her  favor.     Ibid. 

3.  The  legacy,  notwithstanding  an  adverse  claim  was  unsuccessfully 
made  by  another  to  the  land  so  ordered  to  be  sold,  was  the  quali- 
fied property  of  the  husband,  and  upon  its  reduction  into  posses- 
sion the  title  to  it  related  back  to  the  date  of  the  testator's  death 
and  not  to  the  time  of  its  actual  reduction.    Ibid. 

JURISDICTION: 

1.  A  Clerk  having  jurisdiction  of  a  petition  for  partition,  the  transfer 

thereof  to  term  for  trial  of  issues  raised  by  the  pleadings  trans- 
ferred the  jurisdiction  to  the  Judge,  and  his  denial  of  a  motion 
for  leave  to  amend  the  petition  upon  the  ground  that  he  had  no 
power  to  grant  it  was  error.     Godwin  v.  Early,  11. 

2.  Where  the  object  of  an  action  is  to  set  up  a  parol  trust  in  fevor 

of  the  plaintiff  and  to  declare  him  the  equitable  owner  of  the 
interest  of  the  trustors  in  a  deed  of  trust  and  to  have  an  account 
stated  of  the  indebtedness  secured  by  the  deed  of  trust  to  the 
end  that  he  may  pay  the  same  and  obtain  a  fee-simple  title  to 
the  property  and  to  enjoin  a  sale  under  the  deed,  the  plaintiff 
and  trustors  being  citizens  of  North  Carolina  and  the  trustee 
and  creditors  being  citizens  of  Virginia,  the  case  is  one  where 
the  matters  in  controversy  are  not  separable,  inasmuch  as  the 
issues  as  to  the  parol  trust  must  be  tried  in  the  Courts  of  this  State 
and  the  necessity  for  an  account  cannot  be  determined  until  the 
trial  of  those  issues.     Faisoti  v.  Hardy,  429. 

3.  The  finding  of  the  Court  below  that  an  appearance  entered  by  a 

defendant  in  an  action  was  a  special  appearance  is  not  reviewa- 
ble in  this  Cpurt.     Long  v.  Im^urance  Co.,  465. 

4.  The  service  of  summons  and  other  process  which  ch.  120,  Acts  of 

1891,  authorizes  to  be  made  upon  a  non-resid|ent  by  an  officer  of 
the  county  and  State  where  he  resides,  is  '*in  lieu  of  publication 
in  a  newspaper,"  and  can  only  be  made  in  those  cases  where 
publication  could  be  made,  to-wit,  in  actions  which  are  virtually 
proceedings  in  rem  or  rjnam  in  rem,  and  in  which  the  jurisdiction 
as  to  non-residents  only  authorizes  a  judgment  acting  upon  the 
property.     Ibid. 

5.  Where  an  action  is  for  the  recovery  of  a  debt  and  there  is  no 

attachment  of  the  property  to  confer  jurisdiction  there  can  be 
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no  service  by  publication  of  the  summons  and,  hence,  actual 
service  in  another  Stat«  *'in  lieu  of  publication"  would  \)c 
invalid.     Ibid. 

6.  One  who  has  an  account  against  another  consisting  of  several  di;:- 

tinct  items  based  on  separate  transactions  may  bring  an  action 
upon  each  distinct  and  separate  item,  provided  that  if  he  should 
bring  more  actions  than  are  necessary  to  avail  himself  of  the 
jurisdiction  of  a  Justice  of  the  Peace  the  Court  may,  to  prevent 
oppression  and  unnecessary  costs,  require  a  consolidation  of  the 
actions;  but  if,  before  action  brought,  the  plaintiff  renders  a 
statement  covering  all  the  items  contracted  at  different  datet«,  to 
which  no  objection  is  made  by  the  debtor  within  a  reasonable 
time,  the  account  becomes  an  account  stated  and  cannot  be  then 
split  up.     Simpson  v.  Eluood,  528. 

7.  The  Superior  Court  has  general  jurisdiction  of  all  assaults  and 

batteries.    State  v.  Ridley,  827. 

8.  Where  an  indictment,  found  in  October,  1893,  charged  that  on  the 

Ist  of  July,  181)3,  defendant  made  an  assault  with  a  deadly 
weapon,  to-wit,  a  certain  rock,  knife  and  brickbat,  want  of  juris- 
diction did  not  appear,  for,  time  not  being  of  the  essence  of  the 
offence,  the  chai^  would  have  been  sustained  and  the  jurisdic- 
tion maintained  by  proof  of  a  simple  assault  more  than  one  and 
less  than  two  years  from  the  finding  of  the  indictment     Iblfi. 

9.  Where  the  jurisdiction  of  the  Court  is  voidable  by  matter  de  honi 

the  record,  but  no  defect  of  authority  appears  upon  an  inspec- 
tion of  the  record  of  an  indictment,  trial  and  conviction,  such  a 
record  cannot  be  collaterally  impeached  in  a  prosecution  for 
perjury  for  taking  a  false  oath  in  the  course  of  the  trial  by  allow- 
ing that  the  jurisdiction  might  have  been  ousted  though  it  was 
not  defeated.     Ibid. 

10.  One  State  or  sovereignty  cannot  enforc^e  the  penal  or  criminal  laws 

of  another  or  punish  crimes  or  offences  committed  in  and  against 
another  State  or  sovereignty.     StxUe  v.  HaU,  909. 

11.  Where  the  fatal  stroke  and  death  occur  in  the  same  State  the 

offence  of  murder  at  common  law  is  there  complete,  aod  the 
Courts  of  that  State  can  alone  try  the  offender  for  that  specific 
common  law  crime.     Ibid. 

12.  Where  one  puts  in  force  an  agency  for  the  commission  of  crime 

he,  in  legal  contemplation,  accompanies  the  same  to  the  point  J 

where  it  becomes  effectual — the  criminal  act  is  the  impinging  of 
the  weapon  on  the  party  injured,  and  that  is  where  the  impinge- 
ment happens;  therefore,  wliereone,  standing  in  North  Carolina, 
by  the  iiring  of  a  bullet,  killed  another  standing  in  Tennessee,  the 
assault  or  stroke  was  in  the  latter  State  and  at  common  law  the 
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murder  wa?  committed  in  that  State,  and  its  Courts  alone  have 
jurisdiction  of  the  offence.     Ibid. 

13.  Xor,  in  such  case,  is  jurisdiction  conferred  upon  the  Courts  in 
.  this  State  by  the  statute  (section  1197  of  The  Code)  which  pro- 
vides that  "  in  all  cases  of  felonious  homicide,  where  the  assault 
shall  have  been  made  within  this  State,  and  the  person  assaulted 
shall  ctte  without  the  limits  thereof,  the  offender  shall  be  indicted 
and  punished  for  the  crime  in  the  county  where  the  assault  was 
made,  in  the  manner,  to  all  intents  and  purposes  as  if  the  person 
assaulted  had  died  within  the  limits  of  this  State";  the  term 
"  assault,''  .as  used  in  such  statute  meaning,  not  a  mere  attempt^ 
but  an  injury  inflicted  in  this  State,  and  resulting  in  death  in 
another  State.     Ihid. 

14.  Xor,  in  such  case,  will  the  fact   that  both   the  defendant  and 

deceased  were  citizens  of  North  Carolina  confer  jurisdiction  on 
the  Courts  of  this  State,  for  the  personal  jurisdiction  generally 
claimed  by  nations  over  their  subjects  who  have  committed 
offences  abroad  or  on  the  high  seas  does  not  exist  as  between  the 
States  of  the  Union  under  their  peculiar  relation  to  each  other. 
Ibid. 

JTRISDICTIOX   IX   PROCEEDIX    S  TO   RSTABLISH   PUBLIC 
ROADS,  (m. 

JI'RORS: 

1.  I'nder  section  1200  of  The  ('(nJe  it  is  error  on  the  trial  of  capital 

cases  to  j)ermit  the  State  to  peremptorily  challenge  a  juror  after 
he  has  been  passe<i  by  the  State  and  tendered  to  the  prisoner. 
(Clark,  J.,  dissenting).     State  v.  Fuller,  885. 

2.  The  discretionary  power  of  the  trial  Judge  in  respect  to  challenges 

of  jurors  is  confined  to  challenges  for  cause,  and  he  has  no  more 
authority  to  extend  the  time  for  making  peremptory  challenges 
beyond  the  limit  fixed  by  section  1200  of  The  Code  than  he  has  to 
allow  more  than  four  of  such  challenges.  (Cl.\rk,  J.,  dissent- 
ing).    Ibid. 

8.  Where  the  trial  Judge  found  the  facts  in  regard  to  the  alleged 
misconduct  of  the  jury  his  refusal  of  a  new  trial  on  that  ground 
is  not  reviewable  in  this  (^ourt.     Ibid. 

JUSTICE  OF  THE  PEACE: 

1.  The  privy  examination  of  a  wife,  as  to  the  execution  by  her  of  a 

deed,  taken  in  one  county  by  a  Justice  of  the  Peace  resident  in 
another  county,  is  invalid.     Dixon  v.  Robbiiin,  102. 

2.  A  judgment  of  a  Justice  of  the  Peace  not  docketed  within  a  year 

from  the  date  of  its  rendition  is  dormant  and  its  lost  vitality 

67 
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cannot  be  restored  by  docketing  the  same  in  the  Superior  Court, 
but  only  by  a  new  action  upon  it.     Coiven  v.  WUhrov\  568. 

3.  A  purchaser  under  an  execution  on  a  judgment  of  a  Justice  of 
the  Peace  docketed  after  the  lapse  of  a  year  acquires  no  title 
although  he  be  a  stranger  to  the  judgment  and  without  notice. 
Ibid. 

LABORERS,  Earnings  of: 

The  exemption  of  earnings  for  sixty  days  allowed  to  a  judgment 
debtor  under  section  493  of  The  Code  applies  only  as  to  proceed- 
ings on  judgments  for  private  debt«  and  not  to  taxes,  miming- 
ton  V.  Spruntj  310. 

LAND : 

Notes  of  a  married  woman  given  for  purchase  of  land  will  be  declarer! 
a  charge  thereon  when  she  sets  up  her  coverture  as  a  defence. 
Draper  v.  Allen,  50. 

LANDLORD'S  LIEN  FOR  RENT  AND  ADVANCES: 

Although,  under  sections  1754,  1799  and  1800  of  The  Code^  the  lien 
of  a  landlord  for  rent  and  advances  is  superior  to  that  of  a  third 
party  making  advances  to  the  tenant,  yet  such  priority  exists 
only  for  rent  accruing  or  advances  made  during  the  year  in 
which  the  crops  are  grown  and  not  for  a  balance  due  for  an  ante- 
cedent year.     Ballard  v.  Johwion,  141. 

LANDTX)RD  AND  TENANT : 

1.  A  release  of  a  landlord's  lien  on  a  crop  can  only  arise  \i\yox\  an 

absolute  and  unqualified  division  to  the  tenant  of  his  share; 
therefore, 

2.  Where  a  landlord  and  his  tenant  through  a  common  agent  desig> 

nated  and  set  apart  the  share  of  the  crop  which  the  tenant  was 
to  have  whenever  the  advancements  were  paid  on  it,  and  the 
tenant  was  told  not  to  remove  such  share  until  the  lien  was  paid 
off,  there  was  no  such  division  as  to  divest  the  lien  of  the  land- 
lord.    Jarrell  v.  Daniel ,  212. 

LAPPAGE,  ,^57: 

L  Where  the  boundaries  of  two  grants  or  deeds  lap  upon  each  other, 
the  constructive  possession  of  his  entire  boundary  remains  in 
him  who  has  the  better  title,  even  without  any  actual  possession 
whatsoever,  until  the  claimant  under  the  junior  grant  occupies 
the  lappage.     Boomer  v.  Gihhs,  76. 

2.  Possession  of  part  of  the  lappage  by  the  one  having  the  inferior 
title  gives  constructive  possession  of  the  whole  lappage  so  long 
as  the  one  having  the  better  title  has  not  actual  possession  of 
any  part.     Ibid, 
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3.  Under  The  Code,  JHl,  providing  that  no* action  shall  be  had 
against  one  who  has  been  in  possession  of  land,  under  color  of 
title,  for  seven  years,  by  one  having  right  or  title  thereto,  except 
during  the  seven  years  next  after  his  right  or  title  shall  have 
descended  or  accrued,  the  statute  begins  to  run  against  one  to 
whom  a  grant  of  the  land  has  been  made  only  from  the  time  of 
the  grant.     Hamilton  v.  Icard,  532. 

LARCENY: 

1.  While  secrecy  is  usually  a  part  of  the  evidence  of  felonious  intent 

it  is  not  such  an  essential  accompaniment  of  larceny  as  to  require 
the  State,  in  every  instance,  to  prove  an  attempt  to  conceal  the 
taking.     Slate  v.  Hill,  780. 

2.  Where,  in  the  trial  for  larceny,  there  was  conflicting  evidence  as 

to  the  manner  in  which  the  defendant  took  and  carried  from  a 
store  a  piece  of  meat,  it  was  proper  in  the  Court  to  leave  the 
question  of  felonious  intent  to  the  jury.     Ibid. 

LEASE: 

1.  Where  a  lease  was,  by  its  terms,  terminable  upon  the  sale  of  the 

land  by  the  lessor,  and  the  latter  conveyed  the  land  to  his  wife 
for  life  with  remainder  over  and  he  and  his  wife  thereafter  exe- 
cuted a  mortgage  upon  the  wife's  life  estate,  which  was  sold 
under  the  power  of  sale  contained  in  the  mortgage:  Held  (1), 
that  such  con vevances  constituted  a  *'sale"  of  the  land  and  ter- 
minated  the  lease;  (2),  that  the  purchaser  of  the  said  life  estate 
was  the  proper  person  to  give  to  the  occupants  of  the  lot  notice 
that  the  lease  was  ended  and  that  they  should  take  notice  of 
that  fact  and  conform  to  the  terms  of  tho  lease,  and  the  feilure 
of  the  remaindermen  to  join  such  purchaser  in  giving  the  notice 
cannot  affect  the  latter's  rights;  (3),  a  notice  by  such  purchaser 
to  the  occupants  of  the  lot  that  he  had  purchased  the  lot  and 
that  the  lease  was  ended  was  sufficient,  although  it  did  not 
specifically  require  the  removal  of  the  building.  Aydletl  v.  Pen- 
dleton, 1. 

2.  Where  a  lease  by  A.  and  wife  of  the  land  of  A.  provided  that  it 

should  terminate  upon  the  sale  of  the  land  by  the  lessors  and  A. 
conveyed  his  interest  in  the  land  to  his  wife  for  life  with  remain- 
der over,  and  in  a  suit  by  the  wife  against  the  lessee  for  pofc=se8- 
sion  upon  the  ground  that  the  conveyance  by  the  husbtind  ter- 
minated the  lease  it  was  adjudged  that  the  lease  had  not  been 
determined,  such  adjudication  could  not  affect  the  rights  of  a 
subsequent  purcha.«er  of  the  wife's  life  estate  in  a  suit  for  pos- 
session upon  the  ground  that  the  sale  by  both  the  husband  and 
wife  of  their  interest  in  the  land  had  terminated  the  lease. 
/  bid. 
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LETTERS  OF  ADMINISTRATION,  Application  for,  248. 

LEGACIES: 

L  Where  twenty  years  have  elapsed  between  the  time  when  suit 
might  have  been  instituted  for  the  recovery  of  legacies  and  the 
actual  date  of  suit  the  law  will,  for  the  sake  of  repose  and  to 
discourage  stale  claims,  raise  a  presumption  that  the  legacies 
have  been  paid  or  satisfied,  or  that  the  claim  therefor  has  been 
abandoned.     Cox  v.  Brower^  422. 

2.  Such  presumption  would  not  be  rebutted  although  it  should  be 

shown  that  the  interval  between  the  death  of  the  legatee  and 
the  appointment  of  an  administrator  had  been  sufficient  to 
reduce  the  i)eriod  during  which  there  was  a  person  to  bring 
action  to  less  than  twenty  years.     Ihid. 

3.  The  fact  that  a  legatee  was  at  the  time  of  the  death  of  the  testator 

a  non-resident  of  the  State  will  not  excuse  his  laches  and  delay 
in  bringing  suit,  since  he  had  the  right  to  sue  and  the  Courts 
were  at  all  times  open  to  non-residents  as  w^ell  as  residents  of  the 
State.     Ihid. 

LIEN,  Vendor's: 

A  vendor's  lien  for  the  purchase-money  of  land  does  not  exist  in 
this  State.     Draper  v.  Allen,  50,  and  Qninnerly  v.  (^linnerly,  145. 

LIEN  FOR  ADVANCES: 

1.  Although  under  sections  1754,  1799  and  1800  of  The  Code  the  lien 

of  a  landlord  for  rent  and  advances  is  superior  to  that  of  a  third 
party  making  advances  to  the  tenant,  yet  such  priority  exists 
only  for  rent  accruing  or  advances  made  during  the  year  in 
which  the  crops  are  grown,  and  not  for  a  balance  due  for  an  ante- 
cedent vear.     Ballard  v.  Johnson.  141. 

w 

2.  A  release  of  a  landlord's  lien  on  a  crop  can  only  arise  upon  an 

absolute  and  unqualified  division  to  the  tenant  of  his  share; 
therefore,  where  a  landlord  and  his  tenant  through  a  common 
agent  designated  and  set  apart  the  share  of  the  crop  which  the 
tenant  was  to  have  whenever  the  advancements  w^ere  paid  on  it, 
and  the  tenant  was  told  not  to  remove  such  share  until  the  lien 
was  paid  ofi*,  there  was  no  such  division  as  to  divest  the  lien  of 
the  landlord.     Jarrell  v.  Daniel,  212. 

3.  Lien  for  advances  to  aid  in  the  cultivation  of  crops  has  priority 

over  mortgage  indebtedness  when  the  mortgagor  is  allowed  to 
remain  in  possession,     (hrr  v.  Dail,  284. 

MAILING  PROCESS:    See  "Process." 
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LIEN  FOR  TAXES  ON  MORTGAGED  LAND: 

1.  It  is  incumbent  on  a  mortgagee  to  see  to  it  that  the  land  mortgaged 

is  listed  for  taxes  and  that  the  taxes  be  paid.    Wooten  v.  Sugg,  295. 

2.  Land  sold  on  the  foreclosure  of  a  mortgage  is  liable  for  taxes 

assessed  after  the  execution  of  the  mortgage.     Ibid. 

LIEN  OF  JUDGMENT,  377  (see,  also,  "Judgment"): 

On  March  18, 1876,  a  judgment  was  docketed  against  G.  and  a  home- 
stead allotted  on  July  31,  1876;  she  conveyed  it  to  H.  December 
29,  1881,  and  died  June  2,  1891:  Held,  in  a  proceeding  by  G.'s 
administrator  to  sell  the  land  for  assets  to  pay  the  judgment, 
that  the  lien  continued  so  ^s  to  be  a  charge  upon  the  land,  and 
that  the  administrator  was  entitled  to  sell  it  to  pay  the  judgment 
and  costs  of  its  enforcement.     Bh/the  v.  Gash,  659. 

LIMITATIONS:    See  *'Statcte  of  Limitations." 

LIMITATION,  Conditional:    See  "Devise." 

LIS   PENDENS   (see,  also,  1  and  6  of  "Action  to  Sub-iect  Land  to 
Payment  op  Decedent's  Debts"): 

1.  Under  section  229  of  The  Code,  which  is  a  statutory  substitute  for 

the  common  law  rule  of  //j»  pendens^  it  is  unnecessary  to  file  a 
separate  and  formal  notice  when  the  action  affecting  the  title  to 
land  is  pending  in  the  county  where  the  land  is  situated,  pro- 
vided the  pleadings  <x)ntain  the  names  of  the  parties,  the  object 
of  the  action  and  a  description  of  the  land  to  be  affected.  Arring- 
ton  V.  Arrington,  151. 

2.  Where  the  designation  of  land  in  the  pleadings  is  so  definite  that 

any  one  bj-  reading  it  can  learn  thereby,  either  by  des(!ription  or 
reference,  what  property  is  intended  to  be  made  the  subject  of 
litigation,  it  is  suflBcient  to  constitute  lis  petidens.     Ibid. 

3.  Although,  where  a  suit  affecting  the  title  to  real  estate  is  prosecuted 

with  diligence,  the  /w  pendem  continues  until  final  judgment,  or 
until  canceled  under  direction  of  the  Court,  and  no  loss  or  destruc- 
tion of  the  notice  will  affect  its  efficiency,  yet,  where  the  suit  is 
transferred,  by  consent,  to  another  county  on  the  original  papers 
and  nothing  is  left  on  the  files  to  inform  a  purchaser  of  the  nature 
of  the  action  and  the  property  to  be  affected  by  it,  the  lis  pnidens 
fails  and  a  borm  fide  purchaser  will  be  protected.     Ibid. 
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MALICE: 

Malice,  but  not  premeditation  or  deliberation,  is  presumed  from  the 
use  of  a  deadly  weapon.     State  v.  Fuller^  885. 

MARKET  VALUE,  224. 

MARRL\GE  EVIDEN'CE: 

L  A  paper- writing  purporting  to  be  a  contract  of  marriage,  and  to 
be  signed  by  the  contracting  parties  at  the  time  of  the  alleged 
marriage,  is  admissible,  in  the  trial  of  an  indictment  for  fornica- 
tion and  adultery,  not  only  in  corroboration  of  a  witness  who 
testified  to  the  facts,  but  also  as  substantive  evidence  to  prove 
the  marriage.     State  v.  Behrman^  797. 

2.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adult-ery, 

a  photograph  of  defendant  was  introduced,  on  the  back  of 
which,  signed  with  his  name,  were  words  purporting  to  be  a 
marriage  to  his  wife  and  indicating  that  the  one  to  whom  the 
message  was  addressed  was  married,  and  the  alleged  wife  (prose- 
cuting witness)  testified  that  the  writing  was  the  defendant's 
and  that  the  photograph  had  been  sent  to  her:  Heldf  that  such 
writing  was  admissible  as  an  acknowledgment  of  marriage. 
Ibid. 

3.  Where,  in  the  trial  of  an  indictment  for  fornication  and  adultery, 

the  material  issue  was  whether  the  prosecuting  witness  and 
defendant  were  married  in  a  foreign  country,  a  certificate  by 
the  officiating  rabbi  attesting  the  marriage  and  certified  by  the 
signature  and  seal  of  the  official  minister  of  such  foreign  coun- 
try was  competent  as  a  part  of  the  res  gentx  to  support  the  testi- 
mony of  the  prosecuting  witness  as  to  the  fjftct  of  the  marriage. 
!bk{. 

MARRLAGE  LK^ENSE: 

L  What  is  negligence  and  what  is  reasonable  diligence  are,  when 
the  facts  are  ascertained,  questions  of  law  to  be  declared  by  the 
Court;  therefore,  in  an  action  against  a  Register  of  Deeds  for 
wrongfully  issuing  a  marriage  license,  it  was  error  to  leave  to 
the  jury  the  (juestion  whether  the  defendant  made  reasonable 
incjuiry  as  to  the  age  of  the  female.     Joymr  v.  Roberta,  J^9. 

2.  A  Register  of  Deeds  who  issues  license  for  the  marriage  of  a 
female  under  eighteen  years  of  age,  after  being  informed  and 
believing  that  her  father  is  dead  and  after  obtaining  the  written 
consent  of  her  mother,  will  be  considered  as  having  made  such 
reasonable  inquiry  as  contemplated  by  the  statute.     Ibid. 
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MARRIED  WOMAN  (see,  also,  '*Feme  Covert"),  UHi: 

1.  Since  a  feme  covert  may,  with  the  consent  of  her  husband,  convey 

her  land  "as  if  she  were  single,"  a  conveyance  by  her  estops 
her  from  afterward  acquiring  by  grant  from  the  State  rii>arian 
rights  incident  to  the  land  conveyed,  and  even  if  she  subse- 
quently entered  under  another  title  lapping  upon  the  boundaries 
of  her  own  conveyance  it  was  necessary  in  order  to  effect  a  dis- 
seizin that  she  should  occupy  the  interference  and  to  mature 
title  that  the  occupation  should  continue  seven  years.  Zimmer- 
inan  v.  Hobinsoiif  39. 

2.  Any  deed  made  to  her  subsequently  would  feed  the  estoppel,  and 

she  could  only  have  availed  herself  of  it  by  actual  occupation  of 
the  land  previously  conveyed.     Ibid. 

3.  Although  a  feme  covert  cannot  charge  her  separate  real  estate  by 

an  obligation  in  the  nature  of  a  contract  unless  she  be  privily 
examined  as  to  her  consent,  and  although  her  contracts  will, 
upon  the  plea  of  her  coverture,  be  declared  void,  yet  equity  will 
not  permit  her  to  repudiate  a  transaction  and  at  the  same  time 
retain  and  enjoy  its  benefits.     Draper  v.  Aliens  50. 

4.  A  note  signed  by  husband  and  wife  containing  a  clause,  **and  the 

said  husband  hereby  consents  that  the  above  note  shall  be  a  charge 
on  the  separate  estate  of  his  said  wife  for  the  payment  of  this 
note,"  expressly  charges  the  separate  i^ersonal  estate  of  the  wife. 
Joiies  V.  CraigmileSy  613. 

5.  In  the  case  of  an  express  charge  it  is  not  necessary  that  it  should 

appear  that  the  consideration  is  beneficial  to  the  wife  nor  that 
the  separate  estate  should  be  specifically  described.     Ibid, 

6.  To  make  a  contract  of  husband  and  wife  an  expi'ess  charge  upon 

her  separate  personal  estate  it  is  unnecessary  that  the  assent  of 
the  husband  shall  be  signified  by  a  separate  clause,  his  execu- 
tion of  the  paper  jointly  with  his  wife  being  a  suflScient  compli- 
ance with  the  law  in  this  respect.     Ibid. 

7.  It  is  necessary  in  an  action  to  enforce  an  executory  contract  of  a 

married  woman,  as  a  charge  upon  her  separate  estate,  that  the 
complaint  should  describe  the  property  to  be  charged.     Ibid. 

8.  In  an  action  to  have  the  contract  of  a  married  woman  declared  a 

charge  upon  her  separate  estate  equity  will,  in  proper  cases,  lend  j 

its  aid  by  the  apix)intment  of  a  receiver  or  by  other  intcrlocu-  ft 

tory  orders  necessary  to  protect  the  rights  of  the  creditors. 
Ihid. 

MEASURE  OF  DAMAGES,  482,  597. 


I 
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MEMORANDA : 

1.  A  witness  may  be  compelled,  at  the  instance  of  a  party  who  is 

examining  him,  to  inspect  a  writing  which  is  present  in  court 
and  in  his  own  handwriting,  or  if  it  Qtherwise  appear  that  by 
referring  to  it  he  can  refresh  his  memory  concerning  the  trans- 
action to  which  it  relates.     State  v.  Staton^  813. 

2.  Where  a  writing  relates  to  collateral  matters  and  a  defendant  on 

trial  could  derive  no  benefit  from  compelling  a  witness  for  the 
prosecution  to  inspect  it,  the  refusal  of  the  Court  to  compel  wit- 
ness to  refresh  his  indistinct  recollection  of  the  matter  is  a  harm- 
less error  and  not  reversible.     Ibid. 

MONUMENTS:    See  '* Survey." 

MINORS: 

1.  The  Legislature  may  declare  it  unlawful  for  any  minor  to  enter  a 

bar-room.     State  v.  Austin,  855. 

2.  An  ordinance  of  a  town  prohibiting  an  unmarried  minor,  except 

when  acting  as  agent  f  r  his  father  or  guardian,  from  entering 
any  bar-room  or  room  where  spirituous,  vinous  or  malt  liquors 
are  kept  for  sale,  is  valid,  being  reasonable  and  consistent  with 
the  laws  of  the  State.     Ibid, 

MISAPPROPRIATION  OF  FUNDS: 

Where  an  indictment  charged  that  defendant  **did  convert  to  his 
own  use  and  embezzle"  a  check,  an  instruction  that  defendant 
was  guilty  if  he  received  the  check  and  misappropriated  it 
fraudulently,  whether  for  his  own  benefit  or  not,  was  proper. 
State  V.  Fount,  842. 

MISDEMEANOR: 

Begetting  a  bastard  child  is,  under  section  35  of  T/w  Code,  a  misde- 
meanor.    Myers  v.  Stafford,  234. 

MONUMENTS:    See  "Survey." 

MORTGAGE,  Of  homestead,  377. 

1.  A  mortgage  of  lands  by  one  indebted  at  the  time  bars  any  home- 

stead right  therein  without  the  joinder  and  privy  examination 
of  the  wife,  if  the  homestead  had  not  been  allotted  and  there 
were  no  docketed  judgments  upon  which  the  homestead  could  be 
allotted.     Dij-on  v.  Bobbins,  102. 

2.  No  notice  to  a  purchaser  of  land,  however  full  and  formal,  will 

supply  the  place  of  registration;  and,  hence,  a  mortgage  for  the 
purchase-money  of  land  has  no  priority  over  a  second  mortgage 
filed  first,  although  the  second  mortgage  has  notice  thereof. 
Qninnerly  v.  Quinnerly,  145. 
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3.  The  Act  of  1891,  ch.  391,  authorizing  the  sale  of  laud  for  taxes  in 
arrears  for  the  years  1881  to  1886,  inclusive,  provided  that  such 
sale  should  not  affect  purchasers  of  land  who  had  no  notice  of 
such  unpaid  taxes;  M.,  the  assignee  of  a  mortgage  on  land,  had, 
at  the  time  of  the  transfer  to  him,  no  notice  that  there  were  any 
unpaid  taxes  due  on  the  mortgaged  land,  hut  at  the  time  and 
prior  to  the  sale  of  the  land  under  foreclosure  proceedings  at 
which  he  bought  he  had  such  notice:  Held,  that,  as  the  title 
acquired  at  a  forclosure  sale  relates  back  to  the  date  of  the  exe- 
cution of  the  mortgage,  the  land  was  not  liable  for  taxes  assessed 
against  it  before  the  date  of  the  mortgage.     Moore  v.  Sagg,  2J»2. 

MORTGAGE   OF   WIFE'S   LAND   AS  SURETY   FOR   HUSBAXIVS 
DEBT : 

A  married  woman,  who  has  moi*tgaged  her  land  as  security  for 
her  husband's  debt,  has  the  rights  of  a  surety  as  to  the  liability 
thus  imposed  on  her  property,  and  is  entitled  to  have  all  of  her 
husband's  estate  included  in  the  mortgage  exhausted  to  the 
exoneration  of  hers,  and  may  also  object  to  the  diversion  of 
funds  that  should  have  been  applied  on  the  debt  to  her  exon- 
eration.    Deans  v.  Pate,  194. 

MORTGAGEE: 

1.  It  is  incumbent  on  a  mortgagee  to  see  to  it  that  the  land  mort- 

gaged is  listed  for  taxes  and  that  the  taxes  be  paid.  Wootnk  v. 
Sugg,  2^)5. 

2.  I^nd  sold  on  the  foreclosure  6f  a  mortgage  is  liable  for  taxet^ 

assessed  after  the  execution  of  the  mortgage.     Ibid, 

3.  After  default,  a  mortgagee  may  maintain  an  action  to  recover 

possession  of  the  mortgaged  premises.     Kiser  v.  (hjnlfft^  (HO. 

MORTGA(^OR  IN  POSSESSION: 

An  agricultural  lien  given  by  a  mortgagor  in  })osse6sion  of  land  to 
aid  in  the  cultivation  of  a  crop  thereon  will  not  be  subordinated 
to  the  mortgage  indebtedness.     (Virr  v.  /)a»7,  284. 

MOTION  TO  SET  ASIDE  VERDICT: 

1.  By  agreement  of  counsel  a  motion  to  set  aside  a  verdict  on  the 

ground  of  excessive  damages  assessed  thereby  made  at  the  trial 
term  may  be  heard  and  determined  by  the  same  Judge  at  a  sul>- 
sequent  term.     Muern  v.  Stafford,  231. 

2.  The  fact  that  an  appeal  was  perfected  pending  a  motion  to  set 

aside  a  verdict,  the  hearing  of  which  had  been  positioned  by 
consent  to  a  subsequent  term  of  Court,  did  not  debar  the  Judge 
l)elow  from  hearing  and  determining  such  motion  at  the  time 
appointed.     Ibid. 
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MUNICIPAL  AUTHORITY: 

1.  A  city  has  exactly  the  eame  rights  in  and  is  under  the  eame 

responsibilities  for  a  street  which  it  controls  by  dedication  only 
as  in  and  for  one  which  has  been  granted  or  condemned;  and 
the  rights  of  the  abutting  proprietor  are  no  greater  in  such  street  . 
than  if  it  had  been  granted  or  condemned.     Tate  v.  Greensboro, 
392. 

2.  The  law  gives  to  municipal  corporations  an  almost  absolute  discre- 

tion in  the  maintenance  of  their  streets,  since  wide  discretion  as 
to  the  manner  of  performance  should  be  conferred  where  respon- 
sibility for  improper  performance  is  so  heavily  laid.     Ibid. 

3.  The  charter  of  the  city  of  Greensboro  and  the  general  law  of  the 

State  (The  Code^  ch.  62,  Vol.  II)  give  to  the  municipal  authori- 
ties of  that  city  wide  discretion  in  the  control  and  improvement 
of  its  streets,  and  if  damage  result  to  an  abutting  property  owner 
by  reason  of  acts  done  by  it  neither  negligently  nor  maliciously 
and  wantonly,  but  in  good  faith  in  the  careful  exercise  of  that 
discretion,  it  is  d-amnum  absque  injuria.     Ibid. 

4.  The  Courts  will  not  interfere  with  the  exercise  of  a  discretion 

reposed  in  the  municipal  authorities  of  a  city  as  to  when  and  to 
what  extent  its  streets  shall  be  improved,  except  in  cases  of  fraud 
and  oppression  constituting  manifest  abuse  of  such  discretion. 
Ibid. 

5.  The  power  given  to  a  city  over  the  streets  can  be  delegated  to  a 

street  committee  composed  of  members  of  the  Board  of  Alder- 
men, ahd  the  members  of  such  committee,  acting  as  such  and 
within  the  limits  of  the  power  of  the  city,  are  not  answerable, 
individually,  for  damage  resulting  from  their  acts.     Ibid. 

6.  The  Legislature  may  transfer  to  municipal  bodies  created  by  it 

the  duty  and  responsibility  of  exercising  a  portion  of  its  own 
police  power  in  such  manner  as  the  commissioners  may  deem 
necessary.     State  v.  AuMitij  855. 

7.  Where  the  charter  of  a  town  authorizes  the  commissioners  **to 

make  such  by-laws,  rules  and  regulations  for  the  better  govern- 
ment of  said  town  as  they  may  deem  necessary,  provided  the 
same  be  not  inconsistent  with  the  laws  of  the  land,"  an  ordi- 
nance prohibiting  an  unmarried  minor,  except  when  acting  as 
the  agent  of  his  parent  or  guardian,  from  entering  any  bar-room 
or  room  where  spirituous,  vinous  or  malt  liquors  are  kept  for 
sale,  is  valid,  being  reasonable  and  consistent  with  the  laws  of 
the  Stat«.     Ibid. 
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MUNICIPAL  BONDS: 

1.  Where  there  is  an  inherent  constitutional  defect  in  the  statute 

authorizing  the  issue  of  municipal  bonds,  or  in  the  proceedings 
under  which  they  are  issued,  a  purchaser  takes  with  notice  and 
there  can  be  no  such  thing  as  an  innocent  holder.  Clnubro^tk  v. 
Commimoiieri^t  453. 

2.  The  only  authority  that  can  fasten  upon  a  municipality  an  obli- 

gation to  pay  a  subscription  to  a  railroad  is  the  duly  ascertained 
vote  of  a  majority  of  its  qualified  voters,  and  bonds  issued  with- 
out such  vote  being  ascertained  and  declared  are  invalid  even 
in  the  hands  of  an  innocent  purchaser.     I  hid. 

3.  Where  bonds  were  issued  by  the  commissioners  of  a  county  on 

behalf  of  a  town  under  an  act  of  the  Legislature  authorizing 
the  issue  upon  an  affirmative  vote  of  a  majority  of  the  qualified 
voters  of  the  town  and  neither  the  declaration  of  the  result  of 
the  election  nor  the  recitals  in  the  bonds  show  that  a  majority 
voted  in  favor  of  the  subscription,  the  purchasers  of  the  bonds, 
though  hoiux  fide  and  for  value,  will  not  be  protected  in  a  8uit 
to  restrain  the  collection  of  taxes  to  pay  the  same  unless  that 
fact  be  found  in  the  affirmative  by  a  jury.     Ibid. 

MUNICIPAL  CORPORATION: 

1.  Under  section  3803  of  Tfi^  Code,  applicable  to  all  towns  and  cities, 

in  the  absence  of  other  modes  provided  specially  by  charter^ 
giving  authority  to  keep  in  proper  repair  the  streets,  etc.,  of  the 
towns,  and  by  the  charter  of  Asheville  (chapter  ill,  Private 
Acts  1883),  which  gives  authority  to  provide  for  repairing  the 
streets,  removing  nuisances,  and  to  condemn  land  for  opening, 
widening  and  straightening  streets,  the  city  of  Asheville  has 
authority  to  change  the  grade  of  a  street.    Woffc  v.  Pearson^  621. 

2.  A  city  is  liable  for  damages  caused  by  grading  street*  oply  when 

the  work  is  done  in  an  unskillful  manner.     Ibid. 

3.  Ratification  is  equivalent  to  a  previous  authority;  therefore  the 

ratification  by  a  city  of  an  act  done  by  an  unauthorized  j>erson 
to  the  injury  of  another,  but  which,  if  done  by  the  city,  would 
have  been  rightful,  relieves  such  person  from  liability  as  a  tree- 
passer  although  the  ratification  was  after  suit  brought  by  the 
injured  party.     Ibid. 

4.  Where  a  nuisance  is  both  public  and  private  in  its  effect  it  may 

be  abated  by  one  to  whom  it  is  specially  injurious.     Ibid. 

5.  Where  defendant,  assuming  to  act  for  a  city,  changed  the  grade 

of  a  street  and  removed  therefrom  plaintiff's  wall,  which 
encroached  thereon  so  as  to  constitute  a  nuisance,  and  the  city 
ratified  his  acts  after  suit  brought,  plaintiff  could  only  recover 
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damages  resulting  during  the  time  between  the  act  and  the  rati- 
fication.    Ibid. 

6.  Municipal  corporations  may,  if  there  is  no  law  to  the  contrary, 

prescribe  a  fire  limit  and  forbid  the  erection  of  wooden  build- 
ings within  such  bounds  as  they  may,  by  ordinance,  prescribe; 
and,  it  seems,  this  may  be  done  by  or  through  the  delegated 
authority  of  the  Legislature,  even  where  the  enforcement  of  the 
law  or  ordinance  causes  a  suspension  of  work  previously  con- 
tracted for.     State  v.  Johnson,  846. 

7.  Where  the  Legislature  has  granted  authority  to  a  municipality  to 

suj)ervise  or  prevent  the  replacing  of  a  roof  with  another  of 
shingles,  instead  of  constructing  one  of  material  less  liable  to 
destruction,  an  ordinance  forbidding  an  owner  of  a  building 
within  a  prescribed  fire  limit  to  alter  or  repair  a  wooden  build- 
ing within  such  limit,  without  the  consent  of  the  Board  of 
Aldermen,  is  not  unreasonable,  and  will  be  upheld.     Ibid. 

MUNICIPALITY,  Boundaries  of: 

A  grant  to  a  riparian  owner,  running  with  a  navigable  stream,  extends 
onlv  to  the  low  water  mark  and  not  to  the  thread  of  the  stream, 
and  in  defining  the  limits  of  an  incorporated  town  bordering  on 
such  a  stream  the  same  rule  of  construction  applies.  Stat£  v. 
EauoHj  1^1, 

murdb:r.' 

1.  Where,  in  the  trial  of  two  persons  for  murder,  it  appeared  that 

in  a  mutual  affray  and  an  unequal  contest  between  the  deceased, 
who  was  unarmed,  and  the  two  defendants,  one  of  the  latter 
threw^  deceased  to  the  ground  and  held  him  there  while  the 
other  procured  an  axe  and  crushed  his  skull,  it  was  not  error  to 
instruct  the  jury  that  the  defendants  were  guilty  of  murder,  the 
circumstances  of  the  holding  by  one  and  the  hitting  by  the  other 
defendant  being  inconsistent  with  the  legal  conception  of  a  kill- 
ing in  the  heat  of  passion  engendered  in  an  encounter.  Stati'  v. 
Coley,  879. 

2.  Where  a  trial  Judge,  in  defining  two  degrees  of  murder,  inadvert- 

ently instructed  the  jury  that  the  fact  of  killing  with  a  deadly 
weapon,  when  admitted,  raised  the  presumption  or  justified  the 
inference  that  there  was  premeditation  instead  of  malice,  it  was 
an  erroneous  instruction  that  could  not  be  cured  by  any  subse- 
quent proposition  that  did  not  clearly  remove  from  the  minds 
of  the  jury  the  impression  created  by  such  instruction.  (Clark, 
J.,  dissenting).     Slate  v.  Ftdler,  885. 

MURDKR,  Degrees  in,  879. 
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NAKED  TRUST,  425. 

NEGLIGENCE: 

1.  Negligence  being  a  failure  of  duty,  proof  that  a  **Iive  wire"  car- 

rying a  deadly  current  of  electricity  wae  hanging  over  and  lying 
upon  a  sidewalk,  and  that  it  had  been  placed  above  the  street 
by  and  was  the  property  of  the  defendant  corporation  and  was 
under  the  control  of  the  servants  of  the  latter,  and  tliat  by  con- 
tact with  such  wire  a  person,  having  a  right  to  be  on  the  street, 
was  killed,  constituted  a  complete  prima/aci>  case  of  negligence, 
and  the  burden  was  put  upon  the  defendant  to  show  that  the 
wire  was  not  down  through  any  negligence  of  itself  or  its  ser- 
vants or  agents.     Haynes  v.  Gatf  Company j  203. 

2.  Where,  in  the  trial  of  an  action  for  an  injury  resulting  in  death 

and  caused  by  the  alleged  negligence  of  the  defendant,  it  appeared 
that  the  deceased,  an  intelligent  boy  ten  years  old,  while  walk- 
ing on  the  sidewalk  of  the  street,  grasped  a  "live"  guy  wire 
hanging  to  the  street  and  belonging  to  the  defendant,  and  was 
killed  by  the  contact,  and  there  was  no  visible  indication  that 
the  wire  was  charged  with  electricity:  Heldy  that  the  trial 
Judge  should  have  told  the  jury  that  there  was  no  evidence  of 
contributory  negligence  on  the  part  of  the  deceased.    Ibid. 

3.  The  utmost  degree  of  care  in  the  construction,  inspection  and 

repair  of  wires  and  poles  is  required  of  those  who  are  allowed  to 
place  above  the  streets  of  a  city  wires  chai^d  or  likely  to  be 
charged  with  a  deadly  current  of  electricity,  so  that  travelers 
along  the  highways  may  not  be  injured  by  defective  appliances. 
Ibid, 

4.  What  is  negligence  and  what  is  reasonable  diligence  are,  when  the 

facts  are  ascertained,  questions  of  law  to  be  declared  by  the 
Court.     Joyner  v.  Roberts^  389. 

5.  Where,  in  an  action  against  a  railroad  company  for  negligently 

causing  the  death  of  plaintiff's  intestate,  the  complaint  alleges 
no  other  negligence  than  the  failure  of  the  engineer  to  give  any 
notice,  by  whistle,  bell  or  otherwise,  of  the  approach  of  the 
train  to  intestate,  who  was  walking  on  the  track  and  was  run  over 
and  killed  by  the  locomotive,  no  sufficient  cause  of  action  is 
stated.     Pidp  v.  Raihray  (b.,  (597. 

6.  An  infant  twenty-two  months  old  is  incapable  of  contributory 

negligence  so  as  to  relieve  a  railroad  from  liability  for  the  negli- 
gent acts  of  its  employees.     BtHtoins  v.  Rnilroad,  699. 

7.  The  negligence  of  a  parent  or  guardian  in  allowing  a  child  of  ten- 

der vears  to  strav  and  wander  on  a  railroad  track  cannot  be 
imputed  to  such  child  so  as  to  relieve  a  railroad  company  from 
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reeponsibility  for  the  negligence  of  its  employees  in  an  action 
brought  by  or  on  behalf  of  the  child.     Ibid. 

8.  While  an  engineer  of  a  moving  train  has  the  right  to  suppose  that 
an  adult  on  the  track  will  leave  it  and  is  not  required  to  slacken 
'  speed,  yet  when  a  child  without  discretion  or  intelligence  is  seen 
or  can  be  seen  its  presence  must  be  regarded;  and  if  the  engineer, 
by  the  exercise  of  reasonable  care  and  prudence,  can  discover  a 
child  on  the  track  in  time  to  stop  the  train,  or  can,  with  the  exer-^ 
cise  of  reasonable  or  ordinary  care  and  prudence,  discover  that  a 
small  child  is  going  towards  the  track  or  running  near  so  as  to 
make  it  probable  that  it  will  go  on  the  track,  and  such  discovery 
can  be  made  in  time  to  stop  the  train,  it  is  the  duty  of  the  engi- 
neer to  stop  and  negligence  in  the  company  if  he  does  not  stop. 
Ibid. 

\).  Where  a  plaintiff  brakeman  disregarded  the  rules  of  a  railroad 
company  forbidding  brakemen  to  go  between  the  cars  in  coup- 
ling them,  which  he  had  agreed  to  observe,  and  was  injured, 
the  fact  that  the  conductor  of  the  train,  who  had  previously  seen 
him  go  between  the  cars  in  coupling  them,  told  him  to  "hurry 
up  and  couple  the  cars"  did  not  amount  to  an  order  to  go  between 
the  care  so  as  to  relieve  the  plaintiff  from  the  imputation  of  con- 
tributory negligence  in  so  doing.     Mason  v.  Railroad,  718. 

10.  While  a  brakeman  is  not  cuIpaMe  for  exposing  himself  to  danger 

in  disregard  of  the  rules  of  the  company,  but  in  obedience  to 
the  orders  of  the  conductor  in  charge  of  a  train,  yet  the  fact 
that  a  conductor  under  whom  a  brakeman  fonnerly  served  told 
liim  to  go  between  the  cars  when  they  could  not  be  otherwise 
coupled  did  not  justify  him  in  doing  so  several  months  later 
when  under  the  control  of  another  conductor  who  gave  no  such 
order.     Ibid. 

11.  Where  plaintiff  and  defendant  were  both  concurrently  negligent 

and  the  negligence  of  the  former  was  the  proximate  cause  of 
injury  to  the  plaintiff  the  latter  cannot  recover  damages  for  the 
same.     Ibid. 

12.  It  is  the  duty  of  a  railroad  company  in  running  its  trains  to  keep 

a  lookout  on  its  track  in  order  to  discover  and  avoid  any  obstnic- 
tions  that  may  be  encountered  thereon,  and  if  by  reasonable 
watchfulness  on  the  part  of  the  engineer  he  might  discover  a 
j)erson  on  the  track  in  a  perilous  position  and  apparently  insensi- 
ble to  danger,  in  time  to  avoid  injury,  and  the  engineer  fails  to 
keep  such  lookout  and  by  reason  thereof  injury  results,  the  rail- 
road company  is  guilty  of  negligence  for  which  an  action  may 
l>e  maintained,  provided  that  the  person  injured-  has  not  been 
guilty  of  contributorv  negligence.     Smith  v.  Railroad ,  728. 
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NEGOTIABLE  INSTRUMENT: 

1.  A  bond  negotiable  in  form  and  indorsed  for  value  and  without 

notice  before  maturity  is  to  be  regarded,  so  far  as  its  negotiability 
is  concerned  and  its  liability  to  be  governed  by  the  commercial 
law  applicable  to  promissory  notes,  as  if  it  were  a  promiseorj* 
note  not  under  seal.     ChriMian  v.  Parrott,  215. 

2.  The  obligor  in  such  a  bond  cannot  set  up  the  defence  that  prior  to 

its  transfer  the  payee  agreed  to  release  him  from  liability  thereon. 
Ibid. 

3.  Plaintiff  bank  rediscounted  for  N.  Bank,  along  with  other  note?,  a 

note  of  the  defendants  (against  which  the  latter  claimed  an 
equity)  and  placed  the  proceeds  to  the  credit  of  N.  Bank,  and 
before  receiving  notice  of  the  equity  paid  checks  of  N.  Bank  to 
the  extent  of  half  of  the  proceeds  of  such  rediscount:  IfM,  that 
plaintiff  was  a  purchaser  of  such  not€  for  value,  although  between 
the  date  of  such  rediscount  and  notice  of  the  equity  plaintiff  had 
credited  other  items  to  N.  Bank  and  at  time  of  such  notice 
owed  the  latter  more  than  the  proceeds  of  the  rediscount.  Bank 
v.  McNair,  3^5. 

4.  The  lapse  of  three  years  protects  the  surety  on  a  sealed  instru- 

ment.    Coffey  V.  Rehihartf  501>. 

o.  Although  a  bond  is  joint  and  several  on  its  face  the  suretyship  of 
an  obligor  may  be  shown  by  parol,  but  to  obtain  protection  by 
the  lapse  of  three  years  the  surety  must  show  that  his  relation 
was  known  to  the  creditor.     Ibid. 

6.  If  the  suretyship  of  the  surety  is  known  to  the  original  payee  and 

the  note  be  assigned  after  maturity  the  surety  will  be  protected 
by  the  lapse  of  three  years  after  maturity,  although  the  assignee 
takes  without  notice;  otherwise  if  the  note  be  assigned  before 
maturity  to  one  without  notice.     Ibid. 

7.  If  the  purchaser  of  a  note  before  maturity,  for  value  and  without 

notice,  subsequently  receives  notice  that  a  party  thereto  is  a 
surety  and  delays  action  for  three  years  after  maturity  the  surety 
will  be  protected  by  the  three  years'  statute  of  limitations.    Ihid. 

8.  Where  the  payee  (whether  original  or  by  a  previous  indorsement) 

of  a  note  assigns  or  transfers  it  by  indorsement  he  becomes  sim- 
ply an  indorserand,  by  section  50  of  The  Code,  liable  as  a  surety 
unless  by  the  terms  of  the  assignment  he  limits  his  liability;  if 
he  intends  to  trans«fer  the  title  only  he  should  use  the  wonls 
*'  without  recourse"  or  other  phrase  of  similar  import.  Iktrid- 
Hftn  V.  PoweUj  575. 

9.  An  indorsement,  **I  assign  over  the  within  note  to  P.,*'  does  not 

limit  the  indorser's  liabilitv  as  such.     Ibid. 
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10.  While,  if  the  note  be  in  the  hands  of  the  original  payee,  an  indorse- 

ment may  be  shown  to  have  been  upon  certain  conditions,  yet  a 
bona  fide  holder  for  value,  before  maturity  and  without  notice,  is 
not  affected  by  any  equities  existing  between  the  original  parties, 
and  the  same  rule  applies  between  the  last  payee  and  all  subse- 
quent indorsers.     Ibid. 

11.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement 

by  which  his  liability  was  restricted.     Ibid. 

NOMINAL  DAMAGES,  440. 
NON-RESIDENT  LEGATEE,  422. 

NONSUIT: 

Where  the  defendant  in  an  action  to  recover  land  sets  up  a  counter- 
claim for  substantive  relief  the  plaintiff  is  not  entitled  to  take 
a  nonsuit.     Wfkins  v.  SutileSy  550. 

NOTARY  PUBLIC: 

1.  The  certificate  of  a  Notary  Public  concerning  the  probate  or 

acknowledgment  of  deeds  is  prima  facie  evidence  of  the  truth 
of  its  pertinent  recitals;  hence  a  notary's  certificate  on  a  trust 
deed  signed  by  *' W.,  K.  &  Co,'*  that  it  was  ** acknowledged  by 
E.  W.,  one  of  the  firm  of  W.,  K.  &  Co.,  the  grantors,"  is  evi- 
dence of  the  fact  that  the  deed  was  executed  by  a  member  of 
the  firm.     Pipe  and  Foundry  Co.  v.  Woltman,  178. 

2.  The  statute  authorizing  a  Notary  Public  to  take  acknowledgments 

of  deeds  does  not  require  that  his  name  or  any  name  shall  be 
used  in  the  notarial  seal,  and  the  seal  appended  to  the  certificate 
is  presumably  his  in  the  absence  of  evidence  to  the  contrary. 
Beam  v.  Patey  194. 

NOTE  UNDER  SEAL:    See  "Bond." 

NOTK^E :     . 

1.  No  notice  to  a  purchaser  of  land,  however  full  and  formal,  will 

supply  the  place  of  registration;  therefore,  a  mortgage  given  for 
the  purchase-money  of  land  is  not  entitled  to  priority  over  a  sec- 
ond mortgage  which  is  filed  first,  though  the  second  mortgagee 
has  notice  thereof.     Qninnerfy  v.  Quimierlyj  145. 

2.  Under  Connor's  Act  actual  notice  of  a  prior  unregistered  contract 

to  convey  cannot,  in  the  absence  of  fraud,  affect  the  rights  of  a 
subsequent  purchaser  for  value  whose  deed  is  duly  registered. 
Maddojc  v.  Arp,  585. 

NOTICE,  Constructive:    See  "Lis  Pendens." 

NOTICE  OF  APPEAL:    See  "Appeal"  (1). 
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NOTICE  OF  SURETYSHIP  ON  NOTE:    See  ''Sircty.'* 

NOTICE  TO  QUIT  LEASED  PREMISES : 

The  purchaser  of  the  life  estate  in  leased  premises  is  the  proper  per- 
son to  give  notice  to  occupants  of  the  tenni nation  of  the  lease, 
and  the  remaindermen  need  not  join  in  giving  such  notice. 
Aydlett  v.  Pendleton^  1. 

NUISANCE: 

1.  Where  a  nuisance  is  both  public  and  private  in  its  effect  it  may 

be  abated  by  one  to  whom  it  is  specially  injurious.  Woljt  v. 
Pearson y  621. 

2.  Where  defendant,  assuming  to  act  for  a  city,  changed  the  grade  of  a 

street  and  removed  therefrom  plaintiff's  wall,  which  encroached 
thereon  so  as  to  constitute  a  nuisance,  and  the  city  ratified  lii8 
acts  after  suit  brought,  plaintiff  could  only  recover  daaiages 
resulting  during  the  time  between  the  act  and  the  ratilication. 
Ibid. 

OFFICER  OF  CORPORATION: 

A  corporation  is  liable  on  a  contract  made  by  its  general  manager 
within  the  scope  of  its  business.    CImve  v.  Pint'  Product  Ok^  304. 

OFFICER  OF  CITY,  How  affected  by  amendment  of  city  charter,  G7S. 

OFFICE,  Term  of,  903. 

OPINION: 

1.  To  be  indictable  the  false  pretense  must  be  of  some  existing?  fact 

in  contradistinction  alike  from  a  mere  promise  or  a  mere  opin- 
ion.    State  v.  Daniel  J  823. 

2.  Where  defendant  obtained  a  bottle  of  medicine  from  another  by 

false  representations  that  it  was  too  strong  to  be  applied  on  the 
face  of  such  other,  he  cannot  be  held  guilty  of  obtaining  goods 
under  false  pretenses.     Ibid. 

OPINION  OF  WITNESS,  879. 

OPTION,  108. 

ORDER  OF  ARREST: 

Although  not  altogether  orderly,  yet  it  is  not  error  to  render  judg- 
ment on  the  debt  claimed  in  the  main  action  before  the  trial  of 
issues  raised  in  proceedings  ancillary  thereto.  Alfison  v.  Mad- 
drey,  421. 
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ORDINANCE,  Town: 

1.  Where  the  charter  of  a  town  authorizes  the  commissioners  "to 

make  such  by-laws,  rules  and  regulations  for  the  better  govern- 
ment of  said  town  as  they  may  deem  necessary,  provided  the 
same  be  not  inconsistent  with  the  laws  of  the  land,''  an  ordi- 
nance prohibiting  an  unmarried  minor,  except  when  acting  as 
the  agent  of  his  parent  or  guardian,  from  entering  any  bar-room 
or  room  where  spirituous,  vinous  or  malt  liquors  are  kept  for 
sale,  is  valid,  being  reasonable  and  consistent  with  the  laws  of 
the  State.     Strife  v.  Austin^  855. 

2.  Where,  by  section  36  of  «h.  Ill,  Acts  of  1883,  the  Legislature 

empowered  the  city  of  Asheville  to  levy  and  collect  upon  everj' 
license  to  retail  spirituous  or  malt  liquors  a  tax  not  exceeding 
$500,  and  by  section  19  of  said  act  authorized  the  Board  of  Alder- 
men of  said  city  *^to  regulate  and  restrain  tippling-houses": 
Held,  that  the  city  had  authority  to  impose  such  license  tax  and 
to  pass  all  needful  ordinances  to  carry  into  effect  the  intent  and 
meaning  of  the  act  of  the  Legislature  and  to  impose  a  fine  or 
penalty  for  the  violation  of  the  same.    Slate  v.  Stevens^  873. 

3.  An  ordinance  of  a  city  imposing  a  fine  or  penalty  for  selling  liquor 

without  license  does  not  conflict  with  the  general  laws  of  the 
State  prohibiting  the  sale  of  liquor  without  license  and  is  there- 
fore valid,  and  a  prosecution  under  it  does  not  conflict  with  any 
criminal  action  pending  or  that  may  be  instituted  against  the 
defendant  on  account  of  the  alleged  selling  as  an  act  violative 
of  the  general  State  law.    Ibid. 

OYSTER  BEDS : 

1.  Where  a  grant  has  been  issued  in  strict  compliance  with  the  law- 

rights  of  property  have  been  acquired  which  cannot  be  taken 
away,  even  by  the  State,  in  the  absence  of  an  allegation  of  fraud 
or  mistake,  except  after  compensation  and  under  the  principle 
of  eminent  domain.    State  v.  Spencer,  770. 

2.  The  decision  of  the  Board  of  Shell-fish  Commissioners  fixing  the 

location  of  the  public  grounds  under  the  provisions  of  ch.  119, 
Acts  of  1887,  is  final  where  there  was  no  protest  or  appeal  and 
in  the  absence  of  fraud  or  mistake;  and  an  entry  and  grant  of  a 
natural  oyster  bed  not  included  in  the  boundaries  fixed  by  the 
Board  cannot  be  vacated  on  the  ground  that  such  bed  was  not 
subject  to  entry.     Ibid. 

PAROL  TRUST: 

A  party  seeking  an  interlocutory  injunction  is  not  required  to  estab- 
lish his  right  with  the  same  precision  and  certainty  that  is  neces- 
sary on  the  final  hearing;  therefore,  while  on  the  trial  of  an  issue 
69 
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as  to  the  existence  of  a  parol  trust  the  plaintiff  must  produce 
strong  and  convincing  proof  of  an  agreement  amounting  to  a 
trust  existing  at  the  time,  the  rule  does  not  apply  to  the  inten- 
sity of  proof  to  be  offered  in  the  prosecution  of  a  remedy  ancil- 
lary to  the  real  object  of  the  action.     Faison  v.  Hardy,  58. 

PAROL  EVIDENCE: 

Parol  evidence  is  admissible  in  the  trial  of  an  action  on  a  written 
contract  to  explain  the  meaning  of  abbreviations  of  words  and 
figures  contained  therein.     White  v.  McMillan,  349. 

PARTIES: 

1.  A  defect  of  parties,  if  it  appears  on  face  of  complaint,  should  be 

taken  advantage  of  by  demurrer;  if  otherwise,  the  defendant 
should  in  his  answer  set  out  the  names  of  the  necessary  parties 
so  that  the  Court  may  before  trial  decide  that  all  are  present  or 
not.     Johnson  v.  Gooch,  62. 

2.  The  simple  naming  of  '*  the  children  of  Alexander  James  and  the 

children  of  Calvin  James"  as  plaintiffs  does  not  have  the  effect 
to  make  them  parties  as  required  under  the  rules  of  practice  in 
the  Superior  Courts  (17  and  16  Clark's  Code,  p.  724),  which  point 
out  the  proper  mode  by  which  minors  may  sue  or  answer.  Javier 
V.  Withers,  474. 

PARTITION: 

1.  While  a  petition  for  partition  of  land  is  defective  which  does  not 

set  forth  that  the  petitioners  are  tenants  in  common  and  in  pos- 
session (the  general  rule  being  that  possession  of  one  tenant  in 
common  is  the  possession  of  all),  yet  the  omission  of  such  alle- 
gation does  not  deprive  the  Clerk  of  jurisdiction,  but  constitutes 
simply  a  defective  statement  of  a  cause  of  action.  Godwin  v. 
Early,  11. 

2.  A  Clerk  having  jurisdiction  of  a  petition  for  partition,  the  trans- 

fer thereof  to  term  for  trial  of  issues  raised  by  the  pleadings 
transferred  the  jurisdiction  to  the  Judge,  and  his  denial  of  a 
motion  for  leave  to  amend  the  petition  upon  the  ground  tliat  he 
had  no  iwwer  to  grant  it  was  error.    Ihid. 

3.  Where  there  are  contingent  interests  to  be  affected  by  the  pro- 

ceeding for  the  sale  of  land  for  partition  it  will  be  decreed  if 
there  is  some  one  before  the  Court  to  represent  such  interest,  it 
being  a  general  principle  that  every  one  has  a  right  to  enjoy  his 
own  in  severalty.     Overman  v.  Tate,  571. 

4.  The  interest  in  land  of  one  co-tenant  was  conveved  to  T.  and  his 

heirs  in  trust  for  the  sole  and  separate  use  of  T.*8  wife  for  life 
**and  at  her  death  to  such  child  or  children  and  the  representa- 
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tives  of  such  as  she  shall  have  living  by  the  said  T.,  and  their 
heirs  forever,"  and  in  default  of  such  child  or  representative  of 
such  living  at  the  death  of  the  wife,  then  to  T.  and  his  heirs;  T. 
<iied  leaving  him  surviving  his  wife  and  two  children  by  her,  as 
well  as  children  and  grandchildi*en  by  a  former  marriage:  Hel*i, 
in  a  suit  for  a  sale  for  partition  to  which  all  of  the  persons  named, 
together  with  the  ti-ustees,  are  parties  and  ask  for  the  sale,  the 
co-tenant  is  entitled  to  have  the  land  sold  for  partition.     Ibid, 

PARTNER : 

1.  Where  membere  of  a  firm  assume  a  fiduciary  relation  as  to  prop- 

erty committed  to  them,  and  a  misappropriation  is  made  by  one 
partner  with  the  knowledge,  connivance  or  assent  of  the  other, 
the  intent  of  the  latter  to  commit  a  breach  of  trust  is  conclu- 
sively presumed,  for  all  the  purposes  of  arrest  and  bail,  from 
such  knowledge  and  act.     Boykin  v.  Maddrey,  89. 

2.  A  trust  deed  executed  by  one  member  of  the  firm  in  the  firm 

name,  with  seal  attached,  is  binding  on  the  firm  as  a  contract, 
though  not  as  a  deed.     Pipe  and  Foundry  Co.  v.  Woltman,  178. 

PARTNERSHIP: 

1.  A  partnership  is  constituted  by  an  agreement  which  gives  to  the 

parties  thereto  not  only  a  community  in  the  profits  but  also  in 
the  capital.    Sawyer  v.  Bank,  13. 

2.  An  agreement  between  B.  and  S.  set  out  that  B.  had  employed  S. 

as  clerk  to  superintend  B.'s  store  as  long  as  the  latter  chose  to 
employ  him,  S.  to  have  half  the  net  profits,  and  further  declared 
that  S.  was  a  half  owner  of  all  the  goods,  moneys,  accounts,  notes, 
etc.,  belonging  to  the  store:  Held^  that  such  agreement  consti- 
tuted a  partnership,  and  S.,  as  surviving  partner,  is  entitled  to 
collect  the  firm^s  bank  balance.     Ibid. 

3.  Upon  the  death  of  one  partner  the  law  vests  the  title  to  the  part- 

nership assets  in  the  survivor  in  trust  to  pay  the  firm  debts  and 
divide  the  remainder  between  himself  and  the  administrator  of 
the  deceased  partner.     Weisel  v.  Cohb,  22. 

4.  Where  a  surviving  partner  of  a  firm  conveyed  to  "C,  administra- 

tor" of  the  deceased  partner,  the  assets  of  the  firm  to  enable  the 
said  **C.,  administrator,  to  pay  off  all  the  debts  and  liabilities  of 
the  deceased  partner,  including  the  debts  of  the  said  firm,  and 
to  legally  account  for  all  such  moneys  as  may  come  into  his 
hands  by  virtue  of  this  assignment":  Heldj  that  the  assignor 
(the  surviving  partner)  is  entitled  to  bring  suit  against  C.  indi- 
vidually for  an  accounting  of  his  trusteeship.     Ibid. 

iy.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  a  mem- 
ber of  a  partnership  who  has  indorsed  the  note  of  an  outside 
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party  to  the  firm  until  the  appointment  of  a  receiver  to  collect 
the  assets  or  other  settlement  of  the  firm's  afiairs.  Loan  Asso- 
ciation V.  Ferrelly  301. 

PARTIAL  PAYMENT. 

Partial  payment  on  a  judgment  does  not  arrest  the  running  of  the 
statute  of  limitations.    Hughes  v.  Boone,  54. 

PAYIVIENT,  Evidence  of: 

A  bond  to  plain tifi*  by  defendant's  intestate  found  among  the  tatter's 
papers,  purporting  to  be  for  a  balance  due  on  the  price  of  land, 
and  containing  a  statement  that  upon  its  payment  the  payee 
should  execute  a  deed  to  the  maker,  was  admissible  to  prove  pay- 
ment, to  the  extent  of  the  amount  of  the  note,  of  an  earlier  and 
larger  bond  given  for  the  price  of  the  land,  when  accompanied  by 
evidence  of  its  presentment  to  plaintiff*  and  of  his  declarations 
that  the  land  had  been  paid  for  and  that  a  credit  indorsed  on  the 
note  was  a  payment  on  the  land,  together  with  evidence  that  there 
was  only  one  land  transaction,  although  the  description  of  the 
land  in  the  bond  so  found  was  insufficient     Allen  v.  Alien,  121. 

PEREMPTORY  CHALLENGE  OF  JUROR:    See  "Jurobs." 

PERSON  ON  RAILROAD  TRACK: 

1.  It  is  the  duty  of  a  railroad  company  in  running  its  trains  to  keep  a 

lookout  on  its  track  in  order  to  discover  and  avoid  any  obstruc- 
tions that  may  be  encountered  thereon,  and  if  by  reasonable 
watchfulness  on  the  part  of  the  engineer  he  might  discover 
a  person  on  the  track  in  a  perilous  position  and  apparently 
insensible  to  danger,  in  time  to  avoid  injury,  and  the  engineer 
fails  to  keep  such  lookout  and  by  reason  thereof  injury  results, 
the  railroad  company  is  guilty  of  negligence  for  which  action 
may  be  maintained,  provided  that  the  person  injured  has  not 
•  been  guilty  of  contributory  negligence.    Smith  v.  Railroad,  782. 

2.  In  the  absence  of  imminent  danger  the  mere  going  upon  the  track 

is  not  contributory  negligence,  but  it  is  the  duty  of  a  person  to 
look  and  listen  for  the  approach  of  the  train,  and  if,  by  his  fail- 
ure to  exercise  such  care,  a  collision  occurs  he  will  be  deemed 
guilty  of  such  contributory  negligence  as  would  bar  an  action  for 
the  injury.     Ibid. 

PLEADING: 

1.  Under  The  Code,  as  well  as  at  common  law,  the  fiicts  constituting 
a  cause  of  action  or  defence  must  be  plainly  set  forth  in  the 
pleading.     Lassiter  v.  Roper,  17. 


INDEX.  1029 


2.  A  plea  of  the  statute  of  limitations  which  contains  no  fects  what- 

ever, and  which  refers  to  no  facts  in  the  other  parte  of  the  plead- 
ing which  lend  any  aid  to  the  plea  and  from  which  any  legal 
conclusions  can  be  deduced,  is  defective.    Ibid. 

3.  Although  a  counter-claim  set  up  in  an  answer  and  admitted  therein 

to  be  the  subject  of  another  action  pending  between  the  parties, 
will  be  abated  upon  the  objection  of  the  plaintiff  by  a  proper 
pleading,  yet  such  objection,  if  waived,  cannot  afterward  avail 
the  plaintiff.     Davis  v.  Terryj  27. 

4.  A  counter-claim  for  damages  for  the  malicious  prosecution  of  a 

prior  action  which  fiiiis  to  allege  facts  showing  that  the  prosecu- 
tion of  such  prior  action  was  without  probable  cause,  is  bad. 
Ibid. 

5.  Where  a  defect  of  parties  appears  on  the  face  of  the  complaint  it 

it  should  be  taken  advantage  of  by  demurrer;  if  such  defect  does 
not  BO  appear,  the  defendant,  in  his  answer,  should  set  out  the 
names  of  those  who  are  necessary  parties,  to  the  end,  in  either 
case,  that  the  Court,  being  thus  informed,  may  decide,  before 
the  trial  of  issues  of  fact  or  law,  that  all  necessary  parties  are 
present.    Johnson  v.  Qooch^  62. 

6.  Where  the  complaint  in  an  action  to  recover  land  alleges  title  and 

right  of  possession  in  the  plaintiff  proof  that  plaintiff  is  the 
owner  of  the  equity  of  redemption  in  the  land  will  permit  a 
recovery  as  against  a  mere  trespasser.  Arringion  v.  Arringtonf 
116. 

7.  Where,  in  an  action  by  a  principal  against  an  agent  for  money  due 

by  the  latter,  the  complaint  does  not  allege  a  demand  and  refusal, 
a  demurrer  on  that  ground  will  not  lie  when  in  the  answer, 
which  contains  a  demurrer,  a  general  denial  of  indebtedness  is 
made  and  the  statute  of  limitations  is  pleaded.  Lamb  v.  Ward, 
255. 

8.  Where  plaintiff  being  granted  leave  to  amend  his  complaint  and 

to  reply  to  the  answer  and  to  answer  the  counter-claim  which 
the  latter  set  up,  embodied  an  amendment  to  the  complaint,  a 
reply  and  an  answer  to  the  counter-claim  in  a  pleading,  and  the 
defendant  filed  no  other  answer,  but  an  issue  was  raised  by  the 
pleadings,  it  was  error  to  refuse  to  submit  the  issue  for  the  con- 
sideration of  the  jury.     Wiggins  v.  Kirkpatrickj  298. 

9.  In  an  action  on  a  note  the  answer  averred  that  if  the  note  was 

received  at  all  by  plaintiff  it  was  **  received  coupled  with  and 
subject  to  all  the  equities"  between  defendant  and  the  payee, 
and  pleaded  a  counter-claim  on  account  of  defective  title  to  the 
land  for  which  the  note  was  given;  and  the  amended  complaint 
denied  the  averment  as  to  the  defective  title  of  the  land:  Held 
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that  issues  were  raised  by  the  pleadings  which  ought  to  have 
been  submitted  to  the  jury.     Ibid. 

10.  In  an  action  begun  as  a  proceeding  for  the  re-allotment  of  homestead, 

but  which,  by  consent  of  the  judgment  creditor  and  debtor  and 
the  mortgagees  of  the  latter,  had  become  one  for  the  foreclosure 
of  mortgages,  the  plaintiff  caused  the  wife  of  the  judgment  debtor 
to  be  made  a  party  defendant  for  the  purpose  of  enabling  her  to 
assert  any  rights  she  might  have;  she  filed  an  answer  which 
tended  to  revive  issues  which  had  been  finally  adjudioat4^d 
between  plaintiff  and  her  husband  instead  of  setting  up  any 
rights  of  her  own:  Held,  that  such  answer  was  immaterial  and 
was  properly  disregarded  by  the  Judge  below.  VanMory  v. 
Thornton^  375. 

11.  If,  after  an  estoppel  has  arisen,  the  existence  of  the  contrary  &ct 

is  averred  by  one  of  the  parties,  the  other  may  show  it  by  plead- 
ing if  it  be  not  already  apparent  on  the  record;  but  if,  having 
the  opportunity  to  do  so,  he  fiiil  to  plead  and  rely  upon  it,  and 
answer  to  the  fact  and  again  put  it  in  issue,  the  estoppel,  when 
offered  in  evidence,  loses  its  conclusive  character  and  may  be 
repelled  by  opposite  proof.  Where,  however,  the  pleadings  are 
general,  as  in  actions  of  ejectment,  etc.,  the  party  having  oppor- 
tunity to  plead  it,  the  estoppel  retains  its  exclusive  character, 
and  the  jury  must  find  according  to  it.     Wilkins  v.  Sattles,  550. 

12.  An  allegation  in  a  complaint  that  one  purchased  the  land  in  con- 

troversy and  paid  for  the  same  and  was  entitled  to  a  grant  from 
the  State  on  the  payment  of  the  grant  fees  (where  such  land  is 
a  part  of  the  "  Cherokee  Lands  ")  is  a  sufficient  declaration  that 
the  charges  have  been  paid  to  the  proper  officer  and  that  noth- 
ing remains  to  be  done  but  to  procure  a  grant  from  the  Secretary 
of  State  in  the  usual  way.     Wilson  v.  Detveene,  651^. 

13.  An  allegation  that  "the  administrators,  in  the  administration  of 

the  estate  of  deceased,  sold  certain  lands  and  assigned  the  certifi- 
cate of  survey,  is  not  a  sufficient  averment  of  a  sale  under  law- 
ful authority,  but  in  an  action  to  recover  such  lands  such  insuf- 
ficiency is  cured  by  the  allegation  that  the  administrator  obtained 
judgment  on  the  notes  given  for  the  purchase  of  such  lands  and 
had  the  same  sold  under  execution,  for,  in  such  case,  the  law- 
presumes  that  the  Court  acted  properly  in  rendering  the  judg- 
ment and  will  not  permit  it,  or  the  sale  made  under  it,  to  be 
attacked  in  an  indirect  and  collateral  way.    Ibid. 

PLEDGEE  OF  NOTE  SECURED  BY  MORTGAGE: 

R.  &  Co.,  holding  a  mortgage  to  secure  a  note  and  advances  made  and 
to  be  made,  transferred  the  note  before  maturity  to  plaintiff  as 
collateral  security,  and  thereafter  made  an  assignment  to  the 
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defendant  of  all  their  property,  including  the  mortgage,  for  the 
benefit  of  creditors;  the  mortgagors  delivered  a  part  of  the 
crop  covered  by  the  mortgage  to  the  defendant,  who  converted 
the  same  into  money:  IMd  (1),  that  the  defendant  assignee  in 
respect  to  such  transaction  succeeds  only  to  the  rights  of  R.  & 
Co.,  his  assignors;  (2),  that  plaintiff,  assignee  of  the  note,  is 
entitled  to  have  the  money  applied  on  the  note  in  preference  to 
the  account  for  advances.     Walton  <k  Whami  Co.  v.  DaviSj  104. 

POLICE  POWER: 

1.  The  Legislature  may  declare  it  unlawful  for  any  minor  to  enter  a 

bar-room.     State  v.  Austin f  855. 

2.  The  Legislature  may  transfer  to  municipal  bodies  created  by  it 

the  duty  and  responsibility  of  exercising  a  portion  of  its  own 
police  power  in  such  manner  as  the  commissioners  may  deem 
necessary.    Ibid, 

POSSESSION : 

1.  AVhere  the  boundaries  of  two  grants  or  deeds  lap  upon  each  other 

the  constructive  possession  of  his  entire  boundary  remains  in 
him  who  has  the  better  title,  even  without  any  actual  possession 
whatsoever,  until  the  claimant  under  the  junior  grant  occupies 
the  lappage.     Boomer  v.  Gibbs,  76. 

2.  Possession  of  part  of  the  lappage  by  the  one  having  the  inferior 

title  gives  constructive  possession  of  the  whole  lappage  so  long 
as  the  one  having  the  better  title  has  not  actual  possession  of 
any  part.     Ibid 

3.  The  test  of  the  sufficiency  of  possession  of  land  to  mature  title  is 

the  liability  of  the  occupant  to  an  action  of  trespass  in  eject- 
ment.    Ibid. 

4.  In  an  action  to  recover  land  the  plaintiff  must  have  the  right  to 

the  possession  not  only  at  the  institution  of  the  suit  but  at  the 
time  of  the  trial  also;  hence,  in  the  trial  of  such  an  action,  where 
it  appeared  that  the  plaintiff  had  at  the  commencement  of  the 
action  only  an  equity  of  redemption  in  the  land,  it  was  error  to 
exclude  testimony  tending  to  show  that  between  the  commence- 
ment of  the  action  and  the  trial  the  plaintiff  had  lost  her  equita- 
ble title.     Arrington  v.  Arrington^  116. 

POSSESSION,  Constructive: 

The  constructive  possession  of  one  claiming  under  color  of  title  for 
twenty-one  years — the  period  necessary  to  give  title  against  the 
State  {T}ie  Code,  §139,  subd.  2)— is  not  interrupted  by  the  mere 
issuance  to  another  of  a  patent  including  part  of  the  land  claimed 
by  him  wliere  his  actual  possession  is  within  the  lappage.  Ham- 
ilton  V.  Icard,  532. 
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PRACTICE: 

As  TO  Appeals  (see,  also,  "  Appealu"): 

1.  Where  appellant's  counsel,  five  days  after  the  adjournment  of 

Court,  mailed  by  registered  letter  notice  of  appeal,  statement  of 
case,  and  copies  and  fees  to  the  Sheriff  of  the  county  at  the 
county-seat,  bo  as  to  leave  ample  time  for  service  on  appellee's 
counsel,  who  resided  at  that  place,  the  failure  of  the  Sheriff  to 
take  the  notice,  etc.,  from  the  post-office  until  after  the  ten  day? 
allowed  for  service  cannot  be  imputed  to  the  appellant  as  his 
laches.    Arrington  v.  Arrington^  113. 

2.  In  such  case,  where  the  &cts  are  not  disputed,  the  case  will  be 

remanded  and  the  appellee  will  be  allowed  five  days  after  the 
certificate  of  this  Court  is  filed  in  the  Court  below  to  file  excep- 
tions to  the  appellant's  case  on  appeal  nunc  pro  tunc,  and  in 
default  of  an  agreement  the  Judge  who  tried  the  cause  will  settle 
the  case.    Ibid. 

3.  Where  no  case  on  appeal  accompanies  the  record,  and  no  error  is 

apparent  on  the  face  of  the  latter,  the  judgment  below  will  be 
affirmed.     Maggetiy,  Roberts^  227;  Fertilizer  Co.  v.  Bhek,  591. 

4.  The  time  within  which  a  case  and  counter-case  on  appeal  must  be 

served  being  prescribed  by  statute,  the  Courts  cannot  prescribe  a 
different  method  by  extending  the  time,  but  this  can  only  be 
done  by  consent  of  the  parties  if  admitted  or  reduced  to  writing 
or  entered  on  the  minutes  or  docket.     Rosenthal  v.  Roherson,  594. 

5.  The  time  for  service  of  a  case  on  appeal  must  be  computed  from  the 

day  of  the  actual  adjournment  of  the  Court,  and  not  from  the  last 
day  to  which  a  term  of  Court  could  be  extended.    Ibid, 

6.  Service  of  a  case  on  appeal  after  the  expiration  of  the  time  allowed 

for  the  same  is  a  nullity.    Ibid. 

7.  Although  the  absence  of  a  case  on  appeal  is  not  ground  for  a  motion 

to  dismiss,  the  judgment  will  be  affirmed  unless  errors  appear 
on  the  fiuje  of  record  proper.    Ibid. 

8.  Where  the  appellant  is  a  plaintiff  who  has  submitted  to  a  nonsuit, 

there  can  be  no  error  in  the  record  proper  which  could  a\*ail  him. 
Ibid. 

9.  Where  no  judgment  was  entered  below  an  appeal  from  a  judgment 

of  nonsuit  will  be  dismissed.    Ibid. 

As  TO  Attachments: 

1.  The  Court  has  power  to  permit  amendment  of  an  affidavit  in 
attachment  proceedings  which  was  insufficient  as  failing  to  state 
how  the  debt  arose,  and  from  an  order  granting  such  amend- 
ment no  appeal  lies.     (Jook  v.  Mining  Co.,  617. 
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2.  An  amendment  of  an  insufficient  affidavit  in  attachment  relates 

back  to  the  beginning  of  the  proceedings,  and  no  rights  based  on 
such  irregularity  can  be  acquired  by  third  parties  by  subsequent 
attachments  intervening  between  the  original  affidavit  and  the 
amendment.     Ibid. 

3.  Parties  who  intervene  in  attachment  proceedings  cannot  be  heard 

to  object  to  the  irregularity  of  the  same,  that  being  a  matter 
between  the  parties  to  the  main  action.    Ibid. 

4.  Where  the  enforcement  of  a  debt  or  other  liability  is  sought  by 

subjecting  property  of  a  non-resident,  the  jurisdiction  is  based 
upon  the  seizure  of  the  pro|>erty  and  only  extends  to  the  prop- 
erty attached;  and  no  personal  judgment  can  be  rendered 
against  the  defendant,  not  even  for  the  costs,  or  affecting  other 
property  within  the  State.     Long  v.  Luturance  Co.,  465. 

As  TO  JUDn.\!ENT8: 

1.  Where,  after  a  decree  ordering  a  sale  of  land,  in  a  suit  to  foreclose 

a  mortgage,  the  defendant  mortgagor  died  and  his  heirs  were 
not  made  parties  and  the  sale  was  made  and  confirmed  without 
notice  to  the  heirs,  the  decree  confirming  the  sale  was  irregular 
but  not  void.     Ererett  v.  Reynolds^  '^QQ. 

2.  The  proper  remedy  to  have  an  irregular  judgment,  though  final, 

set  aside  is  bv  a  motion  in  the  cause.     Ibid. 

3.  A  motion  to  set  aside  an  irregular  judgment  confirming  the  sale 

of  land  in  foreclosure  proceedings  will  not  be  allowed  where 
there  is  nothing  to  indicate  that  the  parties  have  been  or  may 
be  prejudiced  thereby.     Ibid. 

4.  Although  not  altogether  orderly,  yet  it  is  not  error  to  render  judg- 

ment on  the  debt  claimed  in  the  main  action  before  the  trial  of 
issues  raised  in  proceedings  ancillary  thereto.  Allison  v.  Mod- 
drey,  421. 

5.  An  action  brought  in  one  county  to  correct  a  judgment  rendered 

in  another  cannot  be  treated  as  a  motion  in  the  cause.  Rosenthal 
v.  Roberson,  594. 

().  Where  the  summons  in  an  action  was  served  upon  **  W.  A.  F.,'*  who 
was  named  in  the  summons,  the  fact  that  a  judgment  was  ren- 
dered against  "  W.  H.  F."  does  not  necessarily  vitiate  it  or  ren- 
der it  void;  but  it  may  be  corrected  by  motion  in  the  cause,  and 
is  expressly  allowed  at  any  time  by  section  273  of  The  Code,  and 
need  not  be  made  within  a  year  after  notice  thereof.     Ibid. 

7.  An  order  or  judgment  made  by  consent  cannot  be  vacated  or 
modified,  even  at  the  term  at  which  it  is  entered,  without  the 
consent  or  acquiescence  of  all  parties  to  the  action,  unless  it 

70 
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appear  attirmatively  that  its  rendition  was  procured  by  the 
mutual  mistake  of  all  the  parties  or  by  fraud.  Dearer  v.  Jone*, 
Cvl9. 

8.  Where,  in  the  trial  of  an  action,  the  verdict  of  a  jury  was  set 
aside  by  consent,  it  was  error  to  re-instate  the  verdict  despite  the 
objection  of  one  of  the  parties,  it  not  appearing  afifimiatively  that 
the  first  order  was  procured  by  fraud.     Ihid. 

As  TO   PROCEEDIN<i8   FOR   DRAINING   LoWLANDS! 

1.  Chapter  253,  Act«  of  1889,  concerning  the  drainage  of  lowlands, 

does  not  expressly  repeal  section  1298  of  The  Code^  providing  for 
the  duty  of  commissioners,  but  leaves  in  operation  such  of  the 
provisions  as  are  not  repugnant  to  such  Act  of  1889.  ^yoHh\ng' 
ton  V.  Coward,  289. 

2.  Upon  the  hearing  of  the  report  of  commissioners  appointed  to  lay 

off  a  ditch  for  draining  lowlands  it  was  error  in  the  Clerk  to 
refuse  to  hear  witnesses  offered  by  jiarties  excepting  to  the  report, 
on  the  ground  that  he  could  not  legally  do  so.     Ibid. 

3.  On  appeal  from  the  judgment  of  the  Clerk  upon  the  report  of 

commissioners  to  lay  off  ditch  for  draining  lowland.s,  the  Judge 
can  set  aside  the  report  either  for  cause  or  in  his  discretion  if. 
in  his  opinion,  the  ends  of  justice  can  be  subserved  thereby. 
Ibid. 

As  TO  Spbc'ial  Appearance: 

1.  Where  a  defendant  appears  specially  to  move  to  dismiss   the 

action  and  notes  an  exception  to  the  refusal  of  his  motion,  bin 
subsequent  appearance  to  the  merits  waives  no  right  to  have  the 
refusal  of  his  motion  to  dismiss  reviewed  on  appeal,     yfnllen  v. 

Canal  Co.,  8. 

2.  The  finding  of  the  Court  below  that  an  appearance  entered  by  a 

defendant  in  an  action  was  a  special  appearance  is  not  reviewa- 
ble in  this  Court.     Long  v.  Insurance  Co.,  465. 

Ah  to  Service  op  Summons: 

1.  Where  an  action  is  for  the  recovery  of  a  debt  and  there  is  no 

attachment  of  the  property  to  confer  jurisdiction  there  can  be 
no  service  by  publication  of  the  summons,  and,  hence,  actual 
service  in  another  State  *'in  lieu  of  publication"  would  l>e 
invalid.     Long  v.  Lisurancr  Company,  4(55. 

2.  The  service  of  summons  and  otlier  process  which  ch.  120,  Acts  of 

1891,  authorizes  to  l>e  made  upon  a  non-resident  by  an  officer  of 
the  county  and  State  where  he  resides  is  "in  lieu  of  publication 
in  a  newspaper,"  and  can  only  be  made  in  those  cases  where 
publication  could  be  made,  to-wit,  in  actions  which  are  virtually 
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proceedinjj:s  in  rem  or  quasi  in  rem,  and  in  which  the  jurisdiction 
as  to  non-residents  only  authorizes  a  judgment  acting  upon  the 
property.     Ibid. 

As  TO  WniT  OF  Prohibition: 

1.  The  writ  of  proliibition  which  existed  at  common  law  and  is 

authorized  by  Art.  IV,  sec.  8  of  the  Constitution,  can  only  be 
issued  from  the  Supreme  Court.     Stah  v.  Whitakery  818. 

2.  The  writ  of  prohibition  does  not  lie  for  grievances  whicli  may  be 

redressed  in  the  ordinary  course  of  judicial  proceedings  by 
appeal,  rfcordari  or  certiorari,  and  hence  will  not  issue  to  prevent 
a  Mayor's  Court  from  proceeding  to  try  a  warrant  for  an  alleged 
violation  of  a  city  ordinance,  where  such  Court  has  jurisdiction 
of  the  persons  and  subject-matter  and  the  alleged  invalidity  of 
the  ordinance  can  be  determiued  on  appeal.     Ibid. 

3.  Where  a  petition  for  a  writ  of  prohibition  is  entertained  the  usual 

practice,  unless  prior  notice  of  the  petition  has  been  given,  is  to 
issue  a  notice  to  the  lower  Court  to  show  cause  why  the  writ 
should  not  issue  and  to  stay  proceedings  in  the  meantime.    Ibid. 

Gkxerallv: 

1.  A  Clerk  having  jurisdiction  of  a  petition  for  partition,  the  transfer 

thereof  to  term  for  trial  of  issues  raised  by  the  pleadings  trans- 
ferred the  jurisdiction  to  the  Judge,  and  his  denial  of  a  motion 
for  leave  to  amend  the  petition  upon  the  ground  that  he  had  no 
I)ower  to  grant  it  was  error,     (iodirin  v.  Earlij,  11. 

2.  Under  The  Code,  as  well  as  at  common  law,  the  facts  constituting 

a  cause  of  action  must  be  plainly  set  forth  in  the  pleading.  Lam- 
ter  v.  Roper,  17. 

3.  Where  a  defect  of  parties  appears  on  the  face  of  the  complaint  it 

should  l)e  taken  advantage  of  by  demurrer;  if  such  defect  does 
not  so  appear  the  defendant,  in  his  answer,  should  set  out  the 
names  of  those  who  are  necessary  parties,  to  the  end,  in  either 
case,  that  the  Court,  being  thus  informed,  may  decide,  before 
the  trial  of  the  issues  of  fact  or  law,  that  all  necessary  parties 
ai*e  present.     Johnaon  v.  Gooch,  62. 

4.  Where,  in  a  pending  suit,  one  of  the  parties  asks  for  the  appoint- 

ment and  joinder  in  the  suit  of  a  trustee  for  the  applicant  in 
the  place  of  a  deceased  trustee,  the  apjx)intment  so  made  is 
binding  only  on  the  party  so  requesting  it.     Ibid. 

o.  Where  an  action  was  brought  on  the  official  bond  of  a  Clerk  of 
the  Superior  Court  in  the  name  of  the  parties  injured  by  a  breach 
thereof,  it  was  not  error  in  the  Court  below  to  permit  an  amend- 
ment of  the  summons  by  the  insertion  of  the  words  "  The  State 
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on  relation  of"  after  the  pleadings  were  filed.  Forte  v.  Boonr, 
176. 

6.  By  agreement  of  counBel  a  motion  made  at  the  trial  term  to  8et 
.   aside  a  verdict  on  the  ground  of  excessive  damages  may  be  heard 

and  determined  by  the  same  Judge  at  a  subsequent  time.  Myem 
V.  Stafford,  231. 

7.  The  fact  that  an  appeal  was  perfected  pending  a  motion  to  set 

aside  a  verdict,  the  hearing  of  which  had  been  postponed  by 
consent  to  a  subsequent  term  of  Court,  did  not  debar  the  Judge 
below  from  hearing  and  determining  such  motion  at  the  time 
appointed.    Ih'uL 

■ 

8.  A  will  made  in  another  State  will  be  construed  according  to  the  j 

common  law  as  expounded  by  the  decisions  of  this  Court,  in  the      *       \ 
absence  of  proof  that  a  diflferent  law  or  construction  prevails  in  | 

such  other  State.     Benbow  v.  Moore,  263. 

9.  Where  two  of  several  plaintiffs  died,  and  there  being  no  personal 

representative  within  a  year  thereafter,  no  motion  was  made  to 
continue  the  action  as  to  them,  but  the  cause  remained  upon  the 
docket  and  was  proceeded  with  by  the  remaining  plaintiffs,  whose 
rights  were  finally  determined,  and  the  defendants  did  not  apply 
to  have  the  action  abated  as  to  the  deceased  parties,  it  was  within 
the  discretion  of  the  presiding  Judge  to  allow  the  personal  repre- 
sentative of  such  deceased  parties  to  file  a  supplementary  com- 
plaint and  prosecute  the  action,  his  motion  to  be  allowed  to  do  so 
having  been  made  before  the  final  judgment  was  rendered  in  the 
cause.     Cogging  v.  Flythe,  274. 

10.  Upon  an  application  for  an  injunction  and  a  receiver  it  is  not  nec- 

essarj'  for  the  Judge  to  *'  find  the  facts"  further  than  to  examine 
the  affiavits  and  determine  whether  sufiicient  cause  is  shown  for 
the  ancillary  relief.     Bank  v.  Bridgers,  381. 

11.  Where  the  record  showed  a  complaint  stating  a  cause  of  action 

against  all  of  the  defendants  an  answer  purporting  to  be  the 
answer  of  all  the  defendants  and  setting  up  a  common  defence, 
and  a  judgment  at  the  return  term  reciting  service  of  summons 
on  the  defendants  and  rendered  against  two  of  the  defendants 
for  failure  to  answer:  Held,  there  was  error  on  the  fece  of  the 
record.     Fertilizer  Co.  v.  Black,  591. 

12.  Where  an  indictment  is  of  doubtful  validity  it  is  proper  practice 

to  send  a  second  bill  at  the  same  term  at  which  the  first  stood  for 
trial.     State  v.  Lee,  844. 

PRESUMPTION  OF  PAYMENT  OF  LEGACIES: 

1.  Where  twenty  years  have  elapsed  between  the  time  when  suit 
might  have  been  instituted  for  the  recovery  of  legacies  and  the 
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actual  date  of  suit  the  law  will,  for  the  sake  of  repose  and  to 
discourage  stale  claims,  raise  a  presumption  that  the  legacies 
have  been  paid  or  satisfied,  or  that  the  claim  therefor  has  been 
abandoned.     Cox  v.  Brotvery  422. 

2.  Such  presumption  would  not  be  rebutted  although  it  should  be 
shown  that  the  interval  between  the  death  of  the  legatee  and 
the  appointment  of  an  administrator  had  been  sufficient  to 
reduce  the  period  during  which  there  was  a  person  to  bring 
action  to  less  than,  twenty  yeara.    Ibid. 

8.  The  fact  that  a  legatee  was  at  the  time  of  the  death  of  the  testator 
a  non-resident  of  the  State  will  not  excuse  his  laches  and  delay 
in  bringing  suit,  since  he  had  the  right  to  sue  and  the  Courts 
were  at  all  times  open  to  non-residents  as  well  as  residents  of  the 
State.     Ibid. 

PRESUMPTION    OF   PREMEDITATION    FOR   USE   OF   DEADLY 
WEAPON: 

The  use  of  a  weapon  likely  to  produce  death  raises  a  presumption  of 
malice  only,  and  not  of  premeditation  and  deliberation.  (Clark, 
J.,  dissenting).     State  v.  Fuller ^  885. 

PRINCIPAL  AND  AGENT,  255: 

1.  Where,  under  an  agreement  between  plaintiflf  bank  and  its  corre- 

spondent N.  H.  Bank  it  was  agreed  that  the  latter  should  collect 
commercial  paper  and  checks  forwarded  it  by  the  plaintiff  for  a 
commission  and  remit  daily  for  the  proceeds,  the  relation  of 
principal  and  agent  as  to  any  paper  ceased  on  its  collection  and 
the  relation  of  creditor  and  debtor  arose  immediately  as  to  the 
cash  (or  it*  equivalent).     Bank  v.  />am,  343. 

2.  Where,  under  such  agreement,  the  proceeds  of  such  collections 

were  mingled  with  the  proceeds  of  the  N.  H.  Bank,  the  cashier 
of  which  had  no  knowledge  of  its  insolvency  until  its  failure, 
the  N.  H.  Bank  cannot,  upon  its  failure,  be  chargeable  with  a 
conversion  of  plaintiff  bank's  funds,  since,  in  the  absence  of 
such  knowledge  on  the  part  of  the  cashier,  the  expressed  con- 
tract between  the  parties,  with  its  necessary  implication  as  to 
the  disposition  to  be  made  of  the  plaintiff's  money  as  soon  as 
any  of  it  was  collected,  remained  in  full  force  until  the  failure. 
Ibid. 

3.  An  attorney  to  whom  a  note  is  sent  for  collection  has,  prima  facie, 

no  authority  to  indorse  the  same  in  the  name  of  his  client,  and 
the  purchaser  should  inquire  as  to  the  extent  of  the  attorney's 
authority.     Sherrill  v.  Clothhig  Co.,  436. 
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4.  In  such  case  the  acquiescence  by  the  client  in  such  indorsement, 
supposing  it  to  have  been  a  mere  sale  of  the  note,  does  not  con- 
stitute a  ratification  of  the  unauthorized  indorsement     Tbid. 

PRIVY  EXAMINATION  OF  WIFE : 

The  privy  examination  of  a  wife,  as  to  the  execution  by  her  of  a 
deed,  taken  in  one  county  by  a  Justice  of  the  Peace  resident  in 
another  county,  is  invalid.     Dixon  v.  Robbim,  102. 

PROBATE : 

1.  Where  the  certificate  of  the  Probate  Court  did  not  state  that  the 

execution  of  a  mortgage  had  been  acknowledged  by  the  grantor 
or  proved  by  a  witness,  but  merely  recited  that  the  mortgagee 
had  **  procured  the  same  to  be  proved  by  this  Court,"  the  pre- 
sumption is  that  the  probate  was  properly  taken.  Qmniwrbj  v. 
Qninnerly^  145. 

2.  Where  an  acknowledgment  of  a  deed  was  made  before  an  officer 

authorized  to  take  it  and  was,  in  fact,  in  due  form  the  adjudica- 
tion by  the  Clerk  of  the  Superior  Court  of  the  county  where  the 
land  lies  that  **the  foregoing  instrument  has  l>een  duly  proved, 
as  appears  from  the  foregoing  seal  and  certificate,"  is  suflicient 
although  not  following  the  words  of  the  statute  (section  1240  (3) 
of  The  Code)  that  it  is  in  due  form.     Deana  v.  Pate,  11)4. 

PERSON  WALKINC;  ON  TRACK  OF  RAILROAD,  697. 

PROC^ESS,  Service  of: 

1.  The  method  of  mailing  process  to  the  Sheriff  of  the  county  and 

State  where  a  non-resident  defendant  resides,  to  be  served  upon 
him  (as  provided  by  ch.  120,  Acta  of  1891),  is  optional  and  not 
exclusive  of  service  by  publication  in  cases  in  which  this  last  is 
proper.     Mullen  v.  (.\xnal  To.,  8. 

2.  Service  of  process  by  publication  based  on  an  attachment  issued 

in  an  action  for  unliquidated  damages  is  invalid,  except  in  caset* 
specified  in  The  Code,  J347,  and  amendatory  act,  ch.  77,  Act<« 
1898.     Ibid. 

PROFITS:    See  *' Partnership." 

PROHIBITION,  Writ  of:  See  "Practice  as  to  Writ  of  PROHiBmox." 

PROSECUTOR: 

1.  A  finding  by  the  trial  Judge  that  a  prosecution  of  a  criminal  action 
"  was  not  for  the  public  interest"  is  equivalent  to  a  finding  that 
it  "was  not  required  by  the  public  interest."     tState  v.  Bakery 

812. 
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2.  In  such  case  the  person  marked  as  prosecutor  on  a  bill  before  it 
was  acted  on  by  the  grand  jury  was  properly  adjudged  liable  for 
the  costs.     IhUl. 

PROXIMATE  CAUSE  OF  INJURY: 

Where  plaintiff  and  defendant  were  both  concurrently  negligent  and 
-the  negligence  of  the  former  was  the  proximate  cause  of  injury 
to  the  plaintiff,  the  latter  cannot  recover  damages  for  the  same. 
Mason  v.  Railroad ^  718. 

PUBLIC  INTEREST: 

A  finding  by  the  trial  Judge  that  a  prosecution  of  a  criminal  action 
**  was  not  for  the  public  interest"  is  equivalent  to  a  finding  that 
it  "was  not  required  by  the  "public  interest.'*  tState  v.  Bakery 
812. 

PUBLIC  NECESSITY,  Water-works,  178. 

PUBLIC  ROAD: 

L  The  fact  that  a  defendant,  in  a  prosecution  for  failure  to  work  the 
public  road,  had  no  occasion  to  use  the  road  to  which  he  was 
assigned  to  duty  is  no  defence.     State  v.  GUUhiiiy  832. 

2.  The  assignment  of  one  liable  to  road  duty  to  any  particular  road 
rests  with  the  Board  of  Supervisors  of  the  township.     Ibid. 

PUBLIC  ROAD,  Proceedings  to  establish,  683. 

PURCHASE-MONEY: 

\.  Notes  of  a  married  woman  given  for  the  purchase  of  land  will  be 
declared  a  charge  thereon  when  she  sets  up  her  coverture  as  a 
defence.     Draper  v.  Allen ^  50. 

2.  No  lien  for  unpaid  purchase-money  exists  in  this  State  in  favor 
of  a  vendor  of  land  who  has  conveyed  the  same.  Quinnerly  v. 
Quinnerly,  145. 

PURCHASER,  Bona  fide,  151: 

Plaintiff  bank  rediscounted  for  N.  Bank,  along  with  other  notes,  a  note 
of  the  defendants  (against  which  the  latter  claimed  an  equity)  and 
placed  the  proceeds  to  the  credit  of  N.  Bank,  and  l>efore  receiv- 
ing notice  of  the  equity  paid  checks  of  N.  Bank  to  the  extent  of 
half  of  the  proceeds  of  such  rediscount:  Ileld^  that  plaintiff  was 
a  purchaser  of  such  note  for  value,  although  between  the  date 
of  t^uch  rediscount  and  notice  of  the  equity  plaintiff  had  cred- 
ited other  items  to  N.  Bank  and  at  time  of  such  notice  owed  the 
latter  more  than  the  proceeds  of  the  rediscount.    Bank  v.  McXair, 

OOO. 
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PURCHASER  WITHOUT  NOTICE  OF  TAXES  IN  ARREARS: 

The  Act  of  1891,  ch.  391,  authorizing  the  sale  of  land  for  tases  in 
arrears  for  the  years  1881  to  1886,  inclusive,  provided  that  such 
sale  should  not  affect  purchasers  of  land  who  had  no  notice  of 
such  unpaid  taxes;  M.,  the  assignee  of  a  mortgage  on  land,  had, 
at  the  time  of  the  transfer  to  him,  no  notice  that  there  were  any 
unpaid  taxes  due  on  the  mortgaged  land,  hut  at  the  time  and 
prior  to  the  sale  of  the  land  under  foreclosure  proceedings  at 
which  he  bought  he  had  such  notice:  Held^  that,  as  the  title 
acquired  at  a  foreclosure  sale  relates  back  to  the  date  of  the  exe- 
cution of  the  mortgage,  the  land  was  not  liable  for  taxes  as8esse<i 
against  it  before  the  date  of  the  mortgage.     Moore  v.  Sugg,  2J)2. 

PURCHASE  OF  NOTE  WITHOUT  NOTICE  OF  SURETYSHIP  OF 
A  SIGNER,  509. 

PURCHASER   OF    BONDS    VOTED    BY   TOWN:    See    "Munkipai. 
Bonds,"  453. 

RAILROAD  COMPANIES,  690,  692,  697,  725,  728: 

1.  If  the  engineer  of  a  railroad  company  by  the  exercise  of  reasonable 

care  and  prudence  can  discover  a  child,  without  discretion  and 
intelligence,  on  the  track  in  time  to  stop  the  train,  or  can,  with 
the  exercise  of  reasonable  or  ordinary  care  and  prudence,  dis- 
cover that  a  small  child  is  going  towards  the  track  or  running 
near  so  as  to  make  it  probable  that  it  will  go  on  the  track,  and 
such  discovery  can  be  made  in  time  to  stop  the  train,  it  is  the 
duty  of  the  engineer  to  stop  and  negligence  in  the  company  if  he 
does  not  stop.     Bottotns  v.  Railroad,  699. 

2.  A  conductor  of  a  railroad  company's  train  is,  as  to  those  subject 

to  his  orders  on  the  same  train,  a  vice-principal  acting  for  the 
company.     Mason  v.  Railroad,  718. 

3.  Duty  of  engineer  of  railroad  to  keep  lookout  on  track,  728. 

4.  Subscription  to  capital  stock  of  railroad  companies  by  a  town, 

453. 

RATIFICATION  OF  UNAUTHORIZED  ACT: 

1.  Ratification  is  equivalent  to  a  previous  authority;  therefore  the 

ratification  by  a  city  of  an  act  done  by  an  unauthorized  person 
to  the  injury  of  another,  but  which,  if  done  by  the  city,  would 
have  been  rightful,  relieves  such  person  from  liability  as  a  tres- 
passer although  the  ratification  was  after  suit  brought  by  the 
injured  party.      Wolfe  v.  Pearson,  621. 

2.  Wliere  defendant,  assuming  to  act  for  a  city,  changed  the  grade  of  a 

street  and  removed  therefrom  plaintiff's  wall,  which  encroached 
thereon  so  as  to  constitute  a  nuisance,  and  the  city  ratified  his 
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acts  after  suit  brought,  plaintiff  could  only  recover  damageu 
resulting  during  the  time  between  the  act  and  the  ratification. 
Ibid. 

REAL  KSTATE  BROKER: 

1.  Where  a  real  estate  agent  negotiated  a  sale  of  land  for  a  pei-son 

who  agiXK?d  with  him  in  writing  to  convey  it  to  the  purchaser 
who  was  to  pay  the  agent's  commissions  and  such  person  refused 
to  convey  it,  the  agent  may  recover  in  an  action  for  the  breach 
of  the  contract  by  showing  that  the  intending  purchaser  was 
able  and  willing  to  carry  out  the  trade.     Atkinson  v.  Pack,  597. 

2.  The  measure  of  damages  for  such  breach  of  contract  is  the  amount 

the  agent  would  have  received  as  commissions  from  the  pur- 
chaser if  the  bargain  had  been  complied  with  by.the  defendant. 
J  hid. 

RECEIVER: 

1.  Upon  an  application  for  an  injunction  and  receiver  it  is  not  nec- 

essary for  the  Judge  to  **find  the  facts"  further  than  to  exam- 
ine the  affidavits  and  determine  whether  sufficient  cause  is 
shown  for  the  ancillary  relief     Bank  v.  Bridgers,  381. 

2.  Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was 

questioned  and  it  was  positively  alleged  by  the  plaintiff,  and  the 
defendants  simply  alleged  their  belief  that  he  was  not  insolvent, 
and,  upon  being  requii-ed  to  give  bond,  the  trustee  refused  so  to 
do:  Held,  that  it  was  proper  to  appoint  a  receiver  to  take  charge 
of  the  assigned  estate  ])ending  the  litigation.     Ibid. 

RECEIVER  OF  INSOLVENT  CORPORATION: 

1.  One  to  whom  an  insolvent  bank  made  an  assignment  of  its  assets, 

and  who  on  the  same  day  and  at  the  suit  of  creditors  was 
api>ointed  receiver,  held  the  assets  after  such  adjudication,  not 
by  virtue  of  the  deed  of  assignment  but  as  an  officer  of  the 
Court  appointed  to  si^ttle  and  wind  up  the  affairs  of  such  insolv- 
ent bank.     Dacis  v.  Manufacturing  Co.,  321. 

2.  Under  section  608  of  The  Code  a  receiver  of  an  insolvent  corpora- 

tion mav  sue  either  in  his  own  name  or  in  the  name  of  the  cor- 
poration,  and  in  such  suit  all  the  rights  of  the  parties,  both  legal 
and  eciuitable,  pertaining  to  the  matters  set  out  in  the  pleadings, 
may  be  adjudicated.     Ibid. 

RECORD,  Amendment  of:    See  "Amendment"  (3). 

RECORD,  Transcript  of  as  evidence:    See  *'Evii)e.n'ce"  (10)  and  (11). 
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REGISTER  OF  DEEDS: 

A  Register  of  Deeds  who  issiiefl  license  for  the  marriage  of  a  female 
under  eighteen  years  of  age,  after  being  informed  and  believing 
that  her  father  is  dead  and  after  obtaining  the  written  consent 
of  her  mother,  will  \)e  considered  as  having  made  such  reason- 
able inquiry  as  contemplated  by  the  statute.  Joytwr  v.  Rofierln^ 
389. 

REGISTRATION: 

1.  No  notice  to  a  purchaser  of  land,  however  full  and  formal,  will  8Uj>- 

ply  the  place  of  registration;  therefore,  a  mortgage  given  for  the 
purchase-money  of  land  is  not  entitled  to  priority  over  a  second 
mortgage  which  is  filed  first,  though  the  second  mortgagee  ban 
notice  thereof     Qninnerly  v.  Qninnerly,  145. 

2.  The  Jiling  of  a  deed  for  registration  is  in  itself  constructive  notice, 

and  the  failure  of  the  Register  of  Deeds  to  index  it  cannot  impair 
its  etticacy  if  actually  registered.     Ikivis  v.  Whitakerf  27?>. 

3.  Under  *' Connor's  Act"  (ch.  147,  Acts  of  1885),  which  providen 

that  no  conveyance  of  land  or  contract  to  convey  shall  be  valid 
as  against  purchasers  for  value  but  from  the  registration  thereof, 
actual  notice  of  a  prior  unregistered  contract  to  convey  cannot, 
in  the  absence  of  fraud,  affect  the  rights  of  a  subsequent  pur- 
chaser for  value  whose  deed  is  duly  registered.  Maddax  v.  -lr/>, 
585. 

REGISTRATION  OF  DEEDS,  Priority,  560. 

REIJITIONSHIP: 

Near  relationship  between  the  parties  to  a  transaction  alleged  to  be 
fraudulent  is  not  prima  facie  evidence  of  fraud.  Bank  v.  Brid- 
gerHj  383. 

REMOVAL  OF  CAUSES:    See  **JrRiSDicTioN"  (2). 

REPUDIATION  OF  CONTRACT: 

What  is  not,  27. 
What  is,  601 . 

RESERVATION  IN  DEED: 

A  widow  conveyed  the  portion  of  a  tract  of  land  allotted  to  her  as^ 
dower  by  a  deed  purixjrting  to  be  in  fee-simple;  the  guardian  of 
the  heir,  having  procured  an  order  of  Court  for  the  purpose,  sold 
and  executed  a  deed  to  the  purchaj?er  for  the  entire  tract, 
embracing  the  dower  iwrtion,  but  with  a  reservation  as  follows: 
"Reserving  the  right  of  dower  of  the  widow,  etc.,  which  has 
heretofore  been  sold  and  conveyed":  Held^  that  the  reservation 
in  the  deed  by  the  guardian  of  the  dower  right  ** already  con- 
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veyed"  was  a  reservation  only  of  what  interest  the  widow  had 
legally  conveyed  and  was  not  a  reservation  of  the  fee-simple  in 
the  dower  portion.     Bird  v.  Cnisey  435. 

RES  GESTAE:    See  "Evidence''  (19). 

RESIDENT  TAX-PAYERS: 

The  fact  that  i>etitioners  for  an  election  to  be  held  upon  the  question 
of  subgcribinjr  by  a  town  to  the  stock  of  a  railroad  company 
styled  themselves  "voters and  tax-payei-s"  instead  of  "resident 
tax -payers,"  as  provided  in  the  act  of  Assembly,  is  immaterial. 
Ciaybrook  v.  Commissioners,  453. 

RETAILING  LIQUOR  WITHOUT  LICENSE: 

1.  Although  the  act  of  selling  liquor  without  license  in  violation  of 

the  revenue  lawstof  the  State  and  of  its  police  regulations,  and 
also  of  the  ordinance  of  a  city,  is  one  act,  the  offences  are  differ- 
ent, for  which  the  offender  must  answer  in  the  proper  jurisdic- 
tions; therefore  an  ordinance  of  a  city  imposing  a  fine  or  penalty 
for  selling  liquor  without  license  does  not  conflict  with  the  gen- 
eral laws  of  the  State  prohibiting  the  sale  of  liquor  without 
license,  and  is  therefore  valid.     State  v.  Stevens,  873. 

2.  Such  ordinance  being  valid,  and  the  violation  of  it  being  made  by 

statute  a  misdemeanor  of  which  a  Mayor  has  jurisdiction,  a 
prosecution  under  it  does  not  conflict  with  any  criminal  action 
pending  or  that  may  be  instituted  against  the  defendant  on 
account  of  the  alleged  selling  as  an  act  in  violation  of  the  general 
State  law.     Ibid. 

RETROACTIVE  STATUTES:    See  "Statutes." 

REVIVOR  OF  JUDGMENT:    See  "Judgment  Lien"  (3). 

RIGHT  OF  WAY: 

The  existence  of  a  railroad  corporation  cannot  be  questioned  in  an 
action  brought  by  it  to  condemn  right  of  way.  Railroad  Co.  v. 
Lumber  Co.,  GOO. 

RIPARIAN  RIGHTS: 

Riparian  rights  being  incident  to  land  abutting  on  navigable  water 
cannot  be  conveyed  without  a  conveyance  of  such  land,  and 
lands  covered  by  navigable  water  are  subject  to  entry  only  by  the 
owner  of  the  land  abutting  thereon.     Zimtnerman  v.  Robinson,  39. 

SALE: 

Of  land  for  taxes,  292. 

Under  deed  of  trust,  474. 

Under  execution  on  dormant  judgment,  void,  558. 
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SANITY; 

While  testimony  as  to  mental  capacity  falls  within  the  exception  to 
the  rule  that  no  witness,  other  than  qualified  experts,  shall  be 
allowed  to  express  his  opinion  in  a  matter  submitted  to  the 
inquiry  of  a  jury,  yet  insanity  cannot  be  proved  by  general 
reputation  or  hearsay.     Staie  v.  Co/ey,  879. 

SCHOOL  FUND: 

It  is  the  province  of  the  General  Assembly,  and  not  of  the  State  Board 
of  Education,  to  establish  a  uniform  system  of  public  schools 
(Const.,  Art.  9,  sec.  2),  and  while  it  is  the  duty  of  ihe  Board, 
under  Sec.  10  of  Article  9  of  the  Constition,  to  make  needful 
rules  and  regulations  concerning  the  educational  fund,  it  has  no 
power  and  cannot  be  compelled  by  mandamu»  to  ap]X)rtion  money 
raised  by  taxation  in  the  different  cofmties  for  school  purposes 
and  held  in  the  treasuries  of  such  counties  for  expenditure 
according  to  the  apportionment  made  by  the  General  Assembly. 
Board  of  Education  v.  State  Board  of  Educationj  313. 

SEAL  AFFIXED  TO  PARTNERSHIP  NAME: 

A  seal  not  being  necessary  to  the  due  execution  of  a  mortgage  on 
personal  property,  the  affixing  of  one  to  the  firm  name  signed  to 
a  deed  of  trust  of  personal  property  does  not  invalidate  the  con- 
veyance.    Pipe  and  Foundry  Co.  v.  WoltinaHf  178. 

SECRECY: 

While  secrocy  is  usually  a  part  of  the  evidence  of  felonious  intent 
it  is  not  such  an  essential  accompaniment  of  larceny  as  to  require 
the  State,  in  every  instance,  to  prove  an  attempt  to  conceal  the 
taking.     Stale  v.  Ilill,  780. 

•* SEPARABLE  CONTROVERSY,"  429. 

SERVICE  BY  PROCESS: 

1.  Service  by  an  officer  means  an  officer  authorized  generally  and  by 

virtue  of  his  office  to  serve  process  of  the  Court  in  which  the 
action  is  pending.     Forte  v.  Boone ^  170. 

2.  A  town  constable  has  no  authority,  under  section  3810,  as  construed 

with  section  ()44,  to  serve  any  papers  for  the  Superior  Court 
except  process;  an  appellant's  case  on  ap]>eal  from  the  Superior 
Court  is  not  process ;  hence,  service  of  a  case  on  api)eal  by  a 
town  constable  is  a  nullity.     Ibid. 

SERVICE  OF  PROCESS  BY  PUBLICATION: 

1.  The  method  of  mailing  process  to  the  Sheriff  of  the  county  and 
State  where  a  non-resident  defendant  resides,  to  be  served  upon 
him   (as  provided   by  ch.  120,  Acts  1891),  is  optional  and   not 
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exclusive  of  service  by  publication  in  cases  in  which  this  last  is 
pro|)er.     Mullen  v.  Ckinal  Co.,  8. 

2.  Service  of  process  by  publication  based  on  an  attachment  issued 
in  an  action  for  unliquidated  damages  is  invalid,  except  in  cases 
specified  in  The  Code^  ?347,  and  amendatory  act,  ch.  77,  Acts 
1893.     Ibid. 

SERVICE  OF  CASE  ON  APPEAL: 

1.  The  time  within  which  a  case  and  counter-case  on  appeal  must 

be  served  being  prescribed  by  statute,  the  Courts  cannot  pre- 
scribe a  different  method  by  extending  the  time,  but  this 
can  only  be  done  by  consent  of  the  parties  if  admitted  or  reduced 
to  writing  or  entered  on  the  minutes  or  docket.  Rosenthal  v. 
Robernony  5M. 

2.  The  time  for  service  of  a  case  on  appeal  must  be  computed  from 

the  day  of  the  actual  adjournment  of  the  Court  and  not  from 
the  last  dav  to  which  a  term  of  Court  could  be  extended.     Ibid. 

m 

I 

3.  Service  of  a  case  on  appeal  after  the  expiration  of  the  time  allowed 

for  the  same  is  a  nullity.     Ibid. 

SET-OFF: 

1.  After  the  appointment  of  a  receiver  a  creditor  may  assign  his 

claim,  but  such  assignment  is  subject  to  the  receiver's  right  to 
set-off  claims  the  bank  may  have  against  the  creditor,  and  if  the 
assignee  of  the  claim  is  himself  a  debtor  of  the  bank  he  cannot 
use  the  assigned  claim  as  a  set-off.  Daris  v.  Industrial  Manufac- 
turing Co.,  321. 

2.  The  effect  of  the  insolvency  of  a  bank  closing  its  doors  and  stop- 

ping its  business  is  to  make  all  its  deposit  accounts  and  certifi- 
cates of  deposits  at  once  become  due  without  demand  or  notice, 
and  in  settling  its  affairs  equity  and  justice  require  that  the 
receiver  shall  deduct  from  the  amount  due  a  creditor  all  sums 
for  which  he  is  a  debtor  and  shall  allow  a'  debtor  credit  for  all 
sums  for  which  he  is  creditor.     Ibid. 

3.  Where  one  of  several  indorsers  of  a  note  of  an  insolvent  debtor 

to  an  insolvent  bank  is  also  a  creditor  of  such  bank  ho  is  enti- 
tled to  avail  himself  of  his  claim  in  settlement  of  his  proportion- 
ate part  of  his  liability  on  such  note,  which  will  be  less  or  greater 
according  to  the  solvency  or  insolvency  of  the  other  indorsers. 
Ibid. 

SHADE  TREES: 

Right  of  city  authorities  to  cut  down  shade  trees  on  street  or  side- 
walk, 392. 
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SPECIAL  APPEARANCE: 

1.  Where  a  defendant  appears  specially  to  move  to  dismiss  the  artion 

and  notes  an  exception  to  the  refusal  of  his  motion,  his  sulise- 
quent  appearance  to  the  merits  waives  no  rij^ht  to  have  the 
refusal  of  his  motion  to  dismiss  reviewed  on  appeal.     MuUm  v. 

Canal  (b.,  8. 

2.  The  finding  of  the  Court  below  that  an  appearance  entered  by  a 

defendant  in  an  action  was  a  special  appearance  is  not  reviewa- 
ble in  this  Court.     Long  v.  Intturatice  Co.,  4iid. 

SPPXIAL  VERDICT: 

A  special  verdict  in  which,  after  setting  out  the  facts,  the  jury  say  : 
**  If  upon  these  facts  the  Court  be  of  the  opinion  that  the  defend- 
ant is  guilty,  the  jury  so  find,  otherwise  not  guilty,"  issutficient 
as  following  approved  precedents.    t*^ate  v.  GUfikin,  832. 

SPECULATIVE  DAMA(iF>^,  70. 

SPLITTING  UP  ACCOUNTS,  528. 

STALE  CLAIMS,  422. 

STATE  BOARD  OF  EDUCATION: 

It  is  the  province  of  the  General  Assembly,  and  not  of  the  State  Board 
of  Education,  to  establish  a  uniform  system  of  public  schools 
(Const.,  Art.  9,  sec.  2),  and  while  it  is  the  duty  of  the  Board, 
under  Sec.  10  of  Article  9  of  the  Constitution,  to  make  needful 
rules  and  regulations  concerning  the  educational  fund,  it  has  no 
{)0wer  and  cannot  be  compelled  by  rnan^ami/^  to  apportion  money 
raised  by  taxation  in  the  difierent  counties  for  school  purposes 
and  held  in  the  treasuries  of  such  counties  for  expenditure 
according  to  the  apportionment  made  by  the  General  Assembly. 
B(Hird  of  Eilu cation  v.  JState  Board  of  Educatiot},  813. 

STATUTt:S: 

1.  A  statute  operates  prospectively  only  and  never  retroactively 

unless  the  legislative  intent  to  the  contrary  is  made  manifest 
either  by  the  express  terms  of  the  statute  or  by  necessary  impli- 
cation.    Greer  v.  A»hevUle,  678. 

2.  An  amendment  to  the  charter  of  a  city  providing  that  the  City 

Marshal  shall  hold  office  during  good  behavior  does  not  have  the 
effect  of  enlarging  the  term  of  office  of  one  who  was  previously 
elected  to  hold  during  the  term  of  the  aldermen.     Ibid, 

3.  The  term  of  office  of  a  City  Marshal  appointed  under  a  charter  pro- 

viding that  marshals  should  hold  office  during  the  official  tenii 
of  the  aldermen  is  not  enlarged  from  one  to  two  years  by  an 
amendment  to  the  charter  extending  the  term  of  the  aldermen 
from  one  to  two  vears.     Ibid, 
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STATUTE  OF  LIMITATIONS: 

1.  A  plea  of  the  statute  of  limitations  which  contains  no  facts  what- 

ever, and  which  refers  to  no  facts  in  the  other  parts  of  the  plead- 
ing which  lend  any  aid  to  the  plea  and  from  which  any  legal  con- 
clusions can  be  deduced,  is  defective.     Lamter  v.  Ropery  17. 

2.  A  partial  payment  made  on  a  judgment  does  not  arrest  the  run- 

ning of  the  statute  of  limitations.     Hughes  v.  Boone ,  54. 

3.  Section  164  of  The  Code^  allowing  the  personal  representative  of  a 

decedent  to  sue,  does  not  extend  the  life  of  a  judgment  beyond 
the  ten  years  where  the  judgment  creditor  dies  more  than  a 
year  t)efore  the  expiration  of  the  ten-year  limitation.     Ibid. 

4.  Section'K^  of  Tlie  Code,  which  suspends  the  statute  of  limitations 

during  the  pendency  of  a  contest  over  the  probate  of  a  will, 
applies  only  where  there  is  no  administrator  or  collector  during 
the  contest.     Ibid. 

5.  The  lien  of  judgments  docketed  in  1873  and  1875  was  not  barred 

in  1891  where  a  homestead  had  been  allotted  to  a  judgment 
debtor.     Leach  v.  Jofmsmi,  87. 

6.  When  money  is  received  by  one  to  manage  for  another,  paying  the 

latter  six  per  cent,  and  keeping  the  profits  in  excess  thereof,  the 
statute  of  limitations  does  not  begin  to  run  until  after  demand. 
Lamb  v.  Ward,  255. 

7.  The  lapse  of  three  years  protects  the  surety  on  a  sealed  instrument. 

Coffey' V.  Reinhart,  509. 

8.  Although  a  bond  is  joint  and  several  on  its  face,  the  suretyship 

of  an  obligor  may  be  shown  by  parol,  but  to  obtain  protection 
by  the  lapse  of  three  years  the  surety  must  show  that  his  rela- 
tion was  known  to  the  creditor     Ibid. 

9.  If  the  suretyship  of  the  surety  is  known  to  the  original  payee  and 

the  note  be  assigned  after  maturity  the  surety  will  be  protected 
by  the  lapse  of  three  years  after  maturity,  although  the  assignee 
takes  without  notice;  otherwise  if  the  note  be  assigned  before 
maturity  to  one  without  notice.     Ibid. 

10.  If  the  purchaser  of  a  note  before  maturity,  for  value  and  without 

notice,  subsequently  receives  notice  that  a  party  thereto  is  a 
surety  and  delays  action  for  three  years  after  maturity  the  surety 
will  be  protected  by  the  three  yeara'  statute  of  limitations.    Ibid. 

11.  Under  The  Code,  U41,  providing  that  no  action  shall   be  had 

against  one  who  has  been  in  possession  of  land,  under  color  of 
title,  for  seven  years,  by  one  having  right  or  title  thereto,  except 
during  the  seven  y€»ars  next  after  his  right  or  title  shall  have 
descended  or  accrued,  the  statute  begins  to  run  against  one  to 
whom  a  grant  of  the  land  has  been  made  only  from  the  time  of 
the  grant.     IlamiUon  v.  Icard,  532. 
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12.  The  statute  of  limitations  does  not  begin  to  run  in  &vor  of  a  mem- 
ber of  a  partnership  who  has  indorsed  t!ie  note  of  an  outeide 
party  to  the  firm  until  the  appointment  of  a  receiver  to  collect 
the  assets  or  other  settlement  of  the  firm's  afiairs.  T^pan  AAttt- 
ciation  v.  Ferrell^  301. 

STOCKHOLDER: 

1.  Where  a  person  has  agreed  to  become  a  stockholder  in  a  corpora- 

tion and  has  enjoyed  the  benefits  and  privileges  of  membership 
he  cannot,  in  a  suit  by  the  corporation  to  recover  his  unpaid 
subscription,  set  up  as  a  defence  that  the  corporation  was  not 
legally  organized.     Cotton  Mills  v.  BnrnSy  353. 

2.  Where  articles  of  agreement  signed  by  a  subscriber  to  the  stock 

of  a  corporation  provided  that  the  installments  JGalling  due  on 
the  subscription  should  bear  eight  i>er  cent,  interest,  such  rate 
continues  until  actual  payment.     Ibid. 

STREETS: 

1.  Under  section  3803  of  The  Code,  applicable  to  all  towns andcities, 

in  the  absence  of  other  modes  provided  specially  by  charter, 
giving  authority  to  keep  in  proper  repair  the  streets,  etc.,  of  the 
towns,  and  by  the  charter  of  Asheville  (chapter  111,  Private 
Acts  1883),  which  gives  authority  to  provide  for  repairing  the 
streets,  removing  nuisances,  and  to  condemn  land  for  opening, 
widening  and  straightening  streets,  the  city  of  Asheville  has 
authority  to  change  the  grade  of  a  street.     Wolfe  v.  Pearson,  ($21. 

2.  A  city  is  liable  for  damages  caused  by  grading  streets  only  when 

the  work  is  done  in  an  unskillful  manner.     Ibid. 

3.  Where  defendant,  assuming  to  act  for  a  city,  changed  the  grade 

of  a  street  and  removed  therefrom  plaintiff's  wall,  which 
encroached  thereon  so  as  to  constitute  a  nuisance,  and  the  city 
ratified  his  acts  after  suit  brought,  plaintiff  could  only  recover 
damages  resulting  during  the  time  between  the  act  and  the  rati- 
fication.    Ibid. 

STREETS,  Control  of  by  municipal  authority: 

1.  A  city  has  exactly  the  same  rights  in  and  is  under  the  same 

responsibilities  for  a  street  which  it  controls  by  dedication  only 
as  in  and  for  one  which  has  been  granted  or  condemned;  and 
the  rights  of  the  abutting  proprietor  are  no  greater  in  such  street 
than  if  it  had  been  granted  or  condemned.  Tate  v.  Grcerntboro, 
392. 

2.  The  law  gives  to  municipal  corporations  an  almost  absolute  discre- 

tion in  the  maintenance  of  their  streets,  since  wide  discretion  as 
to  the  manner  of  performance  should  be  conferred  where  resjjon- 
sibility  for  improper  performance  is  so  heavily  laid.     Ibid. 
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3.  The  charter  of  the  city  of  Greensboro  and  the  general  law  of  the 

State  (The  Code^  eh.  62,  Vol.  II)  give  to  tlie  municipal  authori- 
ties of  that  city  wide  discretion  in  the  control  and  improvement 
of  its  streets,  and  if  damage  result  to  an  abutting  property  owner 
by  reason  of  acts  done  by  it  neither  negligently  nor  maliciously 
and  wantonly,  but  in  good  feith  in  the  careful  exercise  of  that 
discretion,  it  is  damnum  absque  injuria.     Ibid. 

4.  The  Courts  will  not  interfere  with  the  exercise  of  a  discretion 

reposed  in  the  municipal  authorities  of  a  city  as  to  when  and  to 
what  extent  its  streets  shall  be  improved,  except  in  cases  of 
fraud  and  oppression  constituting  manifest  abuse  of  such  discre- 
tion.    Ibid. 

5.  The  power  given  to  a  city  over  the  streets  can  be  delegated  to  a 

street  committee  composed  of  members  of  the  Board  of  Alder- 
men, and  the  members  of  such  committee,  acting  as  such  and 
within  the  limits  of  the  power  of  the  city,  are  not  answerable, 
individually,  for  damage  resulting  from  their  acta.     Ibid. 

STREETS,  Duty  of  persons  or  corporations  using,  203. 

STREET-RAILWAYS : 

The  legislative  charter  of  a  street-railway  company  granting  to  it  cer- 
tain powera  and  privileges,  and  "such  other  privileges  as  may 
be  granted  by  the  municijyal  authorities  of  a  town,"  gave  such 
authorities  no  power  to  grant  exclusive  privileges  to  the  railway 
<H)mpany.  (Quaere,  whether  the  Legislature  has  the  right  to 
authorize  a  city  to  grant  such  exclusive  privileges).  Railway  v. 
Rail  tray,  725. 

SUBSCRIBER  TO  CAPITAL  STOC^K: 

Where  a  corporation  wrote  to  11.  offering  to  buy  his  land  for  a  cer- 
tain amount  of  its  capital  stock,  and  he  replied  assenting  to  the 
offer  upon  the  condition  that  he  should  reserve  all  the  wood  and 
timber  on  the  land,  and  the  directors  on  the  same  day  vot^d  to 
accept  his  proposition  but  such  acceptance  was  not  communi- 
cated to  him,  and  alx)ut  nine  months  thereafter  H.  withdrew  his 
preposition,  and  there  was  no  evidence  that  the  stock  was  deliv- 
ered or  title  made  or  any  further  action  taken  by  either  party  in 
pursuance  of  such  correspondence:  Ileldy  that  there  was  no  con- 
tract by  which  II.  l)ecame  a  stockholder  of  the  corporation. 
Cozart  V.  Ilerndon,  252. 

SUMMONS,  Service  of: 

1.  The  service  of  summons  and  other  process  which  ch.  120,  Acts  of 
1891,  authorizes  to  be  made  upon  a  non-resident  by  an  officer  of 
the  county  and  State  where  he  resides,  is  *'in  lieu  of  publication 
72 
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in  »  newspaper/'  and  can  only  be  made  in  those  cases  where 
publication  could  be  made,  to-wit,  in  actions  which  are  virtually 
proceedings  in  rem  or  ffuajti  in  rem,  and  in  which  the  jurisdiction 
as  to  non-residents  only  authorizes  a  judgment  acting  upon  the 
property,     /von^  v.  Insurance  Co.,  465. 

2.  Where  an  action  is  for  the  recover}'  of  a  debt  and  there  is  no 
attachment  of  the  property  to  confer  jurisdiction  there  can  be 
no  service  by  publication  of  the  summons,  and  hence  actual 
service  in  another  State  "in  lieu  of  publication"  would  Vie 
invalid.     Ibid. 

SUPPLEMENTARY  COMPLAINT,  When  allowed,  275. 

SURETY: 

1.  A  married  woman  whose  land  is  mortgaged  as  security  for  her  hus- 

band's debt  has  the  rights  of  a  surety,  and  is  entitled  to  have  his 
lands,  included  in  the  same  mortgage,  exhausted  to  the  exon- 
eration of  hers.      Weil  v.  Thomas,  197. 

2.  Where  one  of  several  indorsers  of  a  note  of  an  insolvent  debtor 

to  an  insolvent  bank  is  also  a  creditor  of  such  bank  he  is  entitled 
to  avail  himself  of  his  claim  in  settlement  of  his  proportionate? 
part  of  his  liability  on  such  note,  which  will  be  less  or  greater 
according  to  the  solvency  or  insolvency  of  the  other  indorsers. 
Dai'is  v.  Industrial  ManufaHuring  Co.^  321. 

3.  The  lapse  of  three  years  protects  the  surety  on  a  sealed  instru- 

ment.    Coffey  v.  Rnnhart,  509. 

4.  Although  a  bond  is  joint  and  several  on  its. face  the  suretyship  of 

an  obligor  may  be  shown  by  parol,  but  to  obtain  protection  by 
the  lapse  of  three  years  the  surety  must  show  that  his  relation 
was  known  to  the  creditor.     Ibid. 

5.  If  the  suretyship  of  the  surety  is  known  to  the  original  payee  and 

the  note  be  assigned  after  maturity,  the  surety  will  be  prolect<?d 
by  the  lapse  of  three  years  after  maturity,  although  the  assignee 
takes  without  notice;  otherwise  if  the  note  be  assigned  l>efore 
maturity  to  one  without  notice.     Ibid. 

6.  If  the  purchaser  of  a  note  before  maturity,  for  value  and  without 

notice,  subsequently  receives  notice  that  a  party  thereto  is  a 
surety  and  delays  action  for  three  years  after  maturity  the  surety 
will  be  protected  by  the  three  years'  statute  of  limitations.    Ibid. 

7.  Where  the  payee  (whether  original  or  by  a  previous  indorsement) 

of  a  note  assigns  or  transfers  it  by  indorsement  he  becomes  sim- 
ply an  indorser  and,  by  section  50  of  Th^  Vmh,  liable  as  a  surety 
unless  by  the  tenns  of  the  assignment  he  limits  his  liability;  if 
he  intends  to  transfer  the  title  only  he  should  use  the  words 
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**  without  recourse"  or  other  phrase  of  similar  im^rt.  David- 
son V.  Poirell,  57o. 

8.  An  indorsement,  "I  assign  over  the  within  note  to  P./'  does  not 

limit  the  indorser*s  liability  as  such.     Ibid. 

9.  While,  if  the   note  be  in  the  hands  of  the  original   payee,  an 

indorsement  may  be  shown  to  have  been  made  upon  certain 
conditions,  yet  a  bona  fide  holder  for  value,  before  maturity  and 
without  notice,  is  not  affected  by  any  equities  existing  between 
the  original  parties,  and  the  same  rule  applies  between  the  last 
payee  and  all  subsequent  indorsers.     Ibid. 

10.  The  burden  of  proof  is  upon  an  indorser  to  show  any  agreement 
by  which  his  liability  was  restricted.     Ibid. 

SURVEY,  7«: 

1.  The  natural  order  of  survey  being  that  w^hich  a  deed  shows  the 

parties  thereto  adopted  to  identify,  to  their  own  satisfaction,  the 
land  intended  to  be  conveyed,  the  true  rule  in  a  subsequent  sur- 
vey to  establish  boundaries  is  to  run  with  the  calls  in  regular 
order  from  a  known  beginning,  following  course  and  distance, 
and  the  method  of  ascertaining  a  previous  line  in  the  order  of 
description  by  reversing  cannot  be  resorted  to  unless  by  that 
method  a  greater  certainty  of  identification  of  such  prior  line 
can  be  obtained  than  the  deed  itself  gives  in  its  description  of 
that  line.     Norwood  \.  Crawford^  tyVS. 

2.  Where,  in  a  description  in  a  deed,  the  point  of  beginning  and  the 

three  last  corners  were  monuments,  and,  in  running  in  regular 
order  by  courses  and  distances  the  several  lines  between  the 
point  of  beginning  and  the  second  monument,  the  line  from  the 
corner  next  preceding  such  monument  to  such  monument  passed 
outside  the  monument,  the  true  rule  was  to  run  such  line  to  the 
monument,  disregarding  coui"se  and  distance,  and  not  to  survey 
the  lines  from  the  |X)int  of  beginning  in  reverse  order.     Ibid. 

3.  Under  Acts  1893,  ch.  22  ("An  act  to  enable  owners  of  land  to 

establish  the  lx)undary  lines  thereof"),  the  surveyor  appointed 
by  the  Clerk  is  not  a  referee,  and  his  report  should  not  contain 
conclusions  of  law.  (Duties  of  surve3'or  under  the  act  discussed 
by  Avery,  J.).     Ibid. 

SURVEYOR,  Duties  of:    See  *' Survey." 

SURVIVING  PARTxNER:    See  "Partnership." 

TAXES: 

1.  It  is  incumbent  on  a  mortgagee  to  see  to  it  that  the  land  mortgaged 
is  listed  for  taxes  and  that  the  taxes  be  paid.      Wooten  v.  Sugg^  295. 
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2.  I^n(^8old  on  a  foreclosure  of  a  mortgage  is  liable  for  taxes  assessed 

after  the  execution  of  the  mortgage.     TMd, 

3.  There  is  no  exemption  of  any  property  whatever  from  the  pay- 

ment of  taxes.     Wilmington  v.  SpnuUy  310. 

TAXES,  Garnishment  for,  310. 

TAX-LIST: 

A  tax -list  in  the  hands  of  the  collecting  officer  has  the  force  of  a 
judgment  and  execution.     Wllminffton  v.  SprutU,  310. 

TELEGRAM,  Action  for  failure  to  deliver,  440: 

Where  one  in  consequence  of  a  mistake  in  the  transmission  of  a 
telegraphic  message  was  induced  to  sell  proi>erty  at  a  less  price 
than  he  could  thereafter  have  sold  it  for,  but  did  receive  its  then 
market  value,  he  suffered  no  damage  for  which  an  action  will  lie 
beyond  the  cost  of  the  telegram.  Hughes  v.  Woitern  Cnion  Ttlr- 
grcLph  Co.  J  70. 

TERM  OF  OFFICE,  923: 

\.  An  amendment  to  the  charter  of  a  city  providing  that  the  City 
Marshal  shall  hold  office  during  good  behavior  does  not  have  the 
effect  of  enlarging  the  term  of  office  of  one  who  was  previously 
elected  to  hold  during  the  tenn  of  the  aldermen.  (Areer  v.  Anhe- 
rille,  678. 

2.  The  term  of  office  of  a  City  Marshal  appointed  under  a  charter 
providing  that  marshals  should  hold  office  during  the  official 
tenn  of  the  aldermen  is  not  enlarged  from  one  to  two  years  by 
an  amendment  to  the  charter  extending  the  term  of  the  alder- 
men from  one  to  two  years.     Ibid. 

TESTIMONY: 

1.  Where,  on  the  trial  of  an  action,  testimony  prejudicial  to  the  one 

side  or  the  other  is  admitted,  but  is  withdrawn  from  the  jury  with 
all  necessary  cautions  and  no  injury  could  have  resulted  from  it^ 
introduction,  a  new  trial  will  not  be  granted.  AU^n  v.  Allen, 
121. 

2.  Where  admissible  as  to  similar  offences  other  than  tlioee  charged 

in  bill  of  indictment,  783. 

T>:STIMONY.  Corroborative: 

Where  the  testimony  of  a  witness  (even  when  he  is  a  party  to  the 
action)  is  impeached  he  may  be  corroborated  by  showing  that  lie 
has  made  similar  statement  al)out  the  transaction  testified  to — 
such  corroborating  testimony  not  being  intended  to  prove  the 
principal  facts  to  l)e  established,  but  to  help  the  credibility  of 
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the  witness  just  as  evidence  of  his  good  character,  eic.  Waiku;e 
V.  Grizzard,  488. 

TESTIMONY,  Impeaching: 

In  the  trial  of  a  material  issue  it  was  not  competent  to  show  by  the 
plaintiff,  on  cross-examination,  that  at  a  previous  trial  the  same 
isi^ue  had  been  found  against  him,  for  such  fact  could  not 
impeach  the  witness  nor  throw  light  upon  the  pending  issue, 
which  depended  upon  the  facts  as  testified  to  on  the  trial  and 
not  on  what  opinion  the  former  jury  had  of  the  matter.  Grubbs 
V.  Sterennon,  277. 

TESTIMONY,  Irrelevant: 

The  fact  that  an  electric  street-railway  company  had  caused  it  to  be 
stated  in  a  newspaper  published  in  the  city  where  it  operated 
that  its  electric  current  was  not  a  deadly  one  did  not  excuse  an 
electric  light  company  whose  wires  were  stretched  on  the  same 
street  from  using  proper  care  in  insulating  its  own  wires  against 
those  of  the  street-railway,  and  the  admission  of  such  statement 
on  the  trial  of  an  action  against  the  electric  light  company  for 
damages  caused  by  its  negligence  was  erroneous  because  of  the 
irrelevancy  of  such  testimony.     Haipies  v.  Gas  Co.,  203. 

TOWN  ORDINANCES,  787,  819,  855,  873: 

1.  Municipal  corporations  may,  if  there  is  no  law  to  the  contrary, 

prescribe  a  fire  limit  and  forbid  the  erection  of  wooden  build- 
ings within  such  bounds  as  they  may,  by  ordinance,  prescribe; 
and,  it  seems,  this  may  be  done  by  or  through  the  delegated 
authority  of  the  legislature,  even  where  the  enforcement  of  the 
law  or  ordinance  causes  a  suspension  of  work  previously  con- 
tracted for.     State  v.  Johnsfm,  846. 

2.  Where  the  Legislature  has  granted  authority  to  a  municipality  to 

supervise  or  prevent  the  replacing  of  a  roof  with  another  of 
shingles,  instead  of  constructing  one  of  material  less  liable  to 
destruction,  an  ordinance  forbidding  the  owner  of  a  building 
within  a  prescribed  fire  limit  to  alter  or  repair  a  wooden  build- 
ing within  such  limit,  without  the  consent  of  the  Board  of  Alder- 
men, is  not  unreasonable,  and  will  be  upheld.     Ibi/i. 

TOAVN  SUBSCRIPTION  TO  RAILROAD: 

The  only  authority  that  can  fasten  upon  a  municipality  an  obliga- 
tion to  pay  a  subscription  to  a  railroad  is  the  duly  ascertained 
vote  of  a  majority  of  its  qualified  votere,  and  bonds  issued  with- 
out such  vote  being  ascertained  and  declared  are  invalid  even 
in  the  hands  of  an  innocent  purchaser.  CUnjbrook  v.  (hmmis- 
sionerHj  458. 
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TRIAL: 

1.  In  an  action  to  recover  land  the  plaintiff  miiRt  have  the  right  to 

the  poesession  not  only  at  the  institution  of  the  suit  but  at  tlio 
time  of  the  trial  also;  hence,  in  the  trial  of  such  an  action, 
where  it  appeared  that  the  plaintiff  had  at  the  commencement 
of  the  action  only  an  equity  of  redemption  in  the  land,  it  was 
error  to  exclude  testimony  tending  to  show  that  l>etween  the 
commencement  of  the  acti'-n  and  the  trial  the  plaintiff  had  lost 
her  equitable  title.     Arrington  v  Arrmgton,  116. 

2.  In  the  trial  of  an  action  it  is  the  duty  of  the  Judge  to  submit 

such  issues  arising  on  the  pleadings  as  will  present  the  whole 
matter  in  controversy  and  allow  the  introduction  of  all  material 
evidence  and  on  the  responses  to  which  the  Court  will  be  able 
to  pronounce  judgment  on  the  merits.     AlUn  v.  Alletiy  121. 

3.  Where,  in  an  action  for  the  recovery  of  land,  the  answer  of  the 

defendants  set  up  equities  on  which  substantial  relief  was 
demanded,  and  the  plaintiff,  in  his  reply,  admitted  a  contract 
between  himself  and  defendant's  intestate  for  a  sale  of  the  land 
to  the  latter,  and  an  interchange  of  a  bond  for  the  purchase- 
money  and  a  bond  for  title,  and  averred  his  willingness  to  make 
title  upon  the  payment  of  the  bond  for  the  purchase-money, 
which  defendants  alleged  had  been  paid  in  full:  Held,  that  it 
was  not  error  to  refuse  to  submit  issues  tendered  by  the  plaintiff 
having  no  reference  to  the  equities  set  up,  but  the  Court  properly 
submitted  such  as  directed  the  attention  of  the  jury  to  the 
question  whether  the  purchase-money  had  been  paid  in  full  or 
in  part.     Ibid. 

4.  \Vhei*e,  on  the  trial  of  an  action,  testimony  prejudicial  to  the  one 

side  or  the  other  is  admitted,  but  is  withdrawn  from  the  jurj- 
with  all  necessary  cautions  and  no  injurj'  could  have  resulted 
from  its  introduction,  a  new  trial  will  not  be  granted,     [hid, 

5.  In  the  trial  of  a  material  issue  it  was  not  competent  to  show  by 

the  plaintiff,  on  cross-examination,  that  at  a  previous  trial  the 
same  issue  had  been  found  against  him,  for  such  fect^could  not 
imj^ach  the  witness  nor  throw  light  upon  the  pending  issue, 
which  depended  upon  the  facts  as  testified  to  on  the  trial  and 
not  on  what  opinion  the  former  jury  had  of  the  matter.  Grnbfts 
V.  SUrensoiiy  277. 

(I  In  the  trial  of  an  action  to  set  aside  as  fraudulent  a  deed  of  trust 
from  one  brother  to  another  it  is  in  the  sound  discretion  of  the 
trial  Judge  to  j>ormit  counsel  to  comment  on  the  failure  of  the 
defendant  to  introduce  as  witnesses  other  parties  to  the  transac- 
tion.    Jidiik  V.  Jh'id(jti\<,  383. 
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7.  In  an  action  against  a  Register  of  Deeds  for  wrongfully  issuing  a  mar- 

riage license  it  was  error  to  leave  to  the  jury  the  question  whether 
he  uiade  reasonable  inquiry  as  to  the  age  of  the  female.  Joyner 
v.  Roberta,  389. 

8.  When  the  plaintiff  is  entitled  to  recover  in  any  view  of  the  testi- 

mony, error  in  giving  instructions  in  his  favor  is  harmless  and 
not  ground  for  reversal  of  the  judgment.     Kiser  v.  Combs,  640. 

9.  Where,  in  the  trial  of  an  action,  the  verdict  of  a  jury  was  set 

aside  by  consent,  it  was  error  to  re-instate  the  verdict  despite  the 
objection  of  one  of  the  parties,  it  not  appearing  affirmatively  that 
the  tirst  order  was  procured  by  fraud.     Deaver  v.  JoneH,  (>49. 

10.  Where,  in  the  trial  of  an  indictment  for  larceny,  there  was  con- 

flicting evidence  as  to  the  manner  in  which  the  defendant  took 
and  carried  from  a  store  a  piece  of  meat,  it  was  proper  in  the 
Court  to  leave  the  question  of  felonious  intent  to  the  jury. 
.State  V.  inil,  780. 

11.  Where  the  Solicitor,  in  reply  to  a  remark  by  the  defendant's  coun- 

sel that  the  defendant  was  a  respectable  white  man,  said  to  the 
jury  that  he  himself  was  a  colored  man  and  that  if  the  defend- 
ant w^as  a  colored  man  the  jury  would  convict  him  in  five  min- 
utes on  the  evidence,  the  error  (if  any)  in  jjermitting  such 
remarks  to  the  jury  was  cured  by  a  caution  by  the  Court,  in  its 
charge,  not  to  be  influenced  by  the  remark  complained  of. 
Ibid. 

12.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 

tenses it  is  competent,  in  order  to  show  the  scienter  and  intent, 
to  prove  other  similar  transactions  by  the  defendant.  Slate  v. 
Walton,  783. 

13.  In  the  trial  of  an  indictment  for  obtaining  money  under  false  pre- 

tenses by  inducing  the  County  Treasurer  to  cash  an  order  repre- 
sented by  the  defendant  as  being  genuine,  evidence  offered  by 
defendant  as  to  the  stub-book  kept  by  him  in  the  Register  of 
Deeds'  office,  which  he  claimed  would  show  that  the  order  was 
issued  for  a  bill  of  stationerv,  was  inadmissible  because  irrelevant 
and  not  corroborative  of  the  evidence  as  to  defendant's  intent 
or  tending  to  show  that  his  representation  as  to  the  genuineness 
of  the  order  was  true.     Ibid. 

TRIAL  BY  JURY: 

1.  The  guaranty  of  a  trial  by  jury  in  the  sixth  and^ seventh  amend- 
nientjs  to  the  Constitution  of  the  United  States  applies  only  to 
the  Federal  Court.^,  and  in  not  a  restriction  on  the  States,  wliich 
may  provide  for  the  trial  of  criminal  and  civil  cases  in  their  own 
Courts,  with  or  without  jury,  as  authorized  by  the  State  Consti- 
tution.    State  v.  Whitaker,  818. 
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2.  Under  Art.  I,  sec.  13  of  the  Constitution  of  North  Carolina,  the 

liegislature  may  provide  for  the  trial  of  petty  misdemeanors  in 
inferior  Courts  without  a  jury,  provided  the  right  of  appeal  is 
preserved.     1  bid. 

3.  Where,  in  the  trial  of  two  persons  for  murder,  it  appeared  that 

in  a  mutual  affray  and  an  unequal  contest  between  the  deceased, 
who  was  unarmed,  and  the  two  defendants,  one  of  the  latter 
threw  deceased  to  the  ground  and  held  him  there  while  the  other 
procured  an  axe  and  crushed  his  skull,  it  was  not  error  to  instruct 
the  jury  that  the  defendants  were  guilty  of  murder,  the  circum- 
stances of  the  holding  by  one  and  the  hitting  by  the  other  defend- 
ant being  inconsistent  with  the  legal  conception  of  a  killing  in 
the  heat  of  passion  engendered  in  an  encounter.  State  v.  Coley, 
879. 

4.  It  is  the  right  of  a  defendant  to  be  present  when  anything  is  said 

or  done  at  the  trial  that  may  prove  prejudicial  to  his  interests; 
but  where  no  instructions  were  given  to  the  jury  in  the  absence 
of  the  defendant  he  cannot  complain  that  the  Court,  in  his 
absence,  asked  the  jury  if  they  desired  any  further  instructions. 
Ibid. 

5.  Where,  in   the  trial  of  one  charged   with   carrying  concealed 

weapons,  he  testified  that  he  carried  it  for  the  purpose  of  selling 
it,  the  trial  Judge  properly  instructed  the  jury,  in  effect,  that 
thei*e  was  no  evidence  to  go  to  the  jury  to  rebut  the  presumption 
of  guilt  which  the  statute  raised  from  the  possession,  about  his 
person  and  off  of  his  own  premises,  of  a  concealed  deadly 
weapon.     State  v.  Dixon ^  850. 

6.  In  the  trial  of  a  defendant  charged  with  bastardy  an  instruction 

bv  the  Court  that  the  affidavit  of  the  woman  that  the  defendant 
was  the  father  of  the  child  was  presumptive  evidence  against 
the  defendant  was  proper  and  followed  the  statute,  section  32  of 
The  Code.     S^ate  v.  Cagle,  83n. 

7.  In  the  trial  of  an  action  the  trial  Judge  may  hand  his  instructions, 

in  writing,  to  the  jury,  and  it  is  not  error,  after  they  have  retired 
and  requested  him  to  do  so,  to  send  a  written  memorandum  of 
certain  dates  necessary  to  be  remembered  in  order  to  enable  thein 
to  reach  a  conclusion.     Ibid. 

8.  In  tlie  trial  of  bastardy  proceedings  a  witness  for  the  Stat<e,  in  reply 

to  a  question  on  cross-examination,  said,  "I  do  not  keep  a 
bawdy-house  " :  Ileld^  that  such  answer  was  conclusive,  and  could 
not  be  contradicted  bv  hearsay  evidence  as  to  the  bad  character 
of  the  witness.     Ibid. 

9.  Bastardy  proceedings,  l^ing  under  section  35  of  The  Code  (as  held 

in  State  v.  Btirtori,  113  N.  C,  055,  and  Myerit  v.  Stafford,  114  N.  C, 
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234)  a  criminal  action  in  respect  to  the  fine  directed  to  be  im- 
posed, properly  stands  for  trial  on  a  day  set  apart  for  the  trial  of 
criminal  actions  only.     Ibid. 

TRUST: 

1.  Upon  the  death  of  one  partner  the  law  vests  the  title  to  the  part- 

nership assets  in  the  sur\ivor  in  trust  to  pay  the  firm  debts  and 
divide  the  remainder  between  himself  and  the  administrator  of 
deceased  partner.     IVeisel  v.  Cobb,  22. 

2.  Where  a  firm  of  merchants  gave  to  manu&cturers  of  fertilizers 

their  note  for  a  consignment  of  goods,  agreeing  to  hold  such 
goods  or  the  proceeds  of  the  sale  thereof,  or  the  notes  of  farmers 
given  therefor,  in  tnist  for  the  manufiacturers,  a  fiduciary  rela- 
tion was  established  and  a  violation  of  the  contract  was  a  breach 
of  trust  for  w^hich,  upon  proper  afii davits  and  the  required 
undertaking,  an  order  of  arrest  could  be  obtained..  Boykin  v. 
Maddrey,  89. 

3.  A  devise  of  real  and  personal  estate  to  J.  in  trust  for  £.  (a  married 

woman),  with  no  limitations  over  and  no  duties  to  be  performed 
by  the  trustee,  is  a  dry,  naked  or  passive  trust  and  vests  the  legal 
title  in  the  property  to  E.  under  the  statute  of  uses.  MeKenzie 
V.  Sumner,  425. 

4.  In  such  case  E.  is  entitled  to  have  the  personal  property  conveyed 

and  delivered  to  her  and  the  trust  therein  terminated.     Ibid. 

TRUST,  Bequest  in,  241. 

TRUST,  Breach  of:    See  *' Breach  of  Trust." 

TRUST  DEED,  590: 

Where  an  administrator  sold  land,  taking  grantees'  notes  for  balance 
of  purchase-money,  containing  a  stipulation  that  they  were  not 
payable  or  transferable  until  all  liens  and  liabilities  on  and  against 
the  lands  should  be  discharged,  and  such  notes  were  secured  by  a 
deed  of  trust  under  which  the  trustee  was  preparing  to  foreclose, 
and  vendees  sought  an  injunction  upon  the  ground  that  there  were 
various  claimants  for  parts  of  the  land  and  suits  pending  for  one- 
sixth  of  it,  to  which  the  administrator  replied  that  those  matters 
had  been  passed  upon  by  the  vendees*  attorney  and  that  the  ven- 
dees bought  with  full  knowledge  of  the  p)ending  suits  and  con- 
flicting claims  and  that  the  stipulation  in  the  notes  referred  only 
to  judgments  against  decedent's  estate,  which  had  since  been 
paid,  and  to  the  balance  of  a  mortgage  debt  due  by  decedent's 
estate,  which  would  be  paid  out  of  the  money  to  be  paid  by 
plaintiffs  (the  vendees):  Held,  that  it  was  proper  to  continue  the 
injunction  to  the  hearing.     Atkinson  v.  Everett,  070. 
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TRUST- FUNDS: 

Trust  fiindfi  must  be  uianaged  exclusively  in  the  interest  of  the  bene- 
ficiary, and  cannot  be  employed  so  as  to  work  a  benefit  or  profit 
to  the  trustee.     McEachem  v.  Stewart,  370. 

TRUST,  Resulting?,  what  is  not: 

Where  a  husband  with  his  own  money  purchases  and  improves  land, 
putting  the  title  in  the  wife,  there  is  no  resulting  trust  in  fiavor 
of  the  husband,  but  a  gift  to  the  wife,  both  of  the  land  and  the 
improvements,  is  presumed  from  the  relation  of  the  parties. 
Arrington  v.  Arrington,  116. 

TRUSTEE,  590: 

1.  Where  the  trustee  in  a  deed  of  assignment  for  the  benefit  of  cred- 

itors was  the  son  of  the  assignor,  and  a  minor,  and  there  was  no 
finding  by  the  Court  below  that  he  was  unsuitable  or  unreliable 
because  of  mental  deficiency  or  moral  obliquity',  and,  in  a  pro- 
ceeding to  remove  him,  he  offered  to  give  bond  in  double  the 
amount  of  property  in  his  hands,  it  was  error  to  remove  him 
and  appoint  a  receiver  of  the  property.     Branch  v.  Ward,  IAS. 

2.  A  devise  of  real  and  personal  estate  to  J.  in  trust  for  E.  (a  mar- 

ried woman),  with  no  limitations  over  and  no  duties  to  be  per- 
formed by  the  trustee,  is  a  dry,  naked  or  passive  trust  and  vests 
the  legal  title  in  the  property  to  E.  under  the  statute  of  uses. 
McKemie  v.  Sumner,  425. 

3.  Where  a  deed  of  trust  to  secure  a  debt  empowers  the  trustee  to 

advertise  and  sell  the  property  in  case  of  default  in  the  payment 
of  the  debt  and  directs  him  to  apply  the  proceeds  of  sale  to  the 
discharge  of  the  debt  and  to  the  payment  of  *' expenses"  of  the 
trust,  including  "five  per  cent  commissions''  to  the  trustee, 
the  latter,  afber  default  in  the  payment  of  the  debt  and  adver- 
tisement of  the  sale,  is  entitled  to  his  commissions  and  reasona- 
ble counsel  fees  paid  by  him  in  the  execution  of  the  trust,  not- 
withstanding the  tender,  by  one  having  a  second  lien,  of  the 
amount  of  the  debt  secured  by  the  deed  and  though  the  sale,  by 
reason  of  a  restraining  order,  is  not  made.  Cannon  v.  McCape, 
580. 

TRUSTEE,  Insolvent: 

Where  the  insolvency  of  a  trustee  in  a  deed  of  assignment  was  ques- 
tioned and  it  was  positively  alleged  by  the  plaintiff,  and  the 
defendants  simply  alleged  their  belief  that  he  was  not  insolvent; 
and,  upon  being  required  to  give  bond,  the  trustee  refused  so  to 
do:  Held,  that  it  w^as  proper  to  appoint  a  receiver  to  take  charge 
of  the  assigned  estate  pending  the  litigation.  Bank  v.  Bridgers, 
381. 
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TRUSTEE  AND  CESTUI  QUE  TRUST,  MS,  370. 

UNBORN  CHILDREN: 

Under  a  deed  to  a  woman  "and  her  children*'  a  child  en  ventre  m 
mere  at  the  date  of  the  conveyance  will  take,  hut  children  born 
more  than  a  year  thereafter  will  not.     Heath  v.  Heath,  547. 

UNDERTAKING: 

The  requirement  of  section  341  of  The  Code  that  a  plaintiff  shall 
give  an  undertaking  before  an  injunction  can  be  granted,  is 
mandatory.     James  v.  Withers,  474. 

VENDEE  OF  HOMESTEADER: 

1.  The  homestead  right  or  estate  is  salable  or  assignable,  and  the 

purchaser  can  hold  the^land  to  which  it  pertains  to^  the  exclu- 
sion of  judgment  creditors  during  its  existence.  Gardner  v. 
Batts,  496. 

2.  A  judgment  debtor,  being  the  owner  at  the  time  of  the  docketing 

of  a  judgment  against  him  of  White  Acre,  sold  and  conveyed  it 
to  another  and  received,  in  part  payment,  a  conveyance  of 
Black  Acre;  upon  the  issuance  of  execution  he  selected  Black 
Acre,  which  was  worth  less  than  $1,000,  and  insisted  upon  his 
right  to  have  the  deficiency  made  up  out  of  White  Acre:  Held, 
that  he  had  the  right  to  select  his  homestead  in  any  land  which 
he  owned  at  the  date  of  docketing  the  judgment  and  the  defi- 
ciency, after  the  allotment  of  Black  Acre,  should  be  made  up  to 
him  out  of  White  Acre.     Ibid. 

VENDOR'S  LIEN: 

1.  The  equitable  lien  of  a  vendor  for  the  purchase-money  of  land 

does  not  exist  in  this  State.     Draper  v.  Allen,  50. 

2.  A  vendor  who  has  conveyed  land  by  deed  has  no  lien  for  unpaid 

purchase-money  and  can  reserve  none  except  by  taking  and 
having  registered  his  security  in  writing.  Quinnerly  v.  Quin- 
nerly,  145. 

VENDOR 'and  VENDEE: 

An  agreement  to  take  a  deed  without  warranty  is  not  a  waiver  of 
the  right  to  demand  a  clear  title.     Leach  v.  Johnsmi,  87. 

VERDICT  (see,  also,  "Special  Verdict"): 

1.  Where,  in  the  trial  of  an  action,  the  verdict  of  the  jury  was  set 
aside  by  consent,  it  was  error  to  re-instate  it  despite  the  object 
tion  of  one  of  the  parties,  it  not  appearing  affirmatively  that 
the  first  order  was  procured  by  fraud.     Dearer  v.  Jones,  649. 
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2.  Where,  upon  an  indictment  containing  two  coants,  one  of  which 

is  good,  there  is  a  general  verdict  of  guilty,  the  verdict  will  be 
presumed  to  be  on  the  valid  count  and  will  support  the  judg- 
ment.    State  V.  Lee,  844. 

3.  Where  a  verdict  of  guilty  was  set  aside  in  the  discretion  of  the 

Judge  and  a  new  trial  was  heard  upon  another  bill,  there  was 
nothing  to  support  a  plea  of  former  conviction,  for  if  the  first 
indictment  was  defective  so  as  to  w- arrant  arrest  of  judgment 
the  defendants  cannot  be  considered  as  having  been  in  jeopardy. 
Ibid. 

WARRANTY,  Mutual  covenants  of: 

Where  there  have  been  a  conveyance  and  reconveyance  of  land  with 
covenants  of  warranty,  in  order  that  they  may  cancel  each  other 
they  must  be  like  covenants;  therefore,  w^here  C.  conveyed  to  S. 
with  special  warranty  and  S.  reconveyed  to  C.  with  general  war- 
ranty the  covenants  do  not  mutually  cancel  each  other,  and, 
upon  eviction  by  a  stranger  under  a  paramount  title  C.  or  his 
lieira  may  recover  damages  for  the  breach  from  S.  or  his  heirs. 
Carter  v.  Longy  187. 

WATER-WORKS,  178. 

WIFE'S  SEPARATE  ESTATE,  Disposition  of  by  husband  without  her 
consent: 

Only  jxjsitive  and  unequivocal  assent  of  the  wnfe  to  a  disposition  by 
her  husband  of  crops  raised  on  her  land,  and  not  mere  silence, 
will  estop  her  from  asserting  her  title  to  tlie  same.  Branch  v. 
Ward,  148. 

WILL,  425. 

« 

WILL,  Construction  of: 

1.  A  testator  devised  a  life  estate  in  a  part  of  his  lands  to  his  wife, 
with  remainder  to  the  two  children  of  a  deceased  son,  provided 
that  if  said  children  should  die  "  leaving  no  lawful  heir  (either 
or  both  of  them)  of  their  own  body"  the  remainder  should  go 
to  the  children  of  another  son  and  daughter  of  the  testator; 
the  children  of  the  second  son  and  daughter  were  provided  for 
in  another  part  of  the  will:  Held^  that  the  testator  intended  the 
share  of  his  realty,  set  apart  to  the  two  children  of  the  first  son, 
as  a  provision,  primarily,  for  each  of  them  at  all  events  durinjs 
their  lives,  and  in  case  both  should  leave  issue  them  surviving, 
then  to  vest  moiety  in  the  issue  of  each,  but  if  only  one  should 
die  leaving  a  child  or  children  such  surviving  issue  to  take  the 
whole.     Duiimng  v.  Burden j  33. 
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2.  Where  a  wife  declared  in  her  will  that  if  her  husband  should  pay 

off  and  discharge  all  the  debts  contracted  by  him  prior  to  his 
marriage  with  her  he  should  take  and  hold  all  her  estate  abso- 
lutely and  for  his  own  sole  use  and  benefit,  the  discharge  by  the 
husband,  in  his  life-time,  of  his  debts  of  that  class  eo  instanti 
vested  in  him  the  absohUe  title  to  the  estate  so  devised,  and  it 
became  subject  to  his  debts  contracted  subsequently  to  the  mar- 
riage.    Johnson  v.  Goochy  62. 

3.  In  the  construction  of  a  will  the  intent  of  the  testator,  as  ascer- 

tained from  the  consideration  of  the  whole  will  in  the  light  of 
the  surrounding  circumstances,  must  govern.     Holt  v.  7/b/f,  241. 

4.  In  a  disposition  by  will  no  words  are  necessary  to  enlarge  an  estate 

devised  or  bequeathed  from  one  for  life  into  one  absolute  or  in 
fee,  and,  generally,  restraining  expressions  are  necessary  to  con- 
fine the  gift  to  the  life  of  the  legatee  or  devisee.    Ibid. 

6.  A  testator,  after  providing  for  his  widow  and  making  equal  distri- 
bution of  his  property  among  all  his  children  except  A.,  a  bache- 
lor son,  who,  he  seemed  to  fear,  would  dissipate  his  share, 
bequeathed  to  trustees  thirty  thousand  dollars,  '*  to  be  by  them 
held  in  trust  for  my  son  A.;  and  this  I  intend  as  A.'s  full  share 
of  my  estate;  and  they  shall  from  time  to  time  use  so  much 
interest,  as  it  accrues,  for  his  decent  support,  but  not  for  his 
excessive  indulgence;  any  balance  of  interest  is  to  be  invested"; 
there  was  a  residuary  clause  specifying  several  sources  from 
which  the  residuum  might  be  derived,  but  none  embraced  the 
remainder  of  the  fund  given  to  A.;  in  the  disposition  of  the  life 
estates  in  other  parts  of  the  will  the  intention  of  the  testator  was 
clearly  expressed:  Held^  that  the  trustees,  after  paying  over  so 
much  of  the  interest  as  was  necessary  for  A.'s  decent  support, 
held  the  balance  for  his  benefit  and  subject  to  such  disposition 
as  he  might  make  thereof  by  will,  or,  in  case  of  his  intestacy, 
to  go  to  his  distributees.     Ibid. 

AVILL  MADE  IN  ANOTHER  STATE,  How  construed: 

A  will  made  in  another  iState  will  be  construed  according  to  the  com- 
mon law  as  expounded  by  the  decisions  of  this  Court,  in  the 
absence  of  proof  that  a  different  law  or  construction  prevails  in 
such  other  State.     Benboir  v.  Moore ,  20:^. 

WITNESS: 

1.  Where  a  witness  is  impeached,  either  by  contradictory  testimony, 
on  cross-examination,  or  by  attack  upon  his  character,  his  decla- 
rations to  a  third  i^erson,  made  soon  after  the  transaction,  may 
be  stated  by  himself  and  afterwards  shown  by  such  third  person 
in  way  of  corroboration.     Htatp  v.  Staton^  813. 
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2.  A  witness  may  be  compelled,  at  the  instance  of  a  party  who  is 
examining  him,  to  inspect  a  writing  which  is  present  in  court 
and  in  his  own  handwriting,  or  if  it  otherwise  appear  that  by 
referring  to  it  he  can  refresh  his  memory  concerning  the  trans- 
action to  which  it  relates.     Ibid. 

li.  Where  a  writing  relates  to  collateral  matters  and  a  defendant  on 
trial  could  derive  no  benefit  from  compelling  a  witness  for  the 
prosecution  to  inspect  it,  the  refusal  of  the  Court  to  compel  wit- 
ness to  refresh  his  indistinct  recollection  of  the  matter  is  a  harm- 
less error  and  not  reversible.     Ibid. 

4.  Where,  in  a  trial  of  defendant  for  arson,  the  prosecuting  wit- 

ness testified  that  the  defendant  told  him  that  he  sold  the  cot- 
ton taken  from  the  barn  to  W.,  who  was  neither  a  party  nor 
witness,  it  was  not  error  to  refuse  to  allow  the  defendant  to 
prove  that  W.  was  a  man  of  good  character.    Ibid. 

5.  In  the  trial  of  bastardy  proceedings  a  witness  for  the  State,  in 

reply  to  a  question  on  cross-esamination,  said,  '*  I  do  not  keep 
a  bawdy-house":  Held,  that  such  answer  was  conclusive,  and 
could  not  be  contradicted  by  hearsay  evidence  as  to  the  bad 
character  of  the  witness.    State  v.  CaglCy  835. 

(1  A  witness  will  not  be  allowed  to  testifv  as  to  character  until  he 
shall  have  first  qualified  himself  by  stating  that  he  knows  the 
general  reputation  of  the  person  in  question.     State  v.  Coley,  879. 

7.  It  is  settled  that  the  Legislature  may  by  a  saving  clause  in  an  act 
retain  the  provisions  of  the  existing  law  in  force  as  to  all  crimes 
committed  prior  to  its  passage;  hence,  the  Act  of  1893,  changing 
the  degrees  of  homicide  and  providing  unequivocally  that  it 
should  operate  prospectively,  does  not  apply  to  homicides  there- 
tofore committed.     Ibid. 

WRIT  OF  PROHIBITION:    See  "Prohibition,  writ  of." 
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